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C H A I R M A N  G R A Y B I L L :  A l l  r i g h t ,
Etchart’s motion’s withdrawn.

DELEGATE MURRAY: Mr. Chairman, I
move-

CHAIRMAN GRAYBILL: Mr. Murray,
let me make this clear. What I like to do is we’d like
to have two amendments, that’s f ine. and wedon’t
mind a substitute and if the original one’s a
substitute, we’ll take an amendment to the
substitute, but we don’t like to have substitutes on
substitutes. whatever that means.

DELEGATE MURRAY: Well, I under-
stand you but I disagree that that’s what we
had. I guess-

CHAIRMAN GRAYBILL: All right. Well,
anyway, we’ve withdrawn Mr. Etchart’s motion
and we are now back on the motion to adopt
subsection 3 and you may have the floor.

DELEGATE MURRAY: I move, as a
substitute motion, that lo-Section  10. subsection
3, read as follows: “the sessions of the legislature,
committee of the whole-”

CHAIRMAN GRAYBILL: Mr. Murray,
I’m troubled and so is the clerk. Will you write it
down for us?

DELEGATE MURRAY: I have it written.
Shall I bring it forward?

CHAIRMAN GRAYBILL: Yes, will you
send it up for us?

DELEGATE MURRAY: Fine.

CHAIRMAN GRAYBILL: Will the clerk
read the proposed amendment?

CLERK HANSON: “Mr. Chairman. I
move to amend Section 10, subsection 3, by
deleting it in its entirety and adding in its place,
‘the sessions of the legislature, committee of the
whole, and all committee meetings and hearings
shall be open unless the business is such as
requires secrecy.’ Signed, Murray.”

CHAIRMAN GRAYBILL: Very well, you
have heard the motion of Mr. Murray that the
sessions of the Legislature, the Committee of the
Whole, and all committee meetings and hearings
shall be open unless the business is such as to
require secrecy.

Mr. Heliker.

DELEGATE HELIKER: Will Mr. Murray
yield to a question’?

CHAIRMAN GRAYBILL: Mr. Murray?

DELEGATE MURRAY: I yield.

DELEGATE HELIKER: Does the phrase,
“all committees”, include the conference commit-
t e e ?

DELEGATE MURRAY: I presume so,
ytY3.

DELEGATE HELIKER: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Heliker.

DELEGATE HELIKER: I move to amend
the substitute motion.

CHAIRMAN GRAYBILL: What is it? Or
write it down. You may come up here and write it
down if you want to see what he wrote.

CLERK HANSON: (Reading) “Mr. Chair-
man, I move to amend the substitute motion made
by Delegate Murray by deleting the words, ‘unless
the business is such as requires secrecy’, and
insert in lieu thereof the words, ‘to the public’.”

CHAIRMAN GRAYBILL: Very well,
you’ve heard the substitute amendment of Mr.
Heliker, the purpose of which is to take out the
words, “unless the business is such as to require
St?CKX$‘, and to add the words, “open to the
public--make it open to the public.” Now, we’ll
debate that issue.

Mrs. Bugbee.

DELEGATE BUGBEE: Mr. President,
may I ask Mr. Murray a question?

CHAIRMAN GRAYBILL: Mr. Murray?

DELEGATE MURRAY: Yes.

DELEGATE BUGBEE: Mr. Murray, I fail
to understand the basic difference why you would
need this and why we can get along in the Consti-
tutional Convention without a provision l ike this.

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Well it’s a little
hard to answer Mrs. Bugbee,  and I’m a little torn
in my thinking, and I suppose that the reason that
I’m torn is that I came here with the idea and
philosophy in mind of reducing our present
Constitution to something which was a broad
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structure, flexible, and would last. I believe in the
open meetings. I don’t resist that premise at all or
I’m sure that you would not have found it in the
rules which I drafted preliminarily and gave to this
Convention and which they so wisely adopted and
which I think, incidentally, we are operating
under beautifully. However I do not think, as a
matter of practice that we should be telling the
Legislature how it should run its affairs; and I
think that each time we take a step toward doing
so, we build in more resistance to the adoption of
this Constitution.

CHAIRMAN GRAYBILL: Mrs. Bugbee.

DELEGATE BUGBEE:  May I speak to
Mr. Murray? Mr. Murray, it seems to me that what
we are talking about is change and a changing
time. The Constitutional Convention, it has been
said before, belongs to the people. It’s the people’s
business. It’s the people’s document. And it seems
to be, by the very same token, that the Legislature
is the people’s representative. I fail to understand
why what belongs to them should be kept from
them, and who can make an arbitrary-I mean-
to me it is absolutely an arbitrary decision to keep
government’s business from the people. That
government belongs to them.

CHAIRMAN GRAYBILL: I don’t think
that was a question, Mr. Murray. (Laughter)

DELEGATE MURRAY: Mr. Chairman.

CHAIRMAN GRAYBILL: I’ll let you
have the floor again Mr. Murray.

DELEGATE MURRAY: Mr. Chairman, I
think it requires a response for I think that I am
being misinterpreted. I have never espoused any
ideas in resistance or opposition to the matter of
secrecy. I think that we should have open
meetings. I simply rose to point out that I thought
there was difficulty in the drafting of Section 10,
subsection 3. I am now pleased with the amend-
ment to my substitute motion, as proposed by Mr.
Heliker, and I support it. And I think with that
statement we should say hurrah.

CHAIRMAN GRAYBILL: Mr. Cate.

DELEGATE CATE: I rise in support of
Mr.  Murray’s motion, as amended by Mr. Heliker.
I think it’s better than Section 10, as proposed by
the committee, and I would ask the delegates to
support it.

CHAIRMAN GRAYBILL: All right, the
question is on-Mr. Etchart.

DELEGATE ETCHART:  Mr. Chairman,
I oppose Mr. Heliker’s amendment because it
simply puts us back where we started and
completely negates the idea. I think that in
Section 10 we were wise in adopting the language
which says that the Legislature may make rules
for its proceedings, and I think this body was very
fortunate in being able to make rules for our pro-
ceedings. I am very happy with the open hearings
and meetings. They’ve worked fine, but I don’t
think we should hamstring the Legislature with
this language.

CHAIRMAN GRAYBILL: Mr. Heliker, do
you want to close?

DELEGATE HELIKER: Yes, Mr. Chair-
man. We’ve had many arguments-

CHAIRMAN GRAYBILL: Wait a minute.
Mr. Mahoney wants to speak, Mr. Heliker.

Mr. Mahoney.

DELEGATE MAHONEY: I am wonder-
ing if you’re going to go out and open up the court
of the State of Montana to when those judges get in
their conference, this becomes public. I wonder if
you’d like to go out here and open up the jury room,
and this is what you’ll do with this thing here if
you go through with it. As far as impeachment’s
concerned, you’re going into the jury room and
you’re going to put the press right in there. I just
wonder how far you’re going and I hope this Con-
vention realize-I want to be fair to theLegislature
and this is another branch of government, just as
much as the court is; and if we’re going to have
open meetings, when we ever get to an impeach-
ment-this is the thing. And in answer to my dis-
tinguished colleague over here, he was only
talking about the setting up the procedure. This
never got to the Senate. It was right on this body is
where it stopped because they did not vote
impeachment. But when you try the people, this is
what I think you must have an exception in here
for trying in the impeachment proceedings and
before that Senate or the one house Legislature.
That’s all I have to say. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman, I
rise to support Mr. Heliker’s motion, or amend-
ment to Mr. Murray’s motion. Mr. Murray said
that one word, “proceedings”, troubled him and I



VERBATIM TRANSCRIPT, FEBRUARY 19, 1972 611

think he did an excellent job in clearing that up.
He then used a word-the word, “secrecy’‘--and
the whole phrase, “unless the business is such as
to require secrecy”, that makes me wonder just
exactly who determines that, and when. Now let’s
pose a question. Let’s say Mr. Miles Romney
comes  up here from his newspaper, goes to a
committee seeking admittance on the assumption
that all meetings are “pen. He starts to walk in
and they say, “We’re going to have a secret
meeting.” Now then Mr. Romney, as a good
reporter, says “What is the secret meeting
about?”  NOW , do they have to explain what the
secret thing is that they don’t want to be made
public in order to make their case, or how does he
know what the secrecy is? If they do not say what
it is, then his agile mind can run rampant and all
kinds of things may come out of it. If they tell him
what the secret meeting is about, then it’s no
longer secret. (Laughter).

CHAIRMAN GRAYBILL: Mr. Choate.

DELEGATE CHOATE: Would Mr. Heli-
ker yield to a question?

CHAIRMAN GRAYBILL: Mr. Heliker?

DELEGATE HELIKER: I yield.

DELEGATE CHOATE: Mr. Heliker, since
the only subject that seems to be very controver-
sial here regarding the matter of secrecy appears
to be impeachment, wouldn’t it be in order for you
to include in your amendment to Mr. Murray’s
motion that except as may be required during
impeachment proceedings?

DELEGATE HELIKER: Have we-let me
ask the Chair-have we covered impeachment
yet? This is down the road, isn’t it?

CHAIRMAN GRAYBILL: We haven’t
covered it yet, no.

DELEGATE HELIKER: I should suggest
that if there is a real problem here, that we can
take care of it when we get to the section on
impeachment.

CHAIRMAN GRAYBILL: Mr. Heliker, do
you have anything else to close?

DELEGATE HELIKER: Mr. Chairman, I
would like to say that we’ve had many arguments
already and we’ll have many more before this
Convention is over, about what is a constitutional

provision, what is properly in the Constitution
and what is not. And that’s part of the argument
before us now. But I don’t think that anyone has
ever questioned that it is a fun&on  of a Constitu-
tional Convention to lay reasonable, in its
opinion, restrictions upon the Legislature, and
that is exactly what we are doing here. We are
saying to the Legislature, “You shall not conduct
the people’s business behind closed doors. You
shall not keep from the people the secrets that
belong to thepeople.Youshallletthepeoplein and
the people shall know.” And that is what should
come out of this Convention in my opinion.

CHAIRMAN GRAYBILL: Very well, the
issue is on the amendment by Mr. Heliker to Mr.
Murray’s substitute motion which now reads as
follows:

Mr. Romney.

DELEGATE ROMNEY: I call for a roll
call vote.

CHAIRMAN GRAYBILL: Right, we’ll
have a roll call vote. “The sessions of the
legislature, committees of the whole-committee
of the whole, and all committee meetings and
hearings shall be “pen to the public.” That’s the
way it now reads. “The sessions of the legislature,
committee of the whole, and all committee
meetings and hearings shall be “pen to the
public.” All those in favor of that motion vote Aye
on the voting machines. Opposed, vote No. I guess
we’re voting on Mr. Heliker’s amendment, which
is to strike out the words, “unless the business is
such as requires secrecy”, and add the words, “to
the public.” I guess we’re properly voting on that so
strike my first-my other sentence and let’s put it
this way-the question, then, is on Mr. Heliker’s
amendment to Mr. Murray’s motion, which I just
read. Mr. Heliker would strike out the words,
“unless the business is such as requires secrecy”,
and would add the words, “to the public”, to the
sentence making it “pen to the public. Now, all in
favor vote Aye on the voting machines and all
opposed, vote Nay. Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Very well, 75
having voted Aye and 14-oh, we have a roll call.
All right, take the machine.

Mr. Martin, for what purpose do you rise?
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DELEGATE MARTIN: On the board, my
vote isn’t registered-on this board over here.

CHAIRMAN GRAYBILL: All right, we’ll
see if it’s registering over here, Mr. Martin. Did Mr.
Martin register? You voted Aye on the machine,
Mr. Martin.

(The Reporter notes herein that the print-out
on the vote tabulation was misaligned and
Delegate Martin actually is shown as absent.)

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Anderson,J............................Ay  e
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Arbanas...............................Ay  e
Arness.................................Ay  e
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ask....................................Ay  e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Berg...................................Ay  e
Berthelson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock...............................Ay  e
Blend..................................Ay  e
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Champoux.............................Ay  e
Choate.................................Ay  e
Conover ........................... .Absent
c r o s s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
D&co11 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen...........................Absen  t
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Hanson, R.S., . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson,R. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Leuthold...............................Ay  e
Loendorf...............................Ay  e
~orello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin..............................Absen  t
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin.................................Ay  e
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble..................................Ay  e
Nutting................................Ay  e
payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton.............................Ay  e
Rebal..................................Ay  e
Reich& ........................... .Absent
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder.................................Ay  e
Rollins.................................Ay  e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Siderius. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks.................................Ay  e
Speer..................................Ay  e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sullivan .. : . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Swanberg..............................Ay  e
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Van Buskirk...........................Ay  e
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Wilson..............................Absen  t
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Woodmansey  _.  _.  _.  _.  _.  Aye
Mr. Chairman .Aye

CHAIRMAN GRAYBILL: Will the clerk
read the vote?

CLERK HANSON: Mr. Chairman, 75 dele-
gates voting Aye, 14 voting No.

DELEGATE REICHERT: (Inaudible.
Microphone not turned on.)

CHAIRMAN GRAYBILL: Is Mrs. Reich-
ert recorded as voting Aye?

CLERK HANSON: Reichert is recorded as
Aye.

CHAIRMAN GRAYBILL: Mrs.Reichert’s
recorded as Aye. Very well, 75 having voted Aye,
and 14 voting No, the amendment passes.
Question is now on Mr. Murray’s substitute
motion.

Mr. Heliker.

DELEGATE HELIKER: I want to call for
a roll call.

CHAIRMAN GRAYBILL: You want a roll
call vote. Very well. Mr. Murray, we’ve got plenty
of seconds. All right, the question then is on Mr.
Murray’s substitute motion “that the sessions of
the Legislature”--or as amended-“that the
sessions of the legislature, committees of the
whole, and all committee meetings and hearings
shall be open to the public.” All-so many as shall
be in favor please vote Aye on the voting machines
and those opposed, vote No. Has every delegate
voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l ,
please record the vote.

Aasheim...............................Aye
Anderson,J............................Aye
Anderson,O............................Aye
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Arness.................................Aye
Aronow................................Aye
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Ask, .Aye
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye

Bates...............................Absen  t
B&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Berg...................................Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blend..................................Ay  e
B owman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
B rown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choate.................................Ay  e
Conover ........................... .Absent
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum..................................Ay  e
Eck .................................... Aye
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington.............................Ay  e
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson,R. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harbaugh .......................... .Absent
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
H Eii-per . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Leuthold...............................Ay  e
Loendorf...............................Ay  e
Lorello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin.................................Ay  e
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
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McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Melvin.................................Ay e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Noble..................................Ay e
Nutting................................Ay e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Roeder.................................Ay e
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Siderius................................Ay e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Sparks.................................Ay e
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Poole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk...........................Ay e
Vermillion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden................................Ay e
W’l1 son . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mr. Chairman . . . . . . . . . . . . . . . . . . . . . . . . .Aye

CLERK HANSON: Mr. Chairman, 81 dele-
gates voting Aye, 9 voting No, 2 excused, and 8 not
voting.

CHAIRMAN GRAYBILL: Very well, 81
delegates voting Aye and 9 voting No, the substi-
tute motion of Mr. Murray has prevailed as
amended. Very well, Mrs. Bugbee,  will you-may
I use you to make a motion that when this commit-
tee arises, the substitute motion of Mr. Murray
shall be adopted?

DELEGATE BUGBEE:  I so move.

CHAIRMAN GRAYBILL: Very well,
members of the committee, you have before you
the motion of Mrs. Bugbee that when this
committee does arise and report, after having had
under consideration subsection 3 of Section 10, that
the substitute section as stated by Mr. Murray

do-be adopted as amended. All in favor say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: (No response)

CHAIRMAN GRAYBILL: Will the clerk
read Section 4?

CLERK HANSON: “Subsection 4: Ade-
quate public notice of committee hearings must be
given.” Mr. Chairman, subsection 4.

CHAIRMAN GRAYBILL: You have be-
fore you, members of the committee, subsection 4.
What is your pleasure?

Mrs. Bugbee.

DELEGATE BUGBEE:  Mr. President, I
move that when this committee does arise and
report, after having had under consideration
Section 10, subsection 4, of the Legislative
Committee report, I recommend that the same do
pass. Mr. Chairman, this won’t be quite so hard.
This was modified from what the committee had
considered. I just want to say that adequate would
mean the type of public notice. It would mean TV
or newspaper or posting and the amount of time-
it would include both the type and the time that the
Legislature would consider sufficient for public
notice. In other words, it would be up to the
public-to the Legislature, excuse me.

CHAIRMAN GRAYBILL: Is there dis-
cussion?

Mr. Brown.

DELEGATE BROWN: Mr. President, I
move to delete all of Section 10, subdivision 4. It’s
ambiguous, it’s legislative and it’s part of their
rules.

CHAIRMAN GRAYBILL: Mr. Brown has
made a motion to delete subsection 4. Mr. Brown,
do you want to speak any further?

D E L E G A T E  B R O W N :  ( I n a u d i b l e  r e -
sponse)

CHAIRMAN GRAYBILL: Very well, is
there discussion’? Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman,
part of us in the committee felt that this would
henceforth be known as the lawyers’ reliefportion
of the Constitution, if it’s left in as it is. I can
foresee all--untold suits brought as to what is
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adequate and what is not adequate. I appreciate
the intent but we simply worked on it for a long
time and we could not come up with a conclusion
that would put a brief statement in the Constitu-
tion that would not furnish untold law suits in the
future.

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Mr. Chairman, I
rise to support Mr. Brown’s motion for the same
reasons stated by him and for the same reasons
stated by my colleague, Mr. Nutting. The question
that pops into my mind is to who determines what
is adequate public notice. I think the matter is so
serious that I think that were a Constitution
adopted with this particular language, as
indefinitive as it is, it might cast suspicion upon
the validity of any legislation adopted by the
Legislature. I think that it fails in two major
respects: one, to define who determines the
adequate notice; and two, to determine if no
challenge is made to that notice, when the law
automatically would become effective or, in other
words, when the statute of limitations as to its
challenge would take effect. Arid therefore I think
the simple solution lo the p;oblem is to keep it
much like we’ve had it in the present Constitution,
and not have any such stricture placed herein.

CHAIRMAN GRAYBILL: Mr. C&e.

DELEGATE CATE: Mr. Chairman, mem-
bers of the Convention, I would like to point out
that it doesn’t do any good to have open meetings
if people don’t have notice of them, and so I think
that this section goes right along with the other
section. However, I agree with Dick Nutting that
“adequate” is a lawyer’s word and that “ade-
quate” ought to be taken out of there. And when
the opportunity presents itself after the other
motions have been dealt with, I will  move to have
that word stricken from that section. Thank you.

CHAIRMAN GRAYBILL: Very well, the
issue now rises-Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
may I move a substitute?

CHAIRMAN GRAYBILL: Well, I’ll hear
it.

DELEGATE HARPER: That we say “at
least”-instead of the word “adequate”-“at least
3 days’ public notice of committee hearings must
be given.”

CHAIRMAN GRAYBILL: No, if you’re
going to make a motion like this, you’re going to
write it down. And if you want to write it down,
bring it up here, we’ll take it.

DELEGATE HARPER: But don’t forget
what I said while I’m coming up. (Laughter)

CHAIRMAN GRAYBILL: Give that to
Mr. Harper.

Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
this is-

CHAIRMAN GRAYBILL: Now, jus t  a
minute, Mr. Harper. We have a problem. The
Chair wants these motions in writing and the
motion at present is Mr. Brown’s motion to delete.
Now, is this-you can’t strike the word “adequate”
from a motion to delete.

DELEGATE HARPER: I was moving to
substitute this entire-

CHAIRMAN GRAYBILL: All  r ight,  in
other words, you’re moving a substitute motion
whose language is the same as the present motion
with some different words in it, is that right?

DELEGATE HARPER: Right.

CHAIRMAN GRAYBILL: All right, but
that isn’t what you wrote out.

DELEGATE HARPER: Well, that was
my haste. I did not have it written out previously,
Mr. Chairman, because at one time earlier in the
session you stated that minor changes of words
would not be required to be written out in detail.

CHAIRMAN GRAYBILL: Right, and I’ve
changed that now and may I suggest to you, Mr.
Harper-Well, the Chair has a right under Rule58
to require a motion to be in writing and it’s because
these things get so complicated. And may I
suggest to you a way out of this, Mr. Harper, and
see what you think. The motion is to delete. The
motion is not f inal and when the motion to delete
is made, if it prevails, then you may bring in
another motion for new language for Section 4.
But in order-but to try and do it in the face of his
motion to delete, we don’t find out the sense of the
body on the motion to delete and we get the sense
of the body only on a half motion on another side.
So, if you’ll allow me, I’ll rule you out of order and
you may come back-if Mr. Brown’s motion wins,



616 MONTANA CONSTITUTIONAL CONVENTION

you may come back and make another attempt at
it. Okay?

DELEGATE HARPER. Yes.

CHAIRMAN GRAYBILL: And that at-
tempt should be written up.

DELEGATE HARPER: My thought in
doing this before the motion to delete was carried
was that we not be deleting on one thing and have
something else in mind.

CHAIRMAN GRAYBILL: And you may
also, of course, do what you’ve done, and that is
you may also explain any motion you want to
make. The point is, it gets very complicated and so
the Chair is going to rule that since your motion,
which amends a motion to delete, does not make
sense  as it is, we’ll move-we’ll rule it out of order
and we’ll go ahead on the motion to delete and
then  you may come back with another motion if
you want to.

CHAIRMAN GRAYBILL: Mr. Aasheim.

D E L E G A T E  A A S H E I M :  W h a t  i s  t h e
motion before the assembly?

C H A I R M A N  G R A Y B I L L :  T h e  m o t i o n
before the assembly is Mr. Brown’s motion to
delete subsection 4.

DELEGATE AASHEIM: If that carries
we have killed Section 10, subsection 4. There will
be no opportunity for Mr. Harper to bring in his
substitute motion.

CHAIRMAN GRAYBILL: Well, I’ll ask
the Rules Committee. It’s not my understanding
until we have finally voted on as and agreed that
that’s what the committee would do when it would
rise, Mr. Aasheim. Mr. Murray, would you like to
help me?

DELEGATE MURRAY: Yes, sir.

CHAIRMAN GRAYBILL: The motion is
to delete Section 4. Then I have a possible motion
to substitute another motion for that. Ifthe  motion
to delete Section 4 prevails, isn’t it possible to still
have other language suggested for Section 4 until
this committee votes on what it’s going to do when
it rises?

DELEGATE MURRAY: Yes.

CHAIRMAN GRAYBILL: Well, if the

Rules Committee’s right, Mr. Aasheim, you’re
wrong.

Mr. Aasheim.

DELEGATE AASHEIM: Thatis  true later
on.

CHAIRMAN GRAYBILL: No, he can doit
right after this. In other words, we have not placed
this motion in the language, the magic language,
that makes it final and the motion is simply to
delete. And having deleted, then we could take
other amendments to subsection 4.

D E L E G A T E  A A S H E I M :  I  s t a n d  COT-
rected.  May I speak on the motion?

CHAIRMAN GRAYBILL: Yes, sir.

DELEGATE AASHEIM: I concur with
the motion to delete. I wonder-we’re trying to
make an assembly-I mean a legislative body that
is democratic. We are trying to have public
hearings and we know the value of public
hearings but if we put in this restriction that there
must be adequate notice or any kind of notice,
might the committee Chairman say, “Well, we
won’t bother with a public hearing if we’re going
to be restricted”, so we’re defeating our own
purpose. I concur with the motion to delete. Let’s
not give these chairmen of these committees
another handicap to overcome because we have
had that in this session here. It has been very
difficult to get adequate public notice because of
change of schedules, so I would concur with the
motion to delete.

C H A I R M A N  G R A Y B I L L :  M r .  Garling-
ton.

DELEGATE GARLINGTON: I just want
to say, Mr. Chairman, that in the course of the
hearings by the Executive Committee, where we
had over 50 people off and on, we frequently found
that when we needed something from an officer of
the state who was otherwise engaged and then
was free, we got him on short notice.The  insertion
of this 3-day  idea or adequate or some other
limitation is simply going to confound the whole
process and delay it all. I think it would create
such inefficiency and confusion that it would
substantially destroy the real, true function of a
group committee hearing. What it would be is, the
Chairman or somebody would go privately and do
this and report back and in effect the public
function and the public information would bemore
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hampered than developed. And I think, therefore,
that we would be better off not to put this kind of
humiliating handcuff on the legislative proceed-
ing. Here’s a case where we should have faith in
our representatives we vote for every 2 years.

CHAIRMAN GRAYBILL: Mr. McKeon.

DELEGATE McKEON:  Mr. Chairman,
insomuch as I am a lawyer and probably will
clandestinely support many lawyer relief bills on
this floor, I support the motion to delete that in this
case. It is a legal principle that for every wrong
there is a remedy; and in this case if someone is
aggrieved and feels that he has been wronged by
not receiving adequate public notice, I question
what his remedy would be. In the sublime, it might
perhaps be a petition to declare unconstitutional
the bill on which he feels he did not haveadequate
hearing. For this and many other legal reasons, I
would support the motion to delete.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
does not Delegate Harper have the privilege of
moving a substitute motion?

CHAIRMAN GRAYBILL: Mr. Romney,
he has the privilege of moving a substitute motion.

DELEGATE ROMNEY: Well, why doesn’t
he do it? (Laughter)

CHAIRMAN GRAYBILL: Well, let’s put
it this way. He hasn’t done it right yet. I asked that
it be in writing. And the motion before the house is
one to delete, and the motion he sent up said
substitute the word something else. Now you can’t
substitute a word in a deletion, and I will give him
a chance to make his motion but he can’t do it the
way he did it. So help him out if you want to.

DELEGATE ROMNEY: (Inaudible)-but
I think that he should be afforded the opportunity
to write it in conformity to the rules and that it
should take precedence over the pending motion to
delete because it is a substitute.

CHAIRMAN GRAYBILL: I have a feel-
ing he’s writing it.

Mr. Roeder.

DELEGATE ROEDER: Mr. Chairman, I
didn’t realize that we were waiting for Mr. Harper.
I put my own substitute motion up there in the
form of an amendment

CHAIRMAN GRAYBILL: All right, let’s
have Mr. Roeder’s-may I see Mr. Roeder’s
substitute motion?

DELEGATE ROEDER: I don’t know,
inaperienced  as I am in these matters, I don’t
!mow if I did it properly.

CHAIRMAN GRAYBILL: You have now
by getting the floor and calling it to my attention.
Let’s see it. Well, let’s stop and understand what
we’re doing here. We have a motion to adopt
Section 4 by the committee member. Then we have
a motion by Mr. Brown to delete Section 4. Now,
the motion that’s being considered then is the
deletion motion and when you send me an
amendment saying to add the word, “notice”,
after line 8 of page 5, there’s nothing to add
or subtract to in the motion to delete. Now, if you
want to come up with some different language
that substitutes for Mr. Brown’s position of
deleting, I’ll be glad to take it. But there’s no point
in taking language which adds or subtracts words
to lines in something that he’s moved to delete,
That’s my only point.

Mr. Roeder.

DELEGATE ROEDER: Is it now impos-
sible for me to ask you to regard the language and
the punctuation I sent up there as a substitute
motion for what Mr. Brown moved?

CHAIRMAN GRAYBILL: No, I can re-
gard it that way but I am going to ask you to write
it down and I have explained to Mr. Harper, as I’ll
explain to you, that no matter how this motion
comes  out you’ll be given a chance to amend
further. If it comes out that it wins, you may
suggest language. If it comes out that it loses, you
may amend the existing Section 4. But I will not let
you amend something that says to delete because
the deletion takes everything away. So you have to
come in by substitute motion that’s written out in
full form in order to handle anything that’s
deleted. It’s just the only simple way to handle it.
You will not lose your right to make an amend-
ment, Mr. Roeder.

DELEGATE ROEDER: Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Now, has Mr.
Harper got some new language?

(No response)

CHAIRMAN GRAYBILL: Mr. Siderius.
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DELEGATE SIDERIUS: We’re just de-
leting the language in Section 4, aren’t we?

CHAIRMAN GRAYBILL: That’s right.
Well, maybe Mr. Brown thinks we’re deleting
Section 4 but in any event, we’re not through with
Section 4 when we delete what’s in there now, as
far as you people are concerned in making other
motions.

Mr. Brown.

D E L E G A T E  B R O W N :  M r .  P r e s i d e n t ,
since there’s going to be several other motions
made, I wonder if I could now close?

CHAIRMAN GRAYBILL: All right. Mr.
Champoux, do you want the floor?

DELEGATE CHAMPOUX: Yes, before
he closes, if I may just interject a few comments.
First of all, in reaction to Mr. Aasheim’s
comments, if I understood them right when he
said that public notice would keep committee’s
chairmen from having a public hearing. Well, I
think if this reasoning is to be followed then this is
all the more reason  why, at least as far as I can see,
to indicate why we need adequate public notice.
I’m not quite satisfied with that word “adequate”
in terms of what it means. Secondly, in reacting to
Mr. Garlington’s comments-insofar as the
Education and Public Lands Committee was
concerned, governmental agency heads told us
that they were very pleased with the fact that they
had been given adequate notice. By that, I mean 2
to 3 days. And that they weren’t told in just 2
minutes to come down and give a yearly review of
their budget and so forth. So I’m against the
deletion.

CHAIRMAN GRAYBILL: Mr. Brown, do
you want to close?

DELEGATE BROWN: I now close.

CHAIRMAN GRAYBILL: Mr. Harper,
I’m going to put your motion next no matter what
happens. All right, the motion is on Mr. Brown’s
motion to strike the words: “Adequate public
notice of committee hearings must be given”. All
those in favor of striking those words from Section
4 please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: All opposed,
say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and the words are stricken.

Mr. Harper.

DELEGATE HARPER: Mr. Chairman, I
move that Section 10, subsection 4, of the Legisla-
tive Article read as follows: “At least 3.day  public
notice of committee hearings must be given.“May
I speak to it?

CHAIRMAN GRAYBILL: Very well, Mr.
Harper has now moved that subsection 4 of
Section 10 read: “At least 3 days--3.day  public
notice of committee hearings must be given.”

Mr. Harper.

DELEGATE HARPER: When this idea
first came up in our committee, there was a good
deal of enthusiasm for the idea of putting in some
definite statement like this. Those who were for
putting in something definite like 3 days’ or 5
days’ public notice were talked out of the idea
because, it was said, that we do not want to restrict
the Legislature to a particular number of days. And
so we sought to come up with some kind of wording
that would insist that adequate public notice of
committee hearings be given and we came up with
what now seems to be an unfortunate term.
Perhaps we should have stayed with the idea of a
definite number. Now, this is exactly what we did
in Rule 38 of the Constitution Convention. Rule38
mandates that we give 3 days’ notice of public
hearings. These are the rules under which we are
operating this Convention and everybody says
this has been a wonderful thing. People have had
adequate public notice, people have been able to
get here, they know what the hearing’s going to be
about, and they’ve been well advised. If a person
lives in Glendive, he still is a part of the State of
Montana even though he’s a long way from here,
and he ought to have adequate public notice.
Three days in our kind of transportation and
communication probably is adequate. I would like
to call attention of this body to the fact that
several other states put day limits into their con-
stitutions. Nebraska, for example, has 5 days
before public hearings. This, of course, a part of
the whole movement to free up the Legislature in
terms of time limits to hear the public and to do its
legislating with the public involved. With the idea
that better legislation in which the public has been
involved all along will be the end of the process.
This is why I move now this definite term, “3
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days”, so that we can clearly establish whether or
not we want to have anything at all.

CHAIRMAN GRAYBILL: Mr. Roeder,
now that there’s language on the floor, do you
want to amend it by putting in the words-by
changing it?

DELEGATE ROEDER: Yes, sir, but I’m
dumbfounded as to how to go through the proce-
dures of writing it out. (Laughter) May I just
explain my position, Mr. Chairman?

CHAIRMAN GRAYBILL: Certainly.

DELEGATE ROEDER: Thank you, sir,
and may I comment on what Mr. Harper has just
said because what language I wish to propose is in
response to his. Is that permissible, sir?

CHAIRMAN GRAYBILL: Yes, what you
want to say is that “Adequate public notice as
defined by the legislature” replace the words, “3-
day public notice.”

DELEGATE ROEDER: Yes, sir

CHAIRMAN GRAYBILL: And you just
amend his and now we’ve got language to amend;
but when we’re deleting, there’s no language to
amend.

DELEGATE ROEDER: Well, may I make
my amendment now?

CHAIRMAN GRAYBILL: Yes, sir, you
may. Do you want to?

DELEGATE ROEDER: Okay, I should
like to amend Mr. Harper’s proposal by deleting
any reference of “3 days” and having the entire
subsection 4 read as follows: “Adequate public
notice, as defined by the rules of the Legislature
comma, of committee hearings must be given
period”.

CHAIRMAN GRAYBILL: Very well, Mr.
Roeder has made an amendment to Mr. Harper’s
amendment that “Adequate public notice as
defined by the rules of the legislature-”

DELEGATE ROEDER: Mr. Chairman

CHAIRMAN GRAYBILL: “-of commit-
tee hearings must be given.”

Mr. Roeder.

DELEGATE ROEDER: May I just corn-

ment to that briefly? If I understand Mr. McKeon
properly, he’s disturbed about the legal sideofthis
and I think this was some of the comment over
here about this being a lawyer’s relief bill, and I
don’t wish to support anything that would do that.
I don’t think the bar needs relief. (Laughter) But, I
think by putting this clausein  we would, to borrow
one of Mr. Aronow’s principles, be indicating to
the Legislature in the future our moral position;
that we should like to have them do the best they
can in the way of making these things public, and
at the same time avoiding the legal situation that
Mr. McKeon  referred to by making it a self-
enforcing thing for the Legislature. Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, it
just seems to me the vice of trying to write any-
thing into the Constitution is apparent because if
you write something in, it has to mean something.
And if it gives you a legal right, you have a right to
enforce it. And just let me give you one illustration.
Two committees here have been run differently.
Inferentially, Mr. Champoux has disapproved of
the way I ran the Executive Committee. I know he
didn’t mean to. I didn’t give any notice. I just got
up and said the committee would meet after the
session. I interpreted the rule to mean public
hearing when we were going to ask the public to
come in. We had a lot of investigatory work to do.
The meeting was open up there. Everyone could
have come in. Everybody did from time to time.
Now, would it not be an anomalous situation for
someone to come into court and to say, because
you had a boob like Joyce as the Chairman of the
Executive Committee, that House Bill 1’3 is uncon-
stitutional. Now, you’re just pressing too far, if I
might suggest. When the evil doesn’t balance the
good, why not leave it out. Why not trust the
Legislature that they will give notice, and why
compound difficulties. What if I’m even more
devious than that. What if, for example, I am
against House Bill 13 and all of my committee is
for it, and 99 people in the Legislature are for it. But
because I am a know-it-all I just don’t give ade-
quate public notice of a committee hearing, and
the bill passes the House. And Cedar Aronow
comes down and said he didn’t get adequate public
notice when we met on adjournment on Tuesday
when we considered this matter, and therefore the
bill is unconstitutional. I’ve already agreed with
Cedar that we’re going to do this. Just can’t you
see the vice and the viciousness and the harrass-
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merit  that will enter into the realm. Let’s leave well
enough alone. Let’s trust the Legislature. Let’s be
reasonable people. We’ve adopted that the
committees must be open, and if they are open let
us trust the Legislature that they will give these
people an opportunity [to] be heard, and let’s not
do more harm than good.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: I, too, feel that this
could be too binding. We set up a legislative
hearing right here in this body even though it
was a 3.day  notice. It was changed from the
evening to the afternoon. Many people came to
testify. There was no meeting when they came.
This could happen and it will happen in a Legis-
lature. There’s no doubt ahout  it. If this is
something that should he left out, again I say,
when in doubt leave it out.

CHAIRMAN GRAYBILL: Mr. Campbell.

DELEGATE CAMPBELL: Mr. Chair-
man, I rise in opposition to the amendment which
states in effect that adequate public notice will he
given as determined by the Legislature. I think
that this is, in essence, meaningless. I think that
when you do put something in here, and I
appreciate the intent that we do want to give
adequate public notice. I think everyone feels that
the notices given by this Convention were more
than adequate. I think that when you do put some-
thing like this in a Constitution you are running a
real risk that if you state a certain day at some
further point in time someone may question
whether OF  not the entire legislation was consti-
tutional or not. I don’t feel that the Legislature
should be bound by this. I have complete faith that
the new Legislature will give adequate public
notice, that they will go into this area, and I don’t
feel this should be placed in this Constitution now.
I would favor deletion of the entire amendment.
Thank you very much.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman, I
would like to reassure Mr. Joyce he would have to
give adequate notice. But no place in the Constitu-
tion does it say he’d have to have a hearing, so he’s
all right.

CHAIRMAN GRAYBILL: All right, the
issue is on Mr. Roeder’s amendment that
subsection 4 read: “Adequate public notice, as
defined by the rules of the legislature, of

committee hearings must be given.” All in favor of
Mr. Roeder’s-yes, Mr. Martin.

DELEGATE MARTIN: Roll call, please.

CHAIRMAN GRAYBILL: Roll call‘? All
in favor ofMr.  Roeder’s amendment that adequate
public notice, as defined by the rules of the Legis-
lature must he given, please indicate by voting
Aye on the voting machine; those opposed, vote
No. Has every delegate voted?

(No response)

CHAIRMAN GRAYBILL: noes  any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Please take the
vote.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, J. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arhanas.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend..................................Ay  e
Bowman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bughee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
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Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. ........................... Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
H aper. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland ............................. Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin.................................Ay  e
McCarvel.............................  Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
M Kc eon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal.................................  Nay
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Roeder.................................Ay  e
Rollins,, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius................................Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
S p e w . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
s 11’” IvaIl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg..............................Ay  e

Toole  Nay
VanBuskirk...........................Aye
Vermillion _.  Nay
Wagner,. _.  Nay
W a r d  ..__..................._...  N a y
W a r d e n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
W i l s o n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
W o o d m a n s e y  .._...............  N a y
Mr. Chairman Nay

CLERK HANSON: Mr. Chairman, 19 dele-
gates voting Aye, 71 voting No.

CHAIRMAN GRAYBILL: 71 delegates
having voted No, the motion fails. We’re back on
Mr. Harper’s motion that at least 3 days’ public
notice of committee hearings must be given.

Mr. Gate.

DELEGATE CATE: I  have  a  mot i on
before the Chair that I would like to move at this
time which I think will resolve the entire situation.
The problem seems to be with two things: the
word, “adequate’‘-what does it mean’? Nobody
knows what it means, and thatwould be subjectto
judicial interpretation on every bill. Secondly,-

CHAIRMAN GRAYBILL: Let me read
your motion, Mr. Gate, so they know what you’re
talking about. Mr. Gate proposes a substitute
motion for Mr. Harper’s motion. The substitute
motion  shall-states: “Public notice of committee
hearings must be given.”

DELEGATE CATE: Secondly, I think the
:I-day limitation is unreasonable. That would pro-
hibit a Chairman, if some expert came into town,
from having a hearing from that expert. He would
have to give 3 days’ notice. I think it’s unworkable
and unrealistic. By simply stating that public
notice of’ committee hearings must be given, we’ve
established the principle that we’re trying to
establish. And that is that the public be informed
of committee hearings; and I would trust the Legis-
lature to give them sufficient time and opportun-
ity to testify. And I would so move that Section 10,
subsection 4 be amended to provide-to strike the
word, “adequate”, so it reads: “Public notice of
committee hearings must be given.”

CHAIRMAN GRAYBILL:  M r .  Gate’s
substitute motion is: “Public notice of committee
hearings must be given.”

Mrs. Babcock.

DELEGATE BABCOCK: Mr. Chairman,
could I ask Mr. Cate a question, please?
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CHAIRMAN GRAYBILL: Mr. Gate?

DELEGATE CATE: Certainly.

DELEGATE BABCOCK: Is posting a
notice out here on the  bulletin board a public
notice?

DELEGATE CATE: It could be, yes.
Announcing a committee hearing from the floor
would be public notice.

DELEGATE BABCOCK: Is that ade-
quate public notice?

DELEGATE CATE: Well, that’s the word
we’re trying to get away from.

DELEGATE BABCOCK: Well  I  mean,
would that be sufficient?

DELEGATE CATE: I think the Legisla-
ture would have the right under this provision, as
I’ve moved to amend it, to make rules for public
notice but I don’t-and I think that’s where it
ought to be, with the Legislature.

CHAIRMAN GRAYBILL: Mr. McDon-
ough-oh,  pardon me, Mrs. Babcock, are you
through?

DELEGATE BABCOCK: May I ask an-
other question? Would there be a difference be-
tween a  meeting and a hearing?

DELEGATE CATE: Yes, there would be.

DELEGATE BABCOCK: And only the
hearings would be noticed?

DELEGATE CATE: That’s correct.

CHAIRMAN GRAYBILL: Mr. McDon-
“ugh.

DELEGATE McDONOUGH:  Mr. Presi-
dent, I resist the amendment on the grounds that,
even though we have “adequate” out of there,
we’re back in t,he  position of defining the word,
“public”, and we’re defining the word, “notice”.
And once  again you get back to the point that it ’s
much better to leave this, as to what notice the
committees shall give, to the rules of the Legisla-
ture itself and not try to define these words. Thank
YOU.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Well I would like
to close.

CHAIRMAN GRAYBILL: Well, we’re on
Mr. Cate’smotion  at t,hem”ment.  Your motion has
been substituted for and unless Cate fails, we’re
not on yours yet, but you may speak.

DELEGATE HARPER: Thank you, Mr.
Chairman. Lest you think that I just got a hair-
brained idea from somewhere and I’m stubbornly
holding onto it, may I call your attention to the
fact that I’m sorry we don’t have a roll call on what
we did with the rules because as I remember it, we
unanimously passed Rule 38 at this Convention.
Now,  I would just ask you to read that if you want
to. I won’t take time to read the whole thing but it
SXYS, “which may not be less than 3 days before
the time of the hearing.” We have been operating
this entire Constitutional Convention under this
l imitation. Now, then, if-Iwould  like seriously to
ask these lawyers a question. Since so  many com-
mittee chairmen have risen to say that they just
couldn’t possibly abide by this 3.day rule if they
were in the Legislature, and that they have con-
stantly gone against it during this Convention. In
my interpretation I don’t think they have. Is some-
body going to be able to go to the Supreme Court
with the idea that this Constitution that we are
proposing is illegal, because we have violated this
same rule, we have heard again  and again.  Now, I
don’t think we have. I think WC  have given 3 days’
notice, public notice, for our  public hearings,
Now, I realize that Mr. Romney  said one time in
our committee meeting that a committee meeting
may at any time degenerate into a hearing. And
this is true because we talk to people or  we have
people to c”me  in and visit about it and so forth.
This is at the point of public meetings that the
committee calls, announcing what they are going
to deal with, inviting the public to come in. Two
things are apparent. One thing is the committee is
not forced to have this kind of hearing, but this is
saying that if they do ann”unce  a public hearing,
they can’t get away with the business as I have
often seen it in the legislatures in the past few
years, of getting a notice or  being aware at 7
“ ‘clock in the morning that a meeting was going to
be-a public hearing was going to be held at9:OO  or
1200  that noon; or  having a call from somebody in
Glendive  saying, “We heard this was going to
happen, could you go up and represent us on such-
and-such a cause”. We are talking about a real vital
part of our  whole legislative process when we’re
talking about public hearings, and so  I  don’t  think
this is something that’s a little wayside matter.
It’s something that we ought to give this real



serious consideration and I’m glad to see that we
are.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. President, we
must have two separate legislatures we’re talking
about. One we just gave unlimited power to in
Section 6 to meet continually for 2 years if they
want, to call themselves back into session without
prescribing whether it took a majority, two-thirds,
or what it was. And another Legislature now that
we don’t trust, on the next page, to even be able to
make their own rules, like they permitted us. We
must also have two groups of voters-that intelli-
gent group of voters that elected us to come up here
and legislate and occasionally do something
constitutional-(Laughter)-and the set of voters
that arc going to vote  the legislators in that we
can’t trust. It’s almost unbelievable.

CHAIRMAN GRAYBILL: Mr. Brown.

DELEGATE BROWN: Will Mr. Harper
yield to a question?

CHAIRMAN GRAYBILL: Delegate Har-
p - ?

DELEGATE HARPER: I will.

DELEGATE BROWN: Delegate Harper,
you want to lock into the Constitution that the
Legislature for the 50 or 60 years must give a s-day
notice. You say our rules are adequate. DO you
realize that Rule 74, we can suspend all rules as to
notice, under “UT  rules, but you would not give that
to the Legislature?

DELEGATE HARPER: The Legislature
will be here doing people’s business. Every bill
they pass will become a public law. I think this is
part of the whole process of making the process
“pen so the people have a right to know. Not only
have a right to know what’s going on, have a right
to express their opinion, and I think as a part of
good legislative process somewhere in there ought
to be this process of finding out. And public
hearings is a good way to do this, particularly on
controversial issues. A good many of the state con-
stitutions have locked in day limits and I am
suggesting that we should here.

CHAIRMAN GRAYBILL: Very well, the
issue is on Mr. Cite’s amendment-substitute
amendment-that public notice of committee
hearings must be given. All those are in favor of
Mr. C&e’s  substitute amendment, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: All opposed,
say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it, and so ordered. We’re now back on Mr. Harper’s
amendment about whether or not :J-day  public
notice of committee hearings must be given. Is
there further discussion?

(No response)

CHAIRMAN GRAYBILL: Mr. Harper, do
you want to close?

DELEGATE HARPER: I’d like t” call for
a roll call vote.

CHAIRMAN GRAYBILL: Very well, we
will have a roll call vote on the proposition of
whether &day  public notice of committee hearings
must be given. That’s the text that would prevail if
the motion prevails-&day  public notice of
committee hearings must be given for subsection
4 of Section 10. So many as are in favor of that,
please vote Aye. So many as are opposed, vote No.
Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any delc-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Please tally
the votes.

Aasheim _.  _.  Nay
Anderson, J. Nay
Anderson, 0..  Nay
Arbanas  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Arness..  _.  _.  t..  _.  _.  Nay
A TOnOW Nay
Artz .._....__........__..__...  N a y
Ask.. _.  _.  Nay
B a b c o c k  .._....._....._...__.._  N a y
B a r n a r d  .._........__.....,,.__...  N a y
B a t e s  ..o....._.............._...  N a y
Belcher Nay
B e r g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Berth&on Nay
Blayl”ck...............................Aye
Blend..................................Aye
Bowman............................Absent
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc
Brown . . . . . . . .._. Nay
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Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Cain...................................Ay  cx
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Champoux.............................Aye
Chonte . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . Excusetl
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
1) l”rn. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck.................................Absen  t
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, RS. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson,R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
H k3rpfX . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker ............................... .Aye
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Leuthold...............................Ay  e
Loendorf .............................. Nay
Lorello .............................. Absent
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin.................................Ay  e
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McDonough., ......................... Nag
M K,c eon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
M onroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting ............................... Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Rebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scan&n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
S peer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mr. Chairman . . . . . . . . . . . . . . . . . . . . . . . Nay

CLERK HANSON: Mr. Chairman, 21 dele
gates voting Aye, 67 voting No.

CHAIRMAN GRAYBILL: 67 delegates
having voted No and 21 Aye, the motion fails. At
the moment, then, we are without a subsection 4.
Is there any further amendments to consider?

Mr. Murray.

DELEGATE MURRAY: Mr. Chairman, I
wonder if it wouldn’t be in order to make a motion
that when this committee does rise and report,
after having had under consideration Section 10,
subsection 3, that it recommend the same be not
adopted.

C H A I R M A N  G R A Y B I L L : I f  y o u ’ l l
change that to subsection 4, I’ll go along with you.

DELEGATE MURRAY: Four, excuse me.

CHAIRMAN GRAYBILL: Very well, the
motion is on the motion of Mr. Murray that when
this committee does arise and report that it shall
report that there shall be no subsection lO(4).  All
in favor of that motion say Aye.

DELEGATES: Aye.
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CHAIRMAN GRAYBILL: Opposed, Nay.

DELEGATES: (No response)

CHAIRMAN GRAYBILL: The Ayes have
it and so ordered. Mr. Clerk, will you read
subsection 5?

CLERK HANSON: “Subsection 5: The
legislature may establish interim committees
which may meet and exercise all legislative
authority delegated to them.” Subsection 5, Mr.
Chairman.

CHAIRMAN GRAYBILL: You now have
before you, members of the committee, subsection
5 of Section 10.

Mrs. Bugbee.

DELEGATE BUGBEE:  Mr. President, I
move that when this committee does arise and
report, after having had under consideration
Section 10, subsection 5, of the Legislative
Committee report, I recommend that the fame  do
pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bugbee.

DELEGATE BUGBEE: I’m going to read
the comments to this. The committee believes that
the Legislature has the power to establish interim
committees under this proposed article, especially
under Section 6 which makes the Legislature a
continuous body, which we have already done
today. This section is included, however, because
of the problem past Montana legislatures have
had in establishing the Legislative Council. The
committee wishes to include this section to remove
any doubt about legislative authority in this area.
Mr. Chairman, this section simply allows the
Legislature to operate as they do now.

CHAIRMAN GRAYBILL: Very well, is
there discussion?

Mr. Mahoney.

DELEGATE MAHONEY: Would Dele-
gate Bugbee  answer a question?

CHAIRMAN GRAYBILL: Mrs. Bugbee?

DELEGATE BUGBEE:  Yes.

DELEGATE MAHONEY: I might be a
little worried. In line 11, I believe it is, “all legisla-
tive authority delegated to them.” Now, do you
want to go quite that far in this delegation of
authority? Legislative authority is getting quite
strong there.

DELEGATE BUGBEE:  I’m really bog-
gled by the lawyers by now. Mr. Loendorf, would
you answer that, please?

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: I was going to
say, sometimes known as “Loendorf’.

(Laughter)

DELEGATE LOENDORF: Mr. Chair-
m a n -

CHAIRMAN GRAYBILL: But always
spelled “LO-E-N-D-O-R-F”. (Laughter)

DELEGATE LOENDORF: Right. I be-
lieve if we take a look at the Supreme Court cases
which involved the Legislative Council, we find
legislative authority to mean not only the ability
to pass laws, but the ability to investigate, do
research, et cetera. At least the Supreme Court
interpreted this to be such. I do not believe that by
this section we delegate or could delegate the
ability to pass laws to an interim committee, if
that was the question.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Might I ask
him another question?

DELEGATE LOENDORF: I yield.

DELEGATE MAHONEY: I’m botheredin
this point that they might decide to let a small
group appropriate money and I wonder-this is
legislative authority.

DELEGATE LOENDORF: Am I on?

CHAIRMAN GRAYBILL: Mr. Mahoney,
you have the floor. Are you asking a question or
making-

DELEGATE MAHONEY: Yes, I asked a
question.

CHAIRMAN GRAYBILL: -of Mr. Loen-
dorf-loendorf-lindbergh-

(Laughter)

DELEGATE LOENDORF: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: I would not
interpret the language here, although I admit it’s
open to interpretation, that this would allow an
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interim committee to exercise any law-passing
ability, whether it be for appropriations or
otherwise.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: As a substitute
motion, and this is not for killing, I would like to
pass consideration until we could get an interpre-
tation of that point. I’m just asking to pass consid-
eration of it at this time, and I’m sure that we will
be meeting again Tuesday on this section and I’d
like to have this cleared.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: I have an interest in
this matter, and I do not particularly oppose the
motion to pass consideration, but it’s just possible
that we could proceed. The matter of the wording
was called to my attention, also, by the committee
and at their request some further legal research
was done on the meaning of those words.
Certainly the Constitution in other sections
provides the methods by which bills may be
enacted into laws, and the methods by which
moneys can be appropriated, and those provisions
of the Constitution would control. So it would be
impossible to interpret these words “a delegation
of legislative authority”, to counteract and over-
ride those specific rules in the Constitution
dealing with those specific matters. Furthermore,
it would be impossible for the Legislature to dele-
gate to any individual or group of individuals
outside of legislators themselves the authority to
exercise any legislative authority, because it’s im-
plicit in the entire Constitution and in the wording
that we have under consideration, that it is only
the legislative body which may legislate. So that,
while I do not oppose this motion, if Delegate
Mahoney and others wish that more time be given
and a more detailed report, perhaps a legal briefbe
written and presented, we can do this. But if you
are possibly satisfied that the words do not create
a danger that some unknown group of individuals
could suddenly become a subrosalegislative body,
or that the legislators themselves would delegate
to a smaller number than their entire number the
authority to do what the Legislature must and only
Legislature can do, then I think we’re on safe
ground. The purpose for the provision is to protect
the use of legislative interim committees. As you
perhaps may or may not know, there have been
three test cases in our Montana Supreme Court on
this question. In two of them the Supreme Court
held that the interim committees were invalid, un-

constitutional, and they violated several different
sections of the present Constitution. And then in
the third case it was held that the present type of
Legislative Council was a constitutionally created
body and could function as it does. There has been
no test cases yet about the postaudit committee
which the Legislature has since then created, and
perhaps there never will be a test case on it. But
committees of that type and anything similar to
them are in danger of being challenged. And there
is a possibility, with a change of memberships on
the courts, and without a clear statement in the
Constitution that such committees may function,
that they would again be held to be uncon-
stitutional.

CHAIRMAN GRAYBILL: Now the Chair
is taking the position, Mr. Mahoney, that your
substitute motion to pass IO-5  is made, but we’re
discussing it.

Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman,
I’d like to have Mr. Mahoney-and I share his
concern-but I want-this is in answer to it-look
on page 20, Section 10. It says, “a majority of the
membership of the legislature constitutes a
quorum to do business.” Then, if we turn to Section
11, page 23, it says, “a bill shall becomelawupon  a
majority vote of the members present.” I wonder if
that doesn’t answer your question?

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. President,
all that I am bothered about is the word, “legis-
lature”, in there. This is the word that is worrying
me. Maybe I’m wrong. I’d liked to have had the
time to investigate. I’m not going to belabor a
point. If the committee wants to go on, well and
good; but I understand that I have a delegate that
is offering to amend it and I will withdraw my
motion, Mr. Chairman, in that-in this-

CHAIRMAN GRAYBILL: Well, just a
minute. You may withdraw your motion if you
want, but Mr. Berg’s next.

Mr. Berg.

DELEGATE BERG: Mr. Chairman, I’ll
renew the motion to withdraw; that is, to pass.

CHAIRMAN GRAYBILL: To pass.

DELEGATE BERG: And my purpose in
that is this. I have perhaps the misfortune to have
written the Legislative Council Article that we
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now work with.  I  also defended that  case in the
Supreme Court. I am somewhat familiar, I think,
with some of the problems that the other interim
committees encountered in the court ,  and I  am
most apprehensive about the word, “all legislative
authority”. I think that word, “all”, coupled with
the word, “legislative”, is a very impressive dele-
gation or possible delegation of legislative power.
I  d o  t h i n k  t h e  c o m m i t t e e  s h o u l d  s e r i o u s l y
reconsider this.

CHAIRMAN GRAYBILL: Mr. Harbaugh.

DELEGATE HARBAUGH: Mr. Chair-
man, I’d like to rise to a point oforder.  I did send an
amendment to the Chair, and I’m a little confused
as to the procedure here which takes precedence.

CHAIRMAN GRAYBILL: Well,  at  the
moment,  we have-the substitute motion of Mr.
Mahoney was withdrawn, but then Mr. Berg
renewed the substitute motion to pass lO(5).  Now,
do you want to make a motion’?

DELEGATE HARBAUGH: Well, I be-
lieve that my motion to amend could have, or
should have intervened between the withdrawal
of Mr. Mahoney’s motion and the other substitute.

CHAIRMAN GRAYBILL :  P e r h a p s  i t
should have.  I  didn’t  get  your eye and I  had
already gotten his  eye and so I  recognized him
n e x t .  N o w - w h y  d o n ’ t  y o u  e x p l a i n  w h a t  y o u
would do if-

DELEGATE HARBAUGH: If I was in
order,  I  have a-

CHAIRMAN GRAYBILL: -you  had a
chance and then we’ll vote.

DELEGATE HARBAUGH: If I was in
order, I have an amendment which I think would
clarify the language that is of concern.

CHAIRMAN GRAYBILL: Why don’t you
explain your proposal?

DELEGATE HARBAUGH: Would the
Chair please read the amendment?

CHAIRMAN GRAYBILL: M r .  Har-
baugh’s amendment would have the section read:
“The legislature may establish interim commit-
tees which may meet and exercise all legislative--”

DELEGATE HARBAUGH: No, strike
“all legislative”.

CHAIRMAN GRAYBILL: “--may exer-
cise-”

DELEGATE HARBAUGH: “--authority
delegated to them”.

CHAIRMAN GRAYBILL: “--authority
delegated to them by the legislature.”

DELEGATE HARBAUGH: Yes. I’d like
to move that.

CHAIRMAN GRAYBILL: “May exercise
authority delegated to them by the legislature.”

DELEGATE HARBAUGH: I would move
that if it is in order.

CHAIRMAN GRAYBILL: I think it will
simplify matters if we decide whether we’re going
to pass it or not. There’s not much point in doing it
if we are going to pass it anyway, so we’ll continue
with Mr. Berg’s motion to pass.  Is  there any
further discussion?

(NO response)

CHAIRMAN GRAYBILL: All right, so
many as are in favor of Mr. Berg’s motion to pass
subsection 5 of 10, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed?

DELEGATES: No.

CHAIRMAN GRAYBILL: The Chair is in
doubt. Will you please use the voting machines.
All those in favor of passing it, vote Aye. Those
against  passing i t  vote No.  Has every delegate
voted?

(No response)

CHAIRMAN GRAYBILL: Does  any dele-
gate wish to change his vote?

DELEGATE MURRAY: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Mr. Chairman, I
rise to explain my vote. The hour is late and I’m
about to move that the committee rise,  report
progress, and ask leave to sit again. So I think that
if  we pass this for the day we will  get  to that
quicker.

CHAIRMAN GRAYBILL: Well, the
Chair’s already closed the vote and 40 having
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voted Aye and 42 having voted No, the motion
fails. Now, Mr. Harbaugh.

DELEGATE HARBAUGH: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Harbaugh
wants to make his amendment. His amendment is
that the section now read: “The legislature may
establish interim committees which may meet and
exercise authority delegated to them by the
legislature.”

Mr. Harbaugh.

DELEGATE HARBAUGH: Well, I be-
lievc the motion has been discussed quite
thoroughly, or the item has; and it seems to me
that this language makes it clear that the interim
committee only has the authority delegated to it
by the Legislature and that it is not authorized to
legislate, which seems to be the primary concern.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: I would support the
amendment.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: I am still apprehen-
sive as to exactly what this means and I am
unwilling to accept Mr. Harbaugh’s conclusions
and opinions on this. I should like the time to at
least reread the cases that were involved in the
other interim committees, because I would not
want to see these interim committees demolished
by the courts because of the failure to use adequate
language at this time. I am only asking for pre-
caution, not in any sense to kill this because, well,
I’m the author of one of them.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Would the gentle-
man, Mr. Berg, yield to a question?

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: I yield.

DELEGATE SCHILTZ: Mr. Berg, it im-
presses me that if we had this new provision in the
Constitution it would take precedence over the
bases for which the old decisions-or, I’m going to
say old decisions were written, would it not?

DELEGATE BERG: I’m only concerned
primarily with the extent of the delegation. You’ll

recall that the first section of the Legislative Arti-
cle vests all legislative power in the Legislature.
Now I think we have improved it when we have, in
a sense, said we’re not going to delegate that legis-
lative power; but whether by saying we delegate
such authority as the Legislature may deem
appropriate, I’m still wondering whether that may
or may not be considered an invalid delegation of
power that the Supreme Court might strike down.

CHAIRMAN GRAYBILL: Mr. Gysler.

DELEGATE GYSLER: Mr. Chairman. I
may have gotten tired sitting here and missed
something, but in Section 6 we passed that this is a
continuous body for 2 years. Now, I have a couple
of questions I wish that somebody would answer
for me. Number one, if this is true, aren’t the
committees that are appointed by that Legislature
in functioning, or able to function, all during that
period? And the second one is, if this is true, why
do we need interim committees? Personally, the
reason that I ask these questions is that in over the
years I’ve seen many legislative interim commit-
tees set up that were between the House and the
Senate and these kind of things, and they agreed
on very many beautiful solutions to our problems,
but the next time that the Legislature met, they
threw all of that in the wastebasket and started
out anew, and I’d like to get this clarified.

CHAIRMAN GRAYBILL: Mr. Cate.

DELEGATE CATE: Mr. Chairman, as a
member of the Legislative Committee, Mr. Berg
and Erv, here, have raised some serious questions
that I think ought to be considered by our commit-
tee in more detail. And if it is in order, I would like
to move at this time to recommit this section to our
committee for further consideration. Is that in
order?

CHAIRMAN GRAYBILL :  T h a t ’ s  i n
order.

DELEGATE CATE: To pass it for the day?
I would then move to pass it for the day.

CHAIRMAN GRAYBILL: Now, wait a
minute. Are you going to let them rule, or are you
going to let me rule?

DELEGATE CATE: I’ll let the Chair rule.
The Chair’s the boss.

CHAIRMAN GRAYBILL: Your motion to
recommit is in order.
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DELEGATE CATE: Could I have a-point
of order?

CHAIRMAN GRAYBILL: We’re getting
it written down, Mr. Cate. All right, the issue now
is on Mr. C&e’s motion to recommit subsect ion 5
of Section 10 to theLegislative  Committee. Is there
discussion?

Mr. Cate.

DELEGATE CATE: Point of order. If we
recommit it can we bring it back Monday or
Tuesday or do we have to let it lay on the table?

CHAIRMAN GRAYBILL: Now, that’s
going to be up to you and your Chairman when
you’re going to meet, but if you recommit it, you
will bring it back sometime, I hope. The motion
need not say when, Mr. Cate.

DELEGATE CATE: All right, I ’ l l  leave the
motion stand as it  is then.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman, I
resist the motion to recommit. If it passes, I shall
call a meeting tomorrow at 9 o’clock.

CHAIRMAN GRAYBILL: Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
if the recommit passes, doesn’t it then require that
whatever subsequent action is taken will require
48 hours’ notification before it can be redeter-
m i n e d ?

CHAIRMAN GRAYBILL: It does unless
we, as a body, wish to waive that rule as to that
part that comes back.

DELEGATE FURLONG: Then I would
stand opposed to the recommit motion.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: As a substitute mo-
tion, I ’ l l  ask-or I ’ l l  move that we pass Section 10.5
for the day.

CHAIRMAN GRAYBILL: Well, theChair
takes the position that we just had a vote on that
and I think we ought to let these people’s motions
be decided so I’m going to rule that motion out of
order. Mr. Cate, we’re still on your motion to re-
commit.

DELEGATE CATE: In light of Mr. Berg’s
motion, I withdraw my motion.

C H A I R M A N  G R A Y B I L L :  A l l  r i g h t ,
that’s withdrawn. All right, now we’re on Mr.
Harbnugh’s amendment that “the legislature may
establish interim committees which may meet and
exercise authority delegated to them by the
legislature.”

Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
I’ve been trying to say something intelligent all
day and haven’t had much luck. I’d like to try it
now, and I would move to amend Mr. Harbaugh’s
motion by striking the last three words, “by the
legislature”. I think the first part of the sentence
already gives the Legislature that power. It would
then read: “The legislature may establish interim
committees which may meet and exercise author-
ity delegated to them.”

CHAIRMAN GRAYBILL: Very well, the
issue is on Mr. Furlong’s motion to strike three
words, “by the legislature”, from the end of Mr.
Harbaugh’s amendment.

Mr. Joyce.

DELEGATE JOYCE: May I ask Mr.
Furlong a question?

CHAIRMAN GRAYBILL: Mr. Furlong?

DELEGATE FURLONG: Yes.

DELEGATE JOYCE: Mr. Furlong, would
you mind withdrawing your motion and we’l l  take
this thing up on Monday so that we don’t have to
haggle this thing tonight, and you could stil l  make
it on Monday-Tuesday?

DELEGATE FURLONG: I’m glad you
changed it Tuesday. Yes, I ’ l l withdraw. I just want
to get it settled.

DELEGATE JOYCE: Mr. Harbaugh,
would you mind withdrawing your motion subject
to the right to renew it on Tuesday?

DELEGATE HARBAUGH: I  would with-
draw my motion.

CHAIRMAN GRAYBILL: Mr. Joyce, do
you want to make a motion?

DELEGATE JOYCE: I make a motion
that we pass Section...Well-I move that the
committee rise and report progress.

CHAIRMAN GRAYBILL: Mr. Joyce,
your motion is in order. Mr. Murray.
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D E L E G A T E  J O Y C E :  (Inaudible)...now
withdraw my motion and defer to Mr. Murray. I
don’t know what.

(Laughter)

CHAIRMAN GRAYBILL: Now the Chair
will recognize Mr. Murray.

DELEGATE MURRAY: Mr. Chairman,
at last. I move the committee rise and report
progress and ask leave to sit again.

CHAIRMAN GRAYBILL:  V e r y  w e l l .
Now the motion to rise and report progress takes
precedence and does effectively solve Mr. Joyce’s
problem of cutting off the debate on this matter
tonight. And Mr. Murray you beg leave to sit
again, and do you beg leave to sit again on
Tuesday morning? Is that what you mean?

DELEGATE MURRAY: That is right.

CHAIRMAN GRAYBILL:  V e r y  w e l l .
you’ve heard Mr. Murray’s motion that this body
rise and report progress and beg leave to sit again
on Tuesday morning. So many as shall be in favor
of that motion say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.

DELEGATES: (No response)

CHAIRMAN GRAYBILL: So ordered.
Now, we’ll be in-just a moment, we’ll do that.

PRESIDENT GRAYBILL: The Conven-
tion will be in order. Now we’re going back on
Order of Business 10 but-Mr. Swanberg, for what
purpose do you rise?

DELEGATE SWANBERG: I was wonder-
ing if it would be in order at this time, Mr.
President, to leave a thought with the Legislative
Committee on an item that we may have
overlooked in subsection 3 of Section 10.

PRESIDENT GRAYBILL:  W e l l ,  M r .
Swanberg, let us report to the body here and then
after we’ve reported I’ll recognize you. Mr. Clerk,
would you please read the committee’s report.

CLERK HANSON: “February 19, 1972.
Mr. President: We, your Committee of the Whole,
having had under consideration Report Number 3
of the Committee on Legislative, recommend as
follows: Delegate Aasheim as Chairman of the

Legislative Committee noted minor corrections in
his committee report. That the bicameral and uni-
cameral proposals be sent to Style and Drafting
as a dual proposal for submission to the electorate.
That Section 4 be amended in lines 21 and 2.2, page
3, by deleting the following: (quote) comma, and a
resident of the district from which he seeks
election for at least 6 months (end quote) period.
Amendment  failed 30 to 61 on roll call vote re-
quested by Foster, with sufficient seconds. That
on roll call vote requested by Gate with sufficient
seconds, Aasheim’s amendment as follows:
(quote) insert a period after (quote word) year
(end quote) on line 21, page 3 and add the following
(quote) other residency qualifications may be
provided by law (end quote) failed to carry by the
following vote: Ayes: 28; Noes: 68; absent or not
voting: 4. That Section 4 be amended on line 20
after the words, ‘shall be a’, delete the following:
‘qualified voter. He shall be a’. That Kelleher’s
amendment on roll call vote requested by Foster
with sufficient seconds failed by [the] following
vote: Ayes, 27; Noes, 68; absent or not voting, 5.
Kelleher’s amendment was as follows: In line 21,
page 3, insert after the word, ‘resident’, the
following: ‘of the county or counties’. And in line
22, page 3, by striking between the words, ‘month’
and ‘preceding’, the word, ‘next’. That Section 4 be
adopted as amended. Cate moved that Section 4 be
reconsidered. Chairman Graybill  ruled Delegate
Cate out of order. Cate challenged the rulingofthe
Chairman. By votethechair’srulewas sustained.
That Section 5 of the minority,report,  page 56, be
adopted. That subsection 2 of the majority
proposal on Section 5 be retained with this amend-
ment: (quote) after the word, ‘legislative’, insert
‘executive and judicial’ (end quote). That the
minority report of Section 5 as amended be
adopted. At 1200  noon the committee recessed un-
til 1:00 p.m. Afternoon session-on roll call vote
requested by Delegate Bugbee  with sufficient
seconds, Section 6 of the minority proposal failed
to be adopted by the following votes: Ayes, 35;
Noes, 60; excused, 2; absent or not voting, 3. On
roll call vote requested by Delegate Harper  with
sufficient seconds, Section 6 of the majority
proposal of the Legislative Committee was
adopted by the following vote: Ayes, 70; Noes, 24;
excused, 2; absent or not voting, 4. That further
consideration of Section 7 be passed at this time.
That Section 8 be adopted. That Section 7, Article
V, of the present Constitution be adopted to
replace the wording of the proposed Section 9. On
roll call vote requested by Harper with sufficient
seconds, Section 10. subsection 1, was adopted bv
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the following vote: Ayes, 89; Noes, 3; excused, 2;
absent, 6. That Section 10, subsection 2, be
adopted. Section 10, subsection 3, Heliker’s
motion that the words, ‘unless the business is such
that requires secrecy’, be stricken from Murray’s
substitute motion, add the words, ‘to the public’.
On roll call motion requested by Romney  with
sufficient seconds, the amendment was adopted
by the following vote: Ayes, 75; Noes, 14; absent,
9; excused, 2. Murray’s motion as amended by
Heliker: delete subsection 3 and insert the follow-
ing: ‘The sessions of the legislature, committee of
the whole, and all committee meetings and
hearings shall be open to the pub!ic’,  was adopted
on roll call vote requested by Heliker with
sufficient seconds, by the following vote: Ayes, 81;
Noes, 9; absent, 8; excused, 2. That Section 10,
subsection 3, be adopted as amended. That
Section 10, subsection 4, be deleted. That the
following words replace the deleted subsection 4:
‘Adequate public notice as defined by the rules of
the legislature of committee hearings must be
given.’ On roll call vote requested by Delegate
Martin with sufficient seconds, the motion failed
by the following vote: Ayes, 19; Noes, 71. On roll
call vote requested by Delegate Harper with
sufficient seconds, Harper’s motion: ‘At least 3
days’ public notice of committee hearings must be
given’-failed by the following vote: Ayes, 21;
Noes, 67; excused, 2; absent, 10. That Section 10,
subsection 4 be not adopted. That the committee
rise and report progress and beg leave to sit again.
Signed, Leo Graybill, Chairman.”

PRESIDENT GRAYBILL: You’ve heard
the motion of the Committee of the Whole. All
those in favor say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, No.

DELEGATES: (No response)

PRESIDENT GRAYBILL: So ordered.
Mr. Swanberg.

DELEGATE SWANBERG: Going back
briefly to Section 3, Mr. Chairman, or Mr.
President, I wish to thank you first for your
courtesy in allowing me to speak just a few words
here. I voted against that proposal and I did so at
the very last moment because it occurred to me all
of a sudden that while we had adequately
protected the public from the Legislature, it
occurred to me that perhaps we hadn’t protected

the Legislature from the public. We live in an age of
mass demonstrations and riots. As the situation
now stands, there is nothing in this section that
would allow the President of a legislative body to
clear the room. There is nothing in this section
that would allow a committee Chairman to clear a
room in case of disorder. I realize that they could
call the police. We’d have 50 or 60 people up here on
some kind of a mass demonstration, the police
could be called, they could be hauled off and
arrested. But I submit that’s a very cumbersome
and sticky process in view of the fact that if
something were placed in here that allowed the
Chair or the committee chairmen to clear the room
to preserve the public order and orderly legisla-
tive process, it would solve the problem. I leave
that as a thought with the Legislative Committee.

P R E S I D E N T  G R A Y B I L L :  V e r y  w e l l ,
thank you, Mr. Swanberg. We’ll now be on Order
of Business Number 11, Announcements. All Con-
stitutional Convention Delegates are invited to
the Helena Symphony winter concert Saturday,
the 19th,  at St. John’s Lutheran Church-that’s
tonight at 8 o’clock. Adults, $2; students, $1. You
are aware that you should sign up for the party on
Tuesday night, if you haven’t. Are there other
announcements?

Mr. Champoux.

DELEGATE CHAMPOUX: The Educa-
tion Committee will meet at 8 o’clock Monday
night in the committee room. And I have another
announcement. The Helena chapter of the Boston
Marching and Chowder Society will meet at the
Montana Club at 7 o’clock, Monday. Now, in case
you get suspicious about that group and where
they’re meeting, actually it’s a drama group that
you’ll hear from Tuesday. And, also, Mr. Scanlin
would like the Back Bench’s Barbershop group to
meet at the same time-7 o’clock, Monday, the
Montana Club. Thank you.

PRESIDENT GRAYBILL: Mrs. Reichert.

DELEGATE REICHERT: Mr. President,
all delegates in the vicinity of Great Falls on
Monday night are invited to the City Council
chambers. Forward Great Falls there will conduct
a forum, and they stress that not just Cascade
County delegates-any delegates in the area who
are able to come.

PRESIDENT GRAYBILL: Mr. Blaylock.
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DELEGATE BLAYLOCK: Mr. President,
the Bill of Rights Committee will meet Monday
night at the Colonial Inn at 7:30 for the
radio program, and they’ll meet Tuesday morning
at 8:30-oh,  pardon me, 8 o’clock in the Governor’s
conference room for a picture taking.

PRESIDENT GRAYBILL: Are there
other pictures we know of on Monday morning-
on Tuesday morning? There’s supposed to be three
of those a day next week-three or four committee
pictures a day between 8:00 and 9:00 in the
Governor’s conference room. Is the schedule out on
your desks? Yes, Mr. Blaylock, would you read the
others for Monday morning?

DELEGATE BLAYLOCK: Yes, Legisla-
tive is at 8:15;  Executive is at 8:30; and General
Government is 8:45.  All in the Governor’s
reception room.

PRESIDENT GRAYBILL: Right. Please
be prompt because if we’re going to get these done
in the 15 minutes and still be here at 9 o’clock,
we’re going to have to really work hard. I think
that announcement also points out that the group
picture will be taken on what? Friday? Next
Friday? A week from yesterday. All right, you’ll
all have notice of that then. Are there other
announcements? Very well, Mr. Murray.

DELEGATE MURRAY: Mr. President, I
move, pursuant to the general powers vested in the
Montana Constitutional Convention, and in
accordance with the provisions of Section 7(6)  of
the Enabling Act [Chapter 296, Laws 19711  that
the Montana Constitutional Convention shall
recess temporarily until 9:30 a.m., on Tuesday,
February 22nd, 1972.

PRESIDENT GRAYBILL: Mr. Murray,
that’s an error. It’s until 9 o’clock on Tuesday. Do
you want to change your copy?

DELEGATE MURRAY: I’ll change the
script. We’ll make the motion 9 o’clock a.m.,
Tuesday, February 22nd.

PRESIDENT GRAYBILL: Very well,
you’ve heard the motion to recess temporarily
until 9 o’clock on Tuesday morning. All in favor
say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, No.

DELEGATES: (No response)

PRESIDENT GRAYBILL: The Ayes
have it and so ordered.

(Convention recessed at 5:23 p.m.)
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February 22.1972 Twenty-Ninth Day Convention Hall
9:00 a.&. Helena, Montana

PRESIDENT GRAYBILL: Good morn-
ing ladies and gentlemen. If you’ll all stand, John
Anderson will lead us in the Pledge of Allegiance.

DELEGATES: I pledge allegiance to the
Flag of the United States of America and to the
Republic for which it stands, one Nation under
God, indivisible, with liberty and justice for all.

PRESIDENT GRAYBILL: Reverend
Burkhardt, will you lead us in the invocation?

Berth&on,,. . . . . . . . . . . . . . . . . . . . . . . Present
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Brown.............................Presen  t
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . Present
cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . Present
Choate.............................Presen  t
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Davis..............................Presen  t
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Drum..............................Presen  t
Eck................................Presen t
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Etchart ............................ Present
Felt................................Presen t
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Furlong. . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . Present
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . Present
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harrington ........................ Present
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kelleher ........................... Present
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Loendorf...........................Presen  t
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McCarvel .......................... Present

REVEREND BURKHARDT:  Le t  us
Pray. Help us, 0 God, to know in a time of rapid
change and proliferating facts and knowledge, to
know that to wait quietly with reverence for life is
a valid form of prayer. So, may we find the deeper
current running beneath the tide which will allow
us to move toward greater opportunity and dignity
for all people. Amen.

PRESIDENT GRAYBILL: We’ll take roll
by voting Aye on the voting machines.

CLERK HANSON: Delegate Brown, Dele-
gate Robinson, Delegate Pemberton. Mr. Presi-
dent, may Delegate Woodmansey be excused,
please?

PRESIDENT GRAYBILL: Yes, Wood-
mansey’s excused.

CLERK HANSON: Delegate Harper, Dele-
gate Heliker, Delegate Pemberton, Delegate
Robinson.

PRESIDENT GRAYBILL: Very well,
let’s take the recorded roll call.

CLERK HANSON: Delegates Blaylock,
Bowman, Schiltz  and Simon are present.

Aasheim _. Present
Anderson, J. Present
Anderson, 0. Present
Arbanas _. _. _. Present
Arness.............................Present
Aronow _. _. _. Present
Artz _, _. Present
Ask................................Present
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . ..Present
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . ..Present
Bates ,,,___..__...._...............  Present
Belcher  Present
Berg...............................Present
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McDonough., . . . . . . . . . . . . . . . . . . . . . . Present
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McNeil ............................ Present
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Noble..............................Presen  t
Nutting. . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Rebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Roeder.............................Presen  t
Rollins. ............................ Present
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sk& . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Swanberg,, ........................ Present
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . Present
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . Present
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Woodmansey . . . . . . . . . . . . . . . . . . . . . Excused

CLERK HANSON: Mr. President, 96 dele-
gates present, 1 excused and 3 absent.

PRESIDENT GRAYBILL: Very well,
that’s a quorum and the journal will so show. We
ended up the business on Saturday on Order of
Business Number 10 so we’ll proceed on to Order of
Business Number 11 which is Announcements
because there are a couple of announcements to
make. First of all, the Judge for Governor Club is
going to have a banquet on February 29th at 6:30
at Jorgensons.  Tickets are $10 a ticket and
Jerome Cate has tickets for sale in case any of you
want them. Secondly, as you’ll probably all
remember, there is a party at the Montana Club
for all delegates and people connected with the
Convention tonight-$5 per person including two
drinks and dinner. About 60 people have signed
up. We would like everyone who wants to come to

sign up becausewewanttocalltheMontanaClub.
So will those of you who intend to come but have
not signed up, just take an opportunity here as
soon as practicable and step to the rear and tell
Melba McGuinn  in the glass cage that you’re
coming, so we have a good count. I might add
that I understand from Mrs. Payne that wehave  a
lot of good skits and a lot of good entertainment,
tonight so I hope that most of you will attend. Mr.
Toole, did you have an announcement about the
Administration Committee?

DELEGATE TOOLE: Mr. President, there
will be a meeting of the Administration Commit-
tee tomorrow morning at 8 o’clock in the Rules
Committee room.

PRESIDENT GRAYBILL: Very well. Are
there other announcements?

Mr. Joyce.

DELEGATE JOYCE: Executive Commit-
tee will meet this evening on adjournment.

PRESIDENT GRAYBILL: Very well.
Unless there is objection, we’ll then move to Order
of Business Number 1, Reports of Standing
Committees.

CLERK HANSON: None.

PRESIDENT GRAYBILL: The Chair
would like to point out to the delegates that the two
standing committees that are to report today still
intend to report but will do that later today as I
understand it. Reports of Select Committees?

CLERK HANSON: None, sir.

PRESIDENT GRAYBILL: Communica-
tions?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Introduction
and Reference of Delegate Proposals?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Final Con-
sideration of Proposals?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Adoption of
Proposed Constitution?

CLERK HANSON: None.
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PRESIDENT GRAYBILL: Motions and
Resolutions?

CLERK HANSON: None, sir.

PRESIDENT GRAYBILL: Unfinished
Business?

journed on Saturday while we were considering
Article XII-no Section 12-subsection  5 of the
Legislative Article-Section 10, subsection 5,
excuse me-Section 10, subsection 5 of the
Legislative Article. Mr. Clerk, will you again read
subsection 5?

CLERK HANSON: None.

PRESIDENT GRAYBILL:
O r d e r s ?

Special

CLERK HANSON: None.

CLERK HANSON: “Section 10,  subsec-
tion 5: The Legislature may establish interim
committees which may meet and exercise all legis-
lative authority delegated to them.” Mr. Chair-
man, subsection 5.

PRESIDENT GRAYBILL: General CHAIRMAN GRAYBILL: All motions
Orders? The Chair will recognize Mr. Eskildsen. had been withdrawn on subsection 5 on Saturday.

Mrs. Bugbee.
DELEGATE ESKILDSEN: I move we

resolve ourselves in Committee of the Whole for
the purpose of handling business under General
Orders.

(Committee of the Whole chairmanship
assumed by Mr. Graybill.)

DELEGATE BUGBEE:  Mr. President. I
move that when this committee does arise and
report, after having had under consideration
Section 10, subsection 5 of the Legislative
Committee Report, I recommend that the same do
pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Very well.
Members of the Committee of the Whole you’ll
please come to order. Oh yes, excuse me, all those
in favor of the motion say Aye.

CHAIRMAN GRAYBILL: Mrs. Bugbee.

DELEGATES: Aye.

DELEGATE BUGBEE:  Mr. President.
This essentially was Mr. Felt’s proposal, and  I
would like him to take up from where we  left off
Saturday afternoon, if he would.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CLERK HANSON: The following commits
tee proposals are now on General Orders: Legis-
lative, Executive, Judiciary, Natural Resources,
Revenue and Finance. The Executive Committee
Proposal Number 4 having been duplicated and
placed on delegates’ desks on the 17th day of
February, 1972, 9 o’clock a.m., is now in
compliance with Rule 23, Montana Constitutional
Convention Rules. The Judicial Committee
Proposal Number 5, having been placed on the-
duplicated on the delegates’ desks on the 17th day
of February, 9 o’clock am., is hereby in compliance
with Rule 23, Montana Constitutional Convention
Rules. The Revenue and Finance Committee Pro-
posal Number 7, having been duplicated and
placed on the delegates’ desks on the 19th day of
February, 1972, a 9 o’clock a.m.,  is now in com-
pliance with Rule 23, Montana Constitutional
Convention Rules.

CHAIRMAN GRAYBILL: The  Cha i r
would recognize Mr. Felt.

DELEGATE FELT: Mr. Chairman. Per-
haps it doesn’t matter particularly but I hadn’t
expected this either and, as I recall  my amend-
ments that had been proposed--I’m looking on
page 5 of the committee report, line 1 l-we’re to
strike the words, “all legislative”, and another
proposal to add on line 12 the words, “by the
legislature”, at the end of the section. And there
were those who were expressing questions, not in
the nature of opposition to the principle of the
paragraph, but who sought some time to review
the precise words as they  appeared in the original
article, and as they would appear with those
possible amendments. And so, in this game of
musical chairs that seems to be the style this
morning, I would rather pass this on to those who
had questions about the wording and hear from
them.

CHAIRMAN GRAYBILL: Very well.
Ladies and gentlemen of the Convention, we ad-

CHAIRMAN GRAYBILL: The Chair will
recognize Delegate Berg.
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DELEGATE BERG:  M r .  C h a i r m a n ,  I
move as a substitute motion that Section 10-5,  be
read as follows: “There shall be a legislative
council and the legislature may establish other
interim committees.”

CHAIRMAN GRAYBILL: Very well. Mr.
Berg has made the following substitute amend-
ment for subsection 5: “There shall be a legislative
council and the legislature may establish other
interim committees.”

Mr. Berg.

DELEGATE BERG: As you probably all
know, in 1957 the Legislature did create a
Legislative Council. It was their fourth attempt.
That particular council survived the Supreme
Court on a three-two decision and has, since that
time, functioned primarily as an investigatory
body. It also has been a fact-accumulating body,
and it has had the power to recommend to the
Legislature various legislative proposals. It also
includes a hill drafting function. These functions
of the Legislative Council have been pretty well
established since 1957 and, it seems to me, that
they should be recognized. It may he possible that,
whether we have a continuous body Legislature or
whether we have some other particular system,
that nevertheless, other interim committees of a
more specialized nature will be created or at least
the Legislature will want to create them. In view of
the fact that historically they do not exercise any
real legislative functions such as the enactment of
law or the appropriation of money or the passage
of tax revenue law, it seems to me that they should
he recognized in the Constitution for the real
function that they actually serve. And to do this, I
suggest that the amendment that I have just
proposed will best accomplish the purpose.

CHAIRMAN GRAYBILL: Is there further
discussion of Mr. Berg’s proposed amendment?

Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
perhaps just a word of what the committee
thought about that. We did consider the possihility
of writing the Legislative Council into the Consti-
tution. No one, as far as I know, was opposed to the
Legislative Council and was glad that it is, at
present, at work. But we have been careful all
through the majority of the reports that have come
to you, to try not to use specific language. For
example, to name particular officers, we simply
say that the Legislature shall elect their officers

rather than to lock in names and specific terms
into the Constitution. This is what we felt about
the Legislative Council. Right now, it seems to be
the way the Legislature is approaching its interim
work hut it just might be that in the future, another
set of committee--or another approach to commit-
tee operation--might he evolved by the Legis-
lature. And we would then he faced with the
problem of having the words, “legislative
council”, set into the Constitution. Not in
opposition to the idea, but on this general term, we
worded this particular paragraph as we did.

CHAIRMAN GRAYBILL: The Chair will
recognize the presence of Mrs. Robinson, Mr.
Hcliker and Mrs. Pemberton and you may vote.

Mr. Aasheim.

DELEGATE AASHEIM: In view of the
comments made by Mr. Harper, I wonder if we
shouldn’t strike the word, “shall”, to “may”, so we
don’t tie this thing into the Constitution. If they
want to eliminate the Legislativecouncil,  it would
prohahly be just as well if  we had “may”;
otherwise, I think the amendment is fine.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: I concur and so move.

CHAIRMAN GRAYBILL: In other words,
you’re going to change your substitute amend-
ment to read, “There may be a legislative council”.

DELEGATE BERG: “-and the legisla-
ture may create interim committees.”

C H A I R M A N  G R A Y B I L L :  R i g h t .  A l l
right. We’ll accept that amendment from the floor.

Mrs. Bugbee.

DELEGATE BUGBEE:  I’d just like to
remind the assembly that Mr. Unruh, when he
was here said, that in his opinion he felt that
interim committees were more successful than a
Legislative Council.  So there’s this back and
forthness,  and I concur that it would he better not
to tie either one of them into the Constitution.

CHAIRMAN GRAYBILL: Is there further
discussion of Mr. Berg’s substitute amendment? If
not, members of the committee, the question then
is on Mr. Berg’s substitute amendment to Section
10, subsection 5, which reads as follows: “There
may he a legislative council and the legislature
may establish other interim committees.” “There
may he a legislative council and the legislature
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may establish other interim committees.” So
many as are in favor of that motion say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it, Now, Mrs. Bugbee,  since that’s a substitute
motion, I think we had best perhaps put it again in
this form. Members of the committee, you now
have before you the motion of Mr. Berg that when
this committee does arise and report, after having
under consideration Section 10, subsection 5,  it
recommend the same be adopted. All in favor say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.

DELEGATES: Nay.

CHAIRMAN GRAYBILL: Ayes have it
and so ordered. Mr. Clerk, would you read-well
now let me ask a point of information here. Mr.
Aasheim, it’s my understanding that we’re going
straight through the unicameral proposal here,
and so we would not go to subsection 6 and 7 of the
bicameral, or would you prefer that we go to
subsection 6 and 7 of the bicameral?

DELEGATE AASHEIM: No, the plan was
to continue with the unicameral.

CHAIRMAN GRAYBILL: Very well, then
we’ll go straight on down page 5 and read Section
11 please, Mr. Clerk.

CLERK HANSON: “Section 11, Bills,
subsection 1: A law shall be passed by bill. Any
bills shall not be so altered or amended on its
passage to the legislature as to change its original
purpose.” Mr. Chairman, subsection 1, Section 11.

CHAIRMAN GRAYBILL: Members of
the Committee of the Whole, you now have before
you Section 11 of the Legislative proposal. The
Chair will recognize Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. I
move that when this committee does arise and
report, after having under consideration Section
11, subsection 1, that it recommend the same be
adopted. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nutting,

you’re correct. We’ll take Section 11, subsection by
subsection, so on Section 1, go ahead.

DELEGATE NUTTING: Mr. Chairman.
When the committee-the Legislative Commit-
tee-considered these, which could be considered
procedural matters, there are 19 sections in the
present Constitution which refer to procedural
matters. We attempted to cut them out, asmanyof
them as possible, and just leave those in that we
felt were important; that the people would have a
true picture of the Legislature. We arrived at
retaining 5 sections of the 19 and added 1 new
one. Section 1 provides that no law shall be passed
except by bill and that a bill should not be so
altered or amended as to change its original
purpose. We felt that this was important in that it
established the method of passing a law, that it
had to be by bill and that the bill should not be
changed because, definitely a bill is a proposal by
a citizen, and therefore he had the right to have a
voice in that his particular opinion should be
considered-it should be voted on. It should not be
changed so that when he finishes up, he does not
have a true picture of exactly what his proposal
was. And we felt that this was an important
enough procedural question to be H constitutional
matter. Thank you.

CHAIRMAN GRAYBILL: Is there discus-
sion? Very well, members of the committee, you
have before you for your consideration, subsec-
tion 1 of Section 11. So many  as shall bein  favor of
subsection 1, Section 11, as proposed by the
majority, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it and the motion has passed. Mr. Clerk, will you
read Section 11, subsection 2?

CLERK HANSON: “Section 11, subsec-
tion 2: On any vote which advances or changes the
status or substance of a bill, resolution or rule, the
vote of each member must berecorded.“Mr.  Chair-
man, subsection 2.

CHAIRMAN GRAYBILL: Subsection 2 is
before you.

Mr. Nutting.

DELEGATE NUTTING:  I  m o v e  t h a t
when this committee does arise and report after
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having had under consideration Section II, sub-
section 2, that it recommend the same be adopted.
Mr. Chairman, this is the new section-that suh-
section that we added, and it’s to insure that the
people actually have an opportunity to see how
their representatives voted. It reads that any vote
which advances or changes the status or
substance of a bill, resolution or rule,  the vote of
each member must be recorded. In this way, it’s
possible for every change, regardless of how it
amends or changes a bill, resolution or rule, the
record will be obvious to anyone of the electorate
that wants to go and look. So we felt that this was
a necessary thing to give visihility to the
Legislature.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman. I
move to amend Section 11, subparagraph 2, on the
explanatorynotespageZZ,line17,attheendofthe
proposal, by striking the period at the  end of line
17 and adding the following words, “and entered
on the journal.” The reason I’m offering this
amendment is that apparently from the com-
ments, it’s the intent of the proponents 01’  this
section that there be a recorded vote made and, I
submit to you, that when you use the voting
machine, there is a recorded vote taken; but if
you’re off the record and out of the journal, or out
of the journal, it does not go into the journal, and
the journal is a permanentrecord ofthe  legislative
body. And I ’m merely offering this amendment to
assist the committee in carrying out the apparent
intent of this article.

CHAIRMAN GRAYBILL: Very well. Mr.
Aronow’s amendment is accepted by the Chair
and it simply adds the word, “and entered on the
journal”, to subsection 2 for the purposes he has
stated. Is there discussion of the amendment? Mr.
Aronow’s amendment. If not, all in favor of
amending subsection 2 by adding the words, “and
entered on the journal”, please indicate so by
saying Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it and so ordered. Now, on the principle subsec-
tion, is there further discussion?

Mr. Etchart.

DELEGATE ETCHART: Would Mr. Nut-

ting yield to a question?

CHAIRMAN GRAYBILL: Mr. Nutting?

DELEGATE NUTTING: Yes.

DELEGATE ETCHART: Would-as  I
read this, if a bill changed the status in a
committee, would this have to be entered in the
journal then?

DELEGATE NUTTING: Acco rd ing  t o
this amendment, yes it would.

DELEGATE ETCHART: Mr. Chairman.
Every action of a bil l  then in a committee going to
a subcommittee would have to be entered in the
journal?

DELEGATE NUTTING: I  really can’t
answer that. If you went from committee to sub-
committee, I would not think that that would
change the status. If it was amended in subcom-
mittee, that amendment acceptance would have to
be entered in the journal, yes.

CHAIRMAN GRAYBILL: Is there other
discussion?

Mr. Eskildsen.

DELEGATE ESKILDSEN: Would  Mr .
Nutting yield to a question?

CHAIRMAN GRAYBILL: Mr. Nutting?

DELEGATE NUTTING: Yes.

DELEGATE ESKILDSEN: As I read this
and we’re changing the substance of a hill-like
on the Committee of the Whole here-sometimes
just one l itt le word which isn’t too important hut,
as I see it, every one of those would he a roll call
vote. And if we was doing that in this body, you’d
have a pile of recordings this high. I ’m wondering
if we’re going to force this same thing onto the
Legislature, that every time they take a vote, by
this, pretty near every vote will be recorded.

DELEGATE NUTTING: I  wou ld  say
you’re correct, that they would have to berecorded
if you-every amendment and every-according
to this provision, every amendment and anything
that would change the substance would definitely
have to be a recorded vote and entered in the
journal under this provision.

DELEGATE ESKILDSEN: Mr. Chair-
m a n ?
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CHAIRMAN GRAYBILL: Mr. Eskildsen.

DELEGATE ESKILDSEN: I know what
we’re trying to get at. We want to be sure that the
public knows exactly what’s going on in the
L,egislature,  especially in the Committee of the
Whole. I would ask each of you to think pretty
carefully what we’re doing here. I can think of
when we started this Convention, that wasn’t quite
a majority that wanted a roll call vote on
everything, but can you imagine what we’d been
going through by now had we taken a roll call vote
on pretty near  everything we did; on all the
amendments that was offered; as we went through
the days here-the last few days-we saw vote
after vote answered by Ayes and Noes. What in
the world-what are we going to do to that
Legislature if  we put this in the Constitution and
force them to do this on every vote? I can see
nothing but chaos from this, and I become quite
concerned about this body causing the next body
to do something that we’re not doing ourselves. I
don’t think this is something we should just pass
over real lightly; I think wo  should give it some
deep thought and consideration. And we talk
about cost; I don’t know what it costs to run one of
those off, but if we took a roll call vote on
everything we did, we’d double our cost every day,
I can bet you, running it through that machine.
And we’re not even giving the Legislature a chance
to change this without bringing it back to the
people. I would surely want each of you to think
about what we’re doing here if you vote for this.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. President.
We  have  violated the very rule that we’re trying to
put on the Legislature in the last votes this
morning. Every one of them had been substantive;
every one of them have been  changes to the Con-
stitution and every  one we’ve  done--and violated
every one of them this morning that we’re asking
the Legislature can’t violate. And I think we should
realize the amount of roll calls that you’re going to
have on these divisions and, right now, unless
somebody asks for roll call, it won’t be got on this
question. I think that you better stop to think how
many roll calls we’d have taken this morning and
put in the journal and I just received this here. I
wonder how thick that will be.  And you’re  asking a
Legislature to do this from now on? I think you bet.
ter  do a lot of thinking around here.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman.
May I move an amendment?

CHAIRMAN GRAYBILL: Have you got it
in writing for us?

DELEGATE HARPER: No, but it will just
substitute a phrase for the first word when I get it
to you. It says “upon the request of any member”
and then go on. “any vote”. (Inaudible)--write  it
and bring it.

CHAIRMAN GRAYBILL: 110 you want to
prepare it for us please? Very well, the amendment
of Mr. Harper is to Section 11, subsection 2, amend
by the deletion of the first word, “On”, and
substituting therefor  the words, “upon the request
of any member”. So that the section reads, “Upon
the request of any member, any vote which
advances or changes the status or substance of a
bill, resolution or rule, the  vote of each member
must be recorded and entered on the journal.”

Mr. Harper.

DELEGATE HARPER: Mr. Chairman, I
think the l itt le amendment is self-explanatory and
I won’t comment on it.

CHAIRMAN GRAYBILL: Very well.  Is
there discussion‘?

Mr. Choate.

DELEGATE CHOATE: Would Mr. Har-
per yield to a question, please?

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Yes.

DELEGATE CHOATE: I just wonder
what purpose this would serve  since, under
present rules, a request for roll call by any member
if he gets five seconds, will automatically be
afforded to him.

DELEGATE HARPER: This particular
Section 11, Number 2, extends this matter to any
committee, including the  Committee on the Whole,
all readings of bills in the Legislature, and this is
not presently true as i understand it. This would
allow-my  amendment would allow-a committee
to pass by procedural matters and even where there
is complete agreement on the changing of words,
and so forth, as we have done here at times on the
floor, it would not make it necessary for the vote to
be recorded in the journal. But, if any person-for
example, in a minority--wanted to make sure that
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this change, which he thinks to be substantive or
enough to warrant it, then one member could ask
that this be done.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman. I
move a subst i tute  motion that  the sect ion be
deleted and the reason I do, the joint rules of the
House ofRepresentatives  for theStateofMontana
nt  the present time, provide a roll call shall be
taken on the request of two members. So it seems
to me we already have it in the joint rules which
are  probably-and I  don’t  think i t’s  necessary to
write this into the Consti tution.  The rules can
always take care of it.

CHAIRMAN GRAYBILL: Mr. Romney,
the Chair is in doubt.  Are you moving that we
delete subsection 2,  the whole section,  or only
delete Mr. Harper’s amendment?

DELEGATE ROMNEY: I’m moving to
delete the entire section, subsection 2.

CHAIRMAN GRAYBILL: Very well, your
substi tute motion to delete subsection 2 will  he
accepted by the Chair. The debate is now on Mr.
Romney’s motion to delete subsection 2.

Mrs.  Reich&.

DELEGATE REICHERT: Mr. Chairman.
Will Mr. Romney yield to a question?

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Certainly.

DELEGATE REICHERT: In your experi-
ence as a legislator-and I’d like to ask this
quest ion of  the other  legislators  present-have
they ever had recorded votes on second reading?
That was our primary interest in including this
section in our Legislative Article; the fact that the
citizen does not know how the legislator votes in
second reading.

DELEGATE ROMNEY: This is full  of
them.

CHAIRMAN GRAYBILL: Is there further
discussion?

Mr. Felt.

D E L E G A T E  F E L T :  M r .  C h a i r m a n .  I
think a somewhat more complete answer to the
question is  that  in the legislative bodies,  we

cannot have roll call during Committee of the
W h o l e ,  b u t  w e  h a v e  a v a i l a b l e  a  m o t i o n  t o
segregate as the committee comes out of Commit-
tee of the Whole, and that a roll call vote can he
obtained at that time on any question, if a member
requests it. so that the principle purpose of func-
tioning in Committee of the Whole is to permit
members to speak and do as they think is  r ight ,
without being forced to a roll call vote, and there’s
a  l o t  o f  i m p o r t a n c e  i n  t h a t ,  a s  w e l l  a s  t h e
importance of being able to give the public
knowledge so that legislators must  account for the
way they’ve acted in a legislat ive body.  And of
course,  I  think as Mr.  Romney and others have
indicated, that it is a very improper thing for the
Constitution to include anything as restrictive as
the proposal that came in the majority report here.
I think that I would immediately start looking for
at least twice as many lawyers in our firm as we
have now, because there’d be every opportunity to
find a statute unconstitutional. I know you can’t
avoid making some work for lawyers, hut I really
hate to see you cause us to double our workload
just by one little thing like this. And it’s, in my
opinion, vital  that we do have  something in the
Const i tut ion such as  is  in  our  present  Const i tu-
tion. And I would wish that someone might move
that we continue the present Constitutional rule,
which does require a roll call vote before final
passage of a b-ill, and that the names be mentioned
as well, which I imagine, is implied or might even
be inherent, in the proposal that’s before us as it
came from committee, although names of mem-
bers is not mentioned. And it could simply be that
the total Ayes and total Noes would be considered
as sufficient compliance with the language of the
committee proposal.  But I would very much dis-
like seeing that restrictive a proposal made. How
in the world you can require these roll call votes
and expect that there will be complete compliance
with it is beyond me. We’re giving away the power
to suspend rules in cases of emergency if this is
done and, while I would very much like to see the
public know how every legislator acts,  and I am
very much in favor of using roll call votes-many,
many times that were it may not have been used as
frequently as it should have been in the past and I
c e r t a i n l y  w a n t  i t  d o n e  i n  f i n a l  p a s s a g e  a n d
approval. But I certainly don’t like the committee
proposal and I’m not quite satisfied yet with the
proposal before us, because I think it leaves it too
much to the discretion of the Legislature. Thank
you.

CHAIRMAN GRAYBILL: Mr. Ha&w.
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Romney’s motion to delete  subsection 2. So many
as shall be in favor of Mr. Romney’s motion to
delete-Mrs. Keichert, I beg your pardon.

DELEGATE REICHERT: Mr. Chairman.
I would like to speak in opposition to Mr.
Romney’s amendment. I have the House Journal
here and since he mentioned the fact that many
second-(Inaudible),,.on  second reading many
bills do come up for a recorded vote, I checked. And
in checking 100 bills under second reading, I found
one that came up for a recorded vote. Thank you.

CHAIRMAN GRAYBILL: All right.
Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man. I rise, too, in opposition to Mr. Romney’s
motion. I do so because I think that we should
have a way to record our votes. I don’t feel,
however, if there was 100 preachers sitting around
me it would change my mind any. No disrespect to
the preachers but I don’t think that the will ofGod
has anything to do with this vote. I would just
prefer this post and my little mare here to
anything else that there is in this assembly, I’ll tell
you. (Laughter)

CHAIRMAN GRAYBILL: Are you on the
subject, Mr. Eskildsen? (Laughter)

D E L E G A T E  E S K I L D S E N :  Y e s ,  I ’ m
going to get on the subject in a minute. (Laughter)
but as I stated before, it was insinuated that I
might do better had I had a couple preachers
around me. I got one in back ofme  and one in front
of me. That ought to be sufficient, but I’m not in
favor of Mr. Romney’s motion to delete that
section. I think we need it. Well what I am con-
cerned with, is having it written in such a way that
we accomplish what we set out to do. In other
words, when we’re taking a vote on something of
importance, we can have  a roll call vote. When it’s
not important, let’s don’t force the Legislature to do
something that we’re not doing ourselves. And we
know why we’re not doing it; we’re not doing it
because  it would be too time consuming for one
thing; it would be disturbing for another thing; so,
let’s get the vote on important things-give the
opportunity for the important vote-and  forget all
the minor votes and not record them; they’re not
necessary. That’s my feeling.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Romney’s substitute motion to
delete subsection 2 in its entirety. So many as
shall be in favor of that motion say Aye.

D E L E G A T E S :  A y e

CHAIRMAN GRAYBILL: Opposed, No

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it and the motion fails. All right, we’re now debat-
ing Mr. Harper’s amendment which says that “on
request  of any member. any vote which advances
or changes  the status or substance of a bill,
resolution or rule, the vote of each member must be
recorded and entered  in the journal”.

Mr. Hanson.

DELEGATE ROD HANSON: Mr. Chair
man. I’d like to make a substitute motion.

CHAIRMAN GRAYBILL: Very  well.

DELEGATE ROD HANSON: I would like
to make a substitute motion to delete the section as
it is now written and insert therein in place of what
is there now this language: “All votes taken on
final action of a hill, either in committee or in
Committee of the Whole and on final passage,
must he recorded and entered on the journal.” Mr.
President.

CHAIRMAN GRAYBILL: Have you got
that in writing?

DELEGATE ROD HANSON: I do have.

CHAIRMAN GRAYBILL: Would you go
get that from Mr. Hanson, please? Can you give it
to us now, Bob-or Rod? Mr. Eskildsen, for what
purpose do you rise? Mr. Hanson has the floor.

DELEGATE ESKILDSEN: Excuse me.

DELEGATE ROD HANSON: Yes, Mr.
President. I finished writing it a little better so
you’d have it there. I think that this does the thing
that we’re trying to do here and gets away  from
having recorded votes on every little amendment
or change that’s made in a bill. It would give you a
recorded vote on the final vote that is taken in the
committee when it’s reported out to either the
House or the Senate, whatever it might happen to
be. It gives you a vote when it is acted upon finally
in the Committee of the Whole, and wouldn’t be
necessary to have votes on any amendments, but
on the final vote in Committee of the Whole. And
then, I don’t know whether the language is correct
on this, and on final passage, so that when it was
passed by the assembly and sent to the other
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DELEGATE AASHEIM: Mr. Chairman
and members of the assembly. I would leave “reso-
lution or rule” in there as long as-because a reso-
lution can be quite significant also. I would leave it
in there. I see no reason why you shouldn’t.

CHAIRMAN GRAYBILL :  Now Mr .
Champoux, do you wish to make that a substitute
motion?

DELEGATE CHAMPOUX: Yes, I would
like to make it a substitute motion that we strike,
“resolution oi- rule.”

CHAIRMAN GRAYBILL: All right, I’ve
done that on the paper Mr. Harper sent up so you
don’t need to send it up separately. The issue then
is on Mr. Champoux’s substitute motion to delete
“resolution or rule” from the language which
would have to be recorded on the request of any
member. Any further discussion? If not, all in
favor of Mr. Champoux’s proposed substitute
motion say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: All opposed,
NO.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
3 and it fails. We’re back on Mr. Harper’s motion
which is, “Upon the request of any member, any
vote which advances or changes the status or sub-
stance of a bill, resolution or rule, the vote of each
member must be recorded and entered on the
journal.”

Mrs. Eck.

DELEGATE ECK: I’d like a roll call vote.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man. I would oppose the amendment by Mr.
Harper because it would not require that any vote
be recorded, and I don’t think that was the intent of
his motion.

CHAIRMAN GRAYBILL: Is there other
discussion? We will have a roll call. I trust there
are five people that will second Mrs. Eck. (Seconds
rise) All right, that’s fine. The motion then is on
Mr. Harper’s

Mr. Eskildsen. Excuse me.

DELEGATE ESKILDSEN: I just wanted

you to state that again-what we was going to be
voting on for sure.

CHAIRMAN GRAYBILL: Right. Mr.
Harper’s amendment to the language in subsec-
tion 2 of Section 11. Now, it would read as follows:
“Upon the request of any member, any vote which
advances or changes the status or substance of a
bill, resolution or rule, the vote of each member
must be recorded and entered on the journal.”
We’ll open the voting machines.

Mr. Aasheim.

DELEGATE AASHEIM: I must arise to
oppose this amendment because it’s-any mem-
ber-that’s too liberal. You’re going to have to-
because anyone who wants to disrupt the proceed-
ings can just get up and say we want a recorded
vote. And I would say we should amend that to five
to make it more safe-any five members call for a
recorded vote-because surely, we need five
members if we’re going to make any substance to
it at all. Otherwise, we might as well delete the
amendment. I move that in place of “any”, we put
“five members”.

CHAIRMAN GRAYBILL: You’ll move a
substitute motion which is identical, except it
changes the word...

DELEGATE AASHEIM: “Any” to “five”.

C H A I R M A N  G R A Y B I L L :  “ A n y ”  t o
“five”. It would add the word “five”. The substi-
tute motion of Mr. Aasheim is that “Upon the
request of any five members, any vote which ad-
vances and changes,” and so forth.

Mr. Leuthold.

DELEGATE LEUTHOLD: Mr. President.
I think we’re losing sight of another thing on Mr.
Aasheim’s motion there, that five members could
still block a final vote and I think we do-we
probably all agree that all final votes should be
recorded. But in that case, I think maybe we
should add to the section Rod Hanson’s recom-
mendation here, that we do have a roll call vote on
all final action. Perhaps the two of them together
would make an acceptable section. I’m just
offering it as a suggestion here.

CHAIRMAN GRAYBILL: Very well. If
this motion prevails and we do have the language,
we can then decide whether to do that.

Mr. Heliker.
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DELEGATE HELIKER: Mr. Aasheim,
will you yield to a question?

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: I will,

DELEGATE HELIKER: Mr. Aasheim,
what would this amendment do to the recorded
vote in committees?

D E L E G A T E  A A S H E I M :  W e l l  I  d o n ’ t
believe, Mr. Heliker, we have any language here
that applies to committees, and I think we
probably should have had it.

DELEGATE HELIKER: My understand-
ing was that this did apply to all committees.

DELEGATE AASHEIM: Well, I didn’t
hear the comment, Mr. Chairman.

CHAIRMAN GRAYBILL: He said that
he understood it, Mr. Aasheim, to apply to
committees and I don’t think the language is
restricted so that it says, that any vote which ad-
vances or changes the status or substance of a
hill-so I presume it would apply to committees.
Isn’t that-1 think that was stated as the
committee intent when they put that language in
there.

DELEGATE HELIKER: Yes, I think that
was clearly stated.

DELEGATE AASHEIM: Well, Mr. Chair-
man, in that case I want to speak on the whole
motion then because I don’t believe that this
applies to a vote in the committee, and I think it
should apply to votes in the committee hecause
that’s where all the subterfuge takes place is in the
committee. And I don’t h&eve  this language
implies committee. It just says the “status of a
hill”, and I think we’re talking about status of a
hill-and I’m not an attorney-but I think the
court would rule that we’re talking about the
status of a hill in the assembly here, not in the
committee.

CHAIRMAN GRAYBILL: Mr. Champ-
““X.

DELEGATE CHAMPOUX: Would Mr.
Aasheim yield to a question, please?

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: I will.

D E L E G A T E  C H A M P O U X :  M r .  Aas-
heim, how many people are there in the typical
Legislative Committee, sir?

DELEGATE AASHEIM: Oh, I’d say 10 to
1 5 .

DELEGATE CHAMPOUX: And do you
think we can get 50 percent of them to accept this?

DELEGATE AASHEIM: I didn’t under-
stand the question.

DELEGATE CHAMPOUX: Is that the
intent then? You say 50 percent of the committee
then would have to accept it to get a roll call, is that
right?

DELEGATE AASHEIM: Well my, Mr.
Chairman, I don’t believe that this applies to
committee at all, and I think it should, but I don’t
believe this would apply t.o  the committee and I
don’t think-I’m talking about five on this floor
here when I’m talking about five. So, maybe I’m
misleading you.

CHAIRMAN GRAYBILL: Mr. Champ-
“UX.

DELEGATE CHAMPOUX: Well, it was
my understanding by his last statement, that he
thought that this did apply and, if it does, he’s
talking about 50 percent of the committee, and I
submit that would he rather tough to get.

CHAIRMAN GRAYBILL: Very well. Is
there further discussion?

All right, Mrs. Reich&.

DELEGATE REICHERT: Mr. Chairman.
I just want to say that we discussed this particu-
lar section, I believe, when our Chairman, Magnus
Aasheim, was away on other business and it was
our intent to include committee votes too.

CHAIRMAN GRAYBILL: Very well. Mr.
Arness.

DELEGATE ARNESS: Mr. Chairman. I
hate to disagree with my colleague from District
23, Mr. Harlow,  but speaking as one who has been
thwarted in this body a number of times. I would
hate to see the Convention continue in the
rulemaking business the way we’re going here.
I’m sure that the frustration which I have felt, and
which a number of us have experienced, would not
in any way he affected by a rule like this, except
possibly that it would hecompounded. It’sohvious
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CHAIRMAN GRAYBILL: Mr. Gysler,

DELEGATE GYSLER: Mr. Chairman.  In
view  of thr fact that there seems  to he considerable
question about what the wording ofthis  should he,
I mow  that  we pass considerat ion of  this  unti l
after lunch 01’  sometime so the people  can get  to-
gether and  figure out what they’d like to have in it
and not take up the time on the  Convention Iloor.  I
think we would do a lot hctter  in this manner.

CHAIRMAN GRAYBILL: I  don’t  think
your  motion is in order  as you’ve stated it. There’s
nc  such thing as a motion to pass.

DELEGATE GYSLEK: Okay. a motion to
tal,le’!

CHAIRMAN GRAYBILL: No. I suppose.
if I could help you, the thing you’d have  to do is
m o v e  t h a t  t h i s  m a t t e r  b e  pwstponrd  t o  a  cl:\>
certain,  that  to be today at  1  or 2 o’clock, OL’
something of that nature. You’d have to postpone
it to a time certain.

DELEGATE GYSLER: I so  move then to
this  af ternoon when we convene-1 o’clock, if
that’s the time.

CHAIRMAN GRAYBILL: All right. The
motion of’ Mr. Cysler  is to postpone this matter to 1
o’dock  today. All in favor say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMP,N  GRAYBILL: The Chair is in
doubt.  All in favor say Aye.
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DELEGATES: Aye.

CHAIRMAN GRAYBILL: All in favor
vote Aye and all opposed vote Nay. 60 delegates
having voted Aye and 20 delegates having voted
No, the motion passes. All right, 68 to 20. Will the
clerk please read subsection 3 of Section 11.

CLERK HANSON: “Subsection 3, Section
11: A bill shall become a law upon a majority vote
of the members present.” Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman.
Since we passed consideration of subsection 2, it
seems to mc that subsection 3 ties into it very
closely. So for that reason, I would move that we
pass consideration of subsection 3 until 1 o’clock
this afternoon.

C H A I R M A N  G R A Y B I L L :  T h e  m o t i o n
has been made that we pass consideration ofsub-
section 3 until 1 o’clock. All in favor say Aye.

D E L E G A T E S :  A y e

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and so ordered. Will the clerk please read subset-
tion 4‘~

CLERK HANSON: “Subsection 4: Each
bill, except general appropriation bills and bills
for the codification and general revision of laws,
shall contain only one subject. A law may be
challenged on the grounds of noncompliance with
this section within 1 year after its effective date
but not after that period.” Mr. Chairman, subsec-
tion 4.

C H A I R M A N  G R A Y B I L L :  M e m b e r s  o f
the committee, you have before you subsection 4.

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. I
move that when this committee does arise and
report, after having under consideration Section
11, subsection 4, that it recommend the same be
adopted. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nut.ting.

DELEGATE NUTTING: This subsection
is essentially the same material as contained in
Section 23 of our present Constitution. It provides

that each bill, except general appropriation bills,
bills for the codification and general revision of
laws, shall contain only one subject. The purpose
of the one subject matter is, ofcourse, to make sure
that you are-that everyone is aware of what an
appropriation bill is for and not have riders at-
tached and things like that that would completely
change the aspect of the entire bill. If an
appropriation bill starts through as one subject,
then it remains as one subject, and there’s no way
that additional material can be slipped in and into
a large appropriation bill and change it. Now, we
did investigate the-in Section 23, it also contains
a title-a matter that the title must contain all the
changes. That is now x Legislative rule and we feel
that it would want to remain as a Legislative rule.
In looking over court cases, we found that in most
instances where bills were contested in court, it
was because of the title provision. Therefore, we
felt that this would be taken care of by Legislative
rule and it would not bc necessary to place it in the
Constitution. So, we did remove that portion of it.
In addition, we added the last sentence which says
that a law may be challenged on the grounds of
noncompliance with this section within 1 year
after its effective date but not after that period. In
other words, we figured that a law should not be
contested after it has been on the books; it should
not be contested on the fact that it contained more
than one subject. If everyone had n year to look it
over, that should be ample time and after that
time, it should not be contested on that particular
provision. I think this is a good measure and
should be adopted. Thank you.

CHAIRMAN GRAYBILL: Mr. Aronow.

C L E R K  H A N S O N :  “ M r .  C h a i r m a n .  I
move t,o amend Section 11, subsection-

C H A I R M A N  G R A Y B I L L :  J u s t  a mo.
mat.  Okay. Go ahead.

CLERK HANSON: -4, page 211,  line 11
of the Legislative Committee Proposal by
changing the ‘period’ after the word, ‘sub-
ject’-changing  the ‘period’ to a ‘comma’ and
insert after the comma, the words, ‘which
shall be clearly expressed in its title semi-
colon, but if any subject shall be embraced in
any act which shall not be expressed in the
title comma, such act shall be void only as to
so much thereof as shall not be so expressed.’
Signed, Aronow.”
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CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: M r .  C h a i r m a n .
This is the  t;m~:un~~~  out of the existinfi  article of
the  pwwnt  Constitution and I may quote  from  the
Supreme Court of Montana which will give my
reasons  much better,  perhaps, than in my own
uwds.  And 1 quote  now  from  some decision: “the
puqxme  of requiring sinplfnfss  of  subject  is  to
pwvmt  the  prartiw,  which is common in all legis-
lative bodies where  110  such restriction existed, of
rmhracin~  in the same  bill ,  incongruous matters
h;lving  nc  relation to each other or to the subject
spcd’kd  in the title  by which measures were often
aduptrvl  without at tracting attrntion.”  Then,  thti
Supreme Court also said,  “The purposes of this
s e c t i o n  a r e  Lo  wst,rict  t h e  Ie~islaturc  t o  the
cna(~tmc~nt of laws, the objects ofwhich  legislators
and thr  public as  well may be advised ofto  therm1
that  any who are interested,  whether as  repre-
scntntivw  or those represented, may bc intelli-
gently watchful of’ the course of the pending bill.
The limitation is likewisedesirin~  toprevent legis-
htors  and  the  pwplc  from  b&ng  mislead by f&r
or deceptive t i t les,  and a guard  against fraud in
legislation  hy way of incorporation into a law
pwvisions  conrerning  which neither legislators
nor  the  public have  any intimation through the
title r<aad  01’  published.” And Mr. Chairman, I
submit to this body that most of us have wnt,chrd
lc~islation  going through the Lepislature  depend
upon thrh  ncwspnpers.  Now, I don’t know what the
practice is in the Billings Gazette or the Miles City
Star  or the Missoula paper, but I knowin  the Great
Falls  Tribune, which I rely upon for my informa-
tion and a good  many of us alonfi  th?  Hi-Line and
in Great Falls  also,  that  the only way that  you
know what is pending in the Lcgislatureis  thatthe
nwqapcr  runs  in very fine print thr titles to the
hilts. And if there’s no provision in this Constitu~
tion  that c~wy  subject matter that’s contained in ix
bill is expressed in that title  and the title is the  only
thing we have  to  alert  us, there can be terrific
fraud  and deception,  as  I  read  to you from the
decisions of our Montana Supreme Court. And as
laudnble  a s  the  purpose of’  the people who are
sponsoring the deletion  of the title from the Con-
stitution may be, it is not always  good  bills that
get killed either. It’s much like the provision that
WE have that everyone is presumed to he innocent
unt i l  proven gui l ty  beyond a reasonable doubt .
True umugh,  there’s a l’ew  guilty people get turned
loose but it’s far better to turn loose lOor lOOguilty
people  than to  convict  and sentence to  the

penitentiary one innocent  person.  And likewise,
with this provision,  the only thing  that  we,  the
public, have  to alert us as to what is going  un  in thr
Le&lature,  is the  title of the bills that are intro-
duced, and we must keep the purity of the titles.
The system has worked.  Sure,  once in a whilr,.
there  is a roof  and a bill is held unconstitutional
because the t i t le  is  defective,  but  this  provision
pu~vides  t h a t  o n l y  those  t h i n g s  t h a t  are  n o t
expressed in the title aw held invalid, and those
that are in the title are perfectly valid. The Legis-
tatule  has a staf’f  of young lawyers to help  them:
they have the Legislative Council; they have  some
experts  on drafting  bills and I submit, that this is
not a onerous  requirement but it is a provision that
keeps  the moral tone. keeps  honesty in Irfiislation.
It kwps  somwne  Iian s l i p p i n g  i n  a p r o v i s i o n
which is hidden,  and that I know from my exprri-
ence  in the Le&lature,  the  first thing you do is
read the t i t le to a bill  to see whether there’s
anything  of interest,,  a n y t h i n g  clan~erous  i n  i t .
and then you may ylnnce  t,hrwgh  thebody.  Hut. if
it’s somcthiny  that SCC~S a II  right from  the  title,
you  probably don’t devote  the time to the  body of
the bill that you might on some  other bill which is
of’ gwater  intcrwt.  And I offer  this amrndmrnt.

CHAIRMAN GRAYBILL: Mr. 1)avis.

DELEGATE DAVIS:  M Y .  P r e s i d e n t ,  a
point  o1’  clarii’i~~~tion-does  this amendment nom.
include the last line in the majority proposal‘?

CHAIRMAN GRAYBILL: Yrs.  it dws.

DELEGATE DAVIS:  ‘I’h;ink  you.

CHAIRMAN GRAYBILL: I’ll read the
amendment  again. The amendment would add
after  the f irs t  sentence of  subsect ion 4,  the
following clause as part of the sentence, “which
shall be clearly expessed  in i ts t i t le.” In other
words, “contain at least one subject which shall be
clearly expressed in its title. Rut if any subject to
be embraced shall be embraced in any act which is
not  expressed in the title, such act shall be void
only  as  to  so much thereof  as  shal l  not  be so
exprrssed.”

DELEGATE DAVIS:  M r .  P r e s i d e n t .
would Mr. Aronow yield to a question?

DELEGATE ARONOW: ( I n a u d i b l e ) . . .
yield.

DELEGATE DAVIS: Then, as I  under-
stand the President’s reading of this amendment,



the sentence,  “A law may be challenged on the
grounds of noncompliance with this section with-
in 1 year from its effective date but not after that
period”. you intended to delete that?

DELEGATE ARONOW: Not in this
amendment. I have anot,her  amendment, if this
one  passes ,  which I’ll  offer  to  dele te  that  las t
sentence.

DELEGATE DAVIS: Thank you.

CHAIRMAN GRAYRILL: Mr. Roedcr.

DELEGATE ROEDER: Mr. Chairman.
Al’ter hearing I)clcgate  Aronow’s magniloquent
a d d r e s s  o n  t h i s  p r o v i s i o n ,  I  r i s e  w i t h  SOITIE
trepidation,  but on this particular issue. I  feel
constrained to speak. We’ve heard Saturday and
today some predict ions about  what’s  going to
happen to the law off&  business ifsuch  and such
happens. Well, here there is DO  if’; there’s history.
This particular section, and what we’re trying to
do here now,  is recreate Section 23, Article V, as it
currently exists in the Constitution. The original
purpose, I admit, is wry  nr)blt~-to  prevent riders.
to  prevent omnibus bil ls ,  and so forth-but in
artual  practice,  this section has become very
pernicious. What you’re  dralinp  with is a monster.
a hydra.  This part icular section of the Consti tu-
t i o n  i s  t h e  m o s t  a d j u d i c a t e d  s e c t i o n  o f  t h e
C o n s t i t u t i o n  h u t  t o  w h a t  p u r p o s e ?  A r e  t h e
purposes genera lly noble?  I suspect they are not.
Now, whether a title clearly expresses a subject or
whether one  or more  subjects  is contained in a bill,
is  n quest ion over which reasonable me” will
differ .  I  think to argue these things,  to have
legislation destroyed on the grounds that the title
is not clear, or the bill contains  more than one
subject, is pettifoggery (11’ the worst sort. It is not
like me” differing over  what  due process  means.
That’s important; that’s vital. Our notions of due
process evolve,  they grow, they change  as  our
consciousness  a s  a community changes. But I
submit, if you retain this section, you’re going to
retain i t  as the most adjudicat,ed  sect ion of  the
Constitution in the future. At any  time you don’t
like something the Legislature has done, you have
this opening; you can always find someone  who’ll
a r g u e  t h a t  t h e  b i l l  t i t l e  w a s n ’ t  c l e a r  or  i t
contained more  than one subject .  And I  know
that  this  is  very diffiudt  having worked in a”
office where drafting was done on legis la t ion;  I
know that  the drafters were so beset  by this
monster in this section that they  wwe  sometimes
inclined to make the title identical to the hody of
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thv  bill. Thank  you, Mr. Chairman.

CHAIRMAN GRAYHILL: Mr. McNeil.

CHAIRMAN GRAYBILL: Mr. Karn;wd.

DELEGATE BARNARD: Mr. l’residcwt.  I
rise  in support oi’I)elrqtr Aronow’s  motion and I
rise  in support ol’it  from  the pointol’the  legislator.
‘I’hry  have numerous bills in this Legislature and
no member of the Legislature has time to read all of
them. He does takeaglanccatthrtitleol’thehillto
we what it contains. Ifyou  have a title that doesn’t
wflect  the  body  (IL’ the  b i l l ,  many  Ir!gislators  a r e
misl~xl  lwcnuse  they simply don’t have  the time to
go  ovw  all of thr bills.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER:  Mr. C h a i r m a n .
would My.  McNeil yield to a question?

CHAIRMAN GRAYBILL: Mr. McNeil?

DELEGATE MCNEIL:  1 yield.

DELEGATE FOSTER:  M r .  Mc:Neil,  do
you  no t  feel  that  the Legislature is  capable of
detwmining  how  the tit le shall bc written?

DELEGATE MCNEIL: I’m confident they
a r e  quite  c a p a b l e  of’ t h a t  w h e n  t h e y  have  a
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directive in the Constitution that requires them to
do so.

DELEGATE FOSTER: Will Mr. McNeil
yield to another question’?

CHAIRMAN GRAYBILL: Mr. McNeil?

DELEGATE MCNEIL: I yield.

DELEGATE FOSTER: Is it your opinion,
then, that the Legislature would not, in fact,
require that the title include the subject of the bill
clearly so that the people would know what the bill
was about?

DELEGATE MCNEIL: Mr. Chairman. In
response to that question, i f  the Constitution re-
quires the Legislature to state a title for a  bill which
clearly reflects the contents, then there is no doubt
that they will do so.

DELEGATE FOSTER: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER: Well I fail to see
the need for directing the Legislature to do this. It
seems to me that in the process of the response to
the people that they represent, and in response to
their charge of following the legislative process,
that they should, in fact, writs titlesin  bills in such
a form that they’re easily understood, easily
codified and all the arguments that have been
given; but I fail to see the  need for declaring bills
unconstitutional simply because the title was
written wrong. It’s beyond my comprehension
that a bil l  should be unconstitutional just because
the title is wrong. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. President. I
rise in support of Mr. Aronow’s  motion. A good
deal has been written into this that I personally
don’t support, and I’m speaking of rules for the
Legislature and open meetings and things like
that, because I think the public has a right to en-
force that upon the Legislature themselves by
their vote. However, this is something which I
think should absolutely be in. Two of the largest
corporations--and I’m sure most of these mem-
bers already know this--maintain large staffs
over here, part of whose staffs’ duties are
particularly assigned to read bills as they

express it, just to catch sleepers that they
miss-that are in the bills that they missed
because they’re not in the titles. It’s a very
serious defect in the system WC  have when large
corporations and other lobbyists have to maintain
a staff over here to go  over the bill to make sure
that a so-called sleeper isn’t going through. Now,
part of the usual legislative process is on first
reading-if my memory serves me correct--on
first reading, the bill is read by title only and I’m
sure these legislators get just as large a volume of
literature, of bills to read as we have, and there’s
just no possibility that any Legislature can keep
up with the content of every bill in every
committee over here. And they have to rely upon
the titles the same as we interested observers rely
upon the newspapers for the titles and pick up only
the bills that look interesting to us. The sense of
the previous constitutional amendment was  that
if someone did put something through that wasn’t
in the title, then the aggrieved party can go to the
courts and have the bill stricken. Now, Mr.
Foster’s raised the point, well “Couldn’t the
Legislative rule provide that it should beexpressed
in the title?” Of course they can but if there’s a
violation, there is no enforcement. The court has
no jurisdiction then to rule the bill unconstitu-
tional. The bill has gone through in violation of
the committee rules or of the Legislative rules but it
is now a law and no one can attack it upon that
grounds. But if it’s a violation of the Constitu-
tion-and I appreciate Mr. Roeder having worked
within that system-he says, “Well, it makes it
hard to draft a bill; we have to be extra careful.”
Well, that’s the idea; be extra careful so these
sleepers don’t get by and are  used-in other words,
legislation’s going through that nobody has
knowledge of;  nobody has a right to come in and
very often, important things are changed when
the legislators who can’t spend the time to read all
of the bills are relying upon the title. The fact that
so consistently, these matters have been brought to
the attention of the courts and as Mr. Roeder says,
in a large measure the courts have had to declare
certain measures unconstitutional, shows just
how important this safeguard is. To follow Mr.
Roeder’s sense,  we will throw out the consititu-
tional safeguard because it has worked so well.
And the general idea is to see that the public is
informed, and that’s what the idea is for
expressing the  contents of the law within the tit le.
I submit that Mr. Aronow  is perfectly correct.This
is a safeguard you shouldn’t throw out the window
just because it is inconvenient to someone not to
express all the thoughts within the title.
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CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: Yes, I speak in
opposition to Mr. Aronow’s motion on the basis
that this really is a lawyers’ relief bill-one of
those that we’ve been talking about for the last few
days. If you will look at the decisions that have
been rendered on this in the Montana Supreme
Court, the court once stated that the question of
sufficiency of the title of various acts of the
Legislature has been before this court many times.
Each case has been decided on its own particular
set of facts. This must, of necessity, be the case. No
single rule can be laid down which will control all
cases where this attack is made. If you will check
the different Supreme Court decisions, you will
find blatant errors in titles that have been upheld
in the Supreme Court. You’ll find very minor ones
that have been declared unconstitutional by the
Supreme Court. For example, last year in 1971, the
court found an act entitled “Dredge Mining
Regulation and Land Preservation Act” uncon-
stitutional because the body of the act discussed
sluice washing plants which the court ruled were
distinct from dredge mining. You have the court
going into very, very nuances of what these bills
actually encompass. There’s several bills just in
the last couple of years that have been declared un-
consititiltional  on these very, very medium points.
I would submit that since we have given the legis-
lative session 90 days each year, that they can
start taking the time to read these bills and, if not,
they can make their own rule concerning the title.
It has been found in a study of the bills declared
unconstitutional in Montana on the title provi-
sion, that most of these cases are filed at 5 years
after the enactment of these bills because someone
aggrieved by this bill went back and found this
little loophole. I submit to you that this is the
Supreme Court determining the validity of legisla-
tion in Montana and it has not worked; and if it has
worked, I’d like to know who it has worked to the
benefit of; certainly not the people in all instances.

CHAIRMAN GRAYBILL: Mr. Burkhardt.

DELEGATE BURKHARDT: (Inaudible)
. ..I wonder if Mr. Roeder would yield to a question.

CHAIRMAN GRAYBILL: Mr. Roeder.

DELEGATE ROEDER: Yes sir, I yield.

DELEGATE BURKHARDT: Mr. Chair-

man, I would like to ask Mr. Roeder if this subsec-
tion as written were simply amended with this set
of words, “which shall be clearly expressed in its
title” period, and then continue the sentence with,
“a law may be challenged on the grounds of
noncompliance”, and so forth, whether this would
accomplish what Mr. Aronow is concerned about
and still leave some limits on the number of years
that go by before these things are challenged or
does that still make a kind of keg of worms to be
dealing with there?

DELEGATE ROEDER: Well, Delegate
Burkhardt, you’re asking me about whether some-
thing would satisfy Delegate Aronow.

DELEGATE BURKHARDT: You teach a
course; I thought maybe you had some back-
ground in this.

DELEGATE ROEDER: I don’t know
what you’re after. If you’re asking my own feeling,
no, I would like to see the whole section deleted. I
think as it has come from committee,it  attacks one
head of the hydra, leaving plenty of room for the
other one to grow and assume the dimensions that
the one that they’re slaying has assumed.

DELEGATE BURKHARDT: Well, Mr.
Chairman, could I ask another question of Mr.
Roeder?

CHAIRMAN GRAYBILL: Yes, you may.

DELEGATE BURKHARDT: Is it your
feeling then that if a bill contains one subject, the
titles will take care of themselves?

DELEGATE ROEDER: Again, Mr. Burk-
hardt, I’m not sure I understand the question. I
recognize that there are real problems here. I think
that we should have single subjects and the title
should reflect those subjects. My point, I think is
this: the Supreme Court of Montanais not the only
agency or the only group of people passing
judgment on the singleness of subject or clarity of
title. I think we go through a lot of hocus-pocus
with this thing, that these people when they put
their robes on in their chambers, acquire some
kind of mystical power, some kind of judicial
transubstantiation power (Laughter) that gives
them the exclusive knowledge and wherewithal to
determine the singleness of the subject and the
clarity of the title. And I submit that their
judgment is no better than the Legislature’s.
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DELEGATE BURKHARDT: All right,
Mr. Chairman, I know that when a professor gets
on his feet, 50 minutes is the standard time
(Laughter) but, you know, as a person-

CHAIRMAN GRAYBILL: You have the
floor, Pastor Burkhardt.

DELEGATE BURKHARDT: Fine.
(Laughter) A pastor normally gets 20 to 25
minutes. Let me say that there is a bit of scripture
that says, “Beware of those who go about in long
robes”, and I wear a robe myself once in a while. It
seems to me that if our intent is to deal fairly and
not simply hide the truth in rhetoric, that a
provision which calls for a bill to contain one
subject probably is going to be helpful. If we’re
hung up with a monster, and I believe Dick
Roeder; I think he’s probably got a point there. I
would speak in opposition to the amendment
simply because common sensesays that a bill that
has one subject can be understood. Thank you.

CHAIRMAN GRAYBILL: Mr. Harbaugh.

DELEGATE HARBAUGH: During the
course of this long debate, I’ve had a chance to
peruse this document on new state constitutions
and, among other things, I’ve found that with I
think one exception, every constitution contained
in this book includes an article very similar to the
one that is being opposed by Mr. Aronow, and I
personally feel that this is a very much needed
type of amendment to our section here, and I
would support Mr. Aronow’s proposal. And as the
debate goes on, maybe I can finish the rest of this
book. (Laughter)

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. President. I
think there’s another aspect of Mr. Aronow’s
amendment that should be given some considera-
tion, and that’s the portion of it that says that “if
the subject shall not be embraced in any act which
shall not be expressed in the title, such an act shall
be void only as to so much thereof as shall not be so
expressed.” That really is a savings clause to save
the good legislation in the subject set forth in the
title. Now, in the majority proposal, it says it shall
contain only one subject. As far as litigation is
concerned, there is no limitation on the amount of
litigation that can take place if an additional
subject is contained in the law whether it is
expressed in the title or not. So, there’s a lot of
merit in the savings portion. If it should contain

more than one subject inadvertently, or be so
construed, the principle subject will not be
declared void. And in all those Supreme Court
decisions that you refer to, you have to remember
that that also is the peoples’ court. It is people,
citizens, that are going there; it’s not the lawyers
going there for a relief although we are used to
being maligned on that question. But when Mrs.
Robinson or one of the others of you come to a
lawyer with a grievance, just like your right to vote
or anything else, you’re going-that’s your court;
it’s the peoples’ court; it’s not the lawyers’ court.
Thank you.

CHAIRMAN GRAYBILL: Mr. McDon-
ough.

DELEGATE McDONOUGH:  Mr. Presi-
dent. I rise to resist Mr. Aronow’s amendment or
substitute motion or whatever it is. Really, I think
the wording of this amendment actually makes
the Supreme Court the third body of the Legisla-
ture or, in lieu thereof, the Governor of the State of
Montana because of the wording clearly stated,
and so forth. The Supreme Court can use this
section, and has in the past, to thwart the will of
the Legislature in passing legislation for the good
of Montana. The Legislature is the body that’s
elected by the people of the state and any
restriction on their right to pass legislation should
be removed; and especially if the Supreme Court in
the future happens to be appointed. They should
not have such appellatejurisdiction or jurisdiction
to declare a law unconstitutional’on  that vague
language. Thank you.

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHERT: Mr. Chairman.
I’d like to speak in opposition to Mr. Aronow’s
amendment. Surely we don’t have to tell the Legis-
lature that they should establish a rule whereby
all bills must have titles. I’m certain that that will
be taken care of by the Legislature and I feel that
it’s the single subject portion of this section that
prevents riders and sleepers, not the titles. I have
the Revised Codes of Montana 1947, and in it, the
single, most annotated item is this business with
the titles. I feel that when experts like Mr. Freud
writes in his book on standards of American
legislation something to the effect that “if
interests are prejudiced by precipited [sic] haste,
surprise or log-rolling, a reasonable chance should
be given them to attack the law.” I agree that
when it’s based on constitutionality, we have a
right to challenge. After that chance has been
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given and no one has availed himself of it, the
violated constitutional provision becomes merely
a technical loophole of escape from the law; and
the Constitution, when it has this t it le provision,
makes it possible not to protect legitimate
interests, but to defeat the legislative will. And I
further contend that Mr. Sutherland in his three
volume work on statutory construction advises
states to get rid of the title provision in their
Const i tut ion.

CHAIRMAN GRAYBILL: Mr. Skari.

DELEGATE SKARI: Mr. President. I’d
like to point out that our federal Constitution has
no such provision. By the way, I rise in opposition
to the amendment. I  think Mrs. Robinson made a
good point when she said that we would give the
Legislature time to read the entire bill in the
future, not just the title; I think it goes without say
ing they should read the entire bill. Wedon’t  follow
any such rule here. I ’m sure we read everything
through here. I think this provision-we had
studied this quite a little in the Legislative
Committee-I think we were quite agreed that this
provision is simply used as a loophole to
invalidate good legislation.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. President.
I’m very concerned with the-to thank the
delegates that are taking away the lawyers’ relief
act. I ’ve been practicing law I think 22 years, and
I’ve had only one case involving the constitution-
ality of a title. But, (Inaudible)...when  they takeit,
they also give it. Has this body ever stopped to sit
down and consider that if any provision in the
Constitution is violated by a legislative act, the
Supreme Court has this power that they want to
take away. We start talking about 5 days’ notice
on hearings, but say theSupremeCourt  finds the5-
day notice wasn’t given on this hearing and this-
these rules you want to write in. Then that law is
unconstitutional for your information, and if
you’re going to put in that there has to be a public
hearing, i f  the Supreme Court looks over what the
Legislature has done and it has found that there is
no public hearing, then that law can be declared
unconstitutional 1 year, 10 years, 20 years, 50
years later. When you come to getting a recorded
vote in a committee, a recorded vote on each
motion that moves it along, that’s a violation of
the Constitution and then go back 100 years and
declare that law unconstitutional. Now, because
you have one law, the appropriation-the title bill

which many times has come up, in which legisla-
tion has gone through that wasn’t expressed in the
title, that’s the lawyers’ relief bill. And now you’re
going to pass-put things in the Constitution that
the courts will be finding things unconstitutional
for the next 100 years on the most fl imsy kind of
pretexts, and you’re telling us you’re going to take
out the lawyers’ relief bill. You better get down and
start looking at this stuff with some sense. You’re
putting in all of this stuff about recorded votes, 5
days’ notice, public hearings, any one of which can
be used as a gimmick to declare a law unconstitu-
tional, and then you tell  US  we’ve got to throw out
this lawyer’s relief bill. Everything’s got to be
present in the act. This is something that lawyers
use to put it over all the time. Well, I’ll tell you,
you’re putting things in here that lawyers will get
rich on for the next 100 years if YOU just keep on
going the way you’re going. (Applause)

CHAIRMAN GRAYBILL: Mr. Campbell.

DELEGATE CAMPBELL: If I may, Mr.
Chairman, with a l itt le less emotion, approach the
issue that’s before us in the Convention. Although
many of the things that Delegate Holland has
said, I’d agree with, I’m not sure which way you
approach the amendment. I feel that certainly
there are things we want to avoid putting in the
Constitution that will be a loophole, a basis for
eliminating good legislation. I  think that many of
the objections raised are valid. I don’t believe that
this amendment should be in the Constitution. I
think that the provision that one title would be
covered certainly is enough protection, and I think
the Legislature-one subject--will in the future
take the time to go over this. I’m certainly not
threatened as a lawyer or as someone who does
read the newspaper accounts of what the
Legislature is considering. Certainly, because
corporations can hire people to sit here and look
for loopholes that might be coming through,
certainly is no real incentive, I think, to consider
putting this in. I would say that we didn’t put a 5.
day notice in because we felt that this would be an
undue restriction later for someone to say there
was only 4% days’ notice given and then, at a later
date, this should be unconstitutional. I would
agree that this would be no threat to the lawyers to
leave this out, and I certainly believe it has no
place, and I would appose the amendment. Thank
Y O U .

CHAIRMAN GRAYBILL: Mr. Heliker.
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Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Harbauyh . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hollnnd................................Ay  e
Jacobsen............................Absen  t
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . :.Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Av  R
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf...............................Ay  e
Lorello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin.................................Ay  e
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble..................................Ay  e
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rebal..................................Ay  e
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson ............................. Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nav
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Side&s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks..............................Absen  t
S p e w . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden................................Ay  e
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e

Woodmansey  .~ Excused

CLERK HANSON: Mr. Chairman, 52
delegates voting Aye, 37 voting No.

CHAIRMAN GRAYBILL: 52  delegates
having voted Aye, this amendment passes. We’re
now considering subsection 4 as amended.

CLERK HANSON: “Mr. Chairman. I
move to amcncl-”

CHAIRMAN GRAYBILL: This is another
amendment by Mr. Aronow. Go ahead.

CLERK HANSON: “-Section 11, subsec-
tion 4, page 23, line 11 of the Legislative
Committee Proposal by striking and deleting the
last sentence commencing with the words ‘a law
may be’, through lines 12, 13 and 14”. Signed,
ArolloXJ.”

CHAIRMAN GRAYBILL: The purpose of
the amendment proposed by Mr. Aronow is to
strike the last sentence of proposed subsection 4
as amended. In other words, it would strike the
language, “a law may be challenged on the
grounds of noncompliaticc  with this section
within 1 year after  its effective date but nut after
that period.” Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman.
The reason for offering this amendment is that
the--well, as an example-this last Legislature
that met, I guess in three sessions, WC didn’t get at
the pocket parts or the codes from the Legislature
until, I believe, it was in September. And that
Legislature met in early January and no lawyer,
no person, had the work of that Legislature on their
desk until sometime in September. Well, how does
one know whether an act of theLegislature  affects
their rights? It may not only-it isn’t only corporn-
tions  and big interes@,  but it’s a lot ofthe common
people too that have some problem insofar as
acts of the Legislature are concerned. It may be a
right to a small homeowner; it may be a right to
the wage earner; it may be a right to the disadvan-
tage of the minority groups and they don’t have a
staff. They’re unable to determine until the need
arises. Now, our court has held that periodically
when the laws of the State ofMontana  are codified,
that any defects in title or other defects in the
passage of the bill through the Legislature are
cured so that you have a bill in statute of
limitations anyway. And the codification of the
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law takes place  periodically ahout  every  ~)ycars  or
so, as a legislative act that codifies Ihe  statutes of
Montana  a”d that ’s  the  end  of the  time within
which you can bring any l i t igation, or a” ag-
grieved party can appeal to the courts for relief. I
submit that the period of 1 year, with annual ses-
sions of 90 days or longer, is not ample time to the
average ma” or woman to make application for
relief from a” unfair or a” unjust act of the Legis-
lature.  Thank you.

C H A I R M A N  G R A Y B I L L :  M r .  H a b e d a n k .

D E L E G A T E  HABEDANK:  M r .  C h a i r -
man. 1 rise  in ~lpposition  to Mr. Aronow’s  present
amendment.  I  had first  called to your attention
that the 1 year starts after the effective date, and
usually the  cffcctivc  date on most of these laws is
July 1. If it’s effective  prior to that, you have notice
of the prior effective date. 1 would never have
considered vot ing for the f irst  amendment had 1
been of the  opinion that the last sentence would
have heen  eliminated. 1 think this answers the
questions which were raised from the floor about
objections being  made 100 years or 10 years after.
If you’re  going to object about the fact that it was
not in the  title  where you have said it shall have
one  subject, it shall be in the title, then 1 think 1
year is a good time to do it. Ifyou  don’t do it in that
time, I  think the Supreme Court should not be
required  to consider the  matter further. I consider
this  last  sentence our protect ive clause for  the
atrocities that Dick  Koeder  would contend would
occur by reason of having to put the subject into
the title.

C H A I R M A N  G R A Y B I L L :  M r .  B r a z i e r .

D E L E G A T E  B R A Z I E R :  W o u l d  thr! d e l e -
gate, Mr. Loendorf, yield to a question?

C H A I R M A N  G R A Y B I L L :  M r .  Locndorf,
would you yield?

D E L E G A T E  L O E N D O R F :  I  y i e l d ,  M r .
Chairman.

D E L E G A T E  B R A Z I E R :  M r .  Lorndorf,
did your committee, in deliberating upon this
proposal, consider whether the Legislature would
have authority to enact a statute of limitations on
the subject matter? And if so, would you please tell
us your impressions of their deliberations?

D E L E G A T E  L O E N D O R F :  O u r  c o m m i t -
tee did not deliberate on that, Mr. Brazier.

D E L E G A T E  B R A Z I E R :  M r .  C h a i r m a n .

C H A I R M A N  G R A Y B I L L :  M r .  B r a z i e r .

D E L E G A T E  B R A Z I E R :  W o u l d  t h e  d e l e -
gate, Mr.  Loendorf,  yield to another question?

C H A I R M A N  G R A Y B I L L :  M r .  L o e n d o r f .

D E L E G A T E  L O E N D O R F :  Y e s ,  1 ’ 1 1  y i e l d .

D E L E G A T E  B R A Z I E R :  M r .  L o e n d o r f ,
did your committee, in considering the merits of
this proposal.  consider what  impact this provision
would have upon the right of a citizen to raise the
constitutional issues as a defense at a later time in
an enforcement action brought by a” agency of the
govwnment?  AmI  if so, would you tell  us your
impressions of the committee delilxsxtions’!

D E L E G A T E  L O E N D O R F :  R i g h t .  1  t h i n k
o u r  rommittec  f e l t  t h i s  w a y .  W e  e n a c t  t h i s
provision: WC provided a statute of limitations, 1
think, for the  exact reasons Mr. Ilabedank  has
stated, that after a law is published for a definite
pr,riod  of time, certainly nobody should be able  to
say aftcw the  law has been in effect for a certain
period of time, no one should be able to say, “Well,
we’re unaware of it.” Chances are they are aware of
it and the odds are that they are.  And we felt that
this was really a compromise, I think, adding this
last  sentence  between  those  who wanted  to dflrtr
the section entirely, and those who felt it should be
retained. And we felt by adding the last sentence,
WV  mlly got away from the problem created by
this section of having suits  challenged-or laws
challenged years later when \h’e  felt the party had
very  reasonable notice that they were in effect.

C H A I R M A N  G R A Y B I L L :  M r .  B r a z i e r .

D E L E G A T E  B R A Z I E R :  W o u l d  t h e  d e l e -
gate, Mr. Loendorf, yield to another question?

C H A I R M A N  G R A Y B I L L :  M r .  L o e n d o r f .

DELEGATE LOENDORF:  I  y i e ld .

D E L E G A T E  B R A Z I E R :  M r .  I,oendorf,
then do I  understand correct ly,  that  i t  is  the
intention and thrust of the proposed provision to
foreclose  any  defenses  based  upon the  cons t i tu-
tional merits of any statute?

D E L E G A T E  L O E N D O R F :  N o .

D E L E G A T E  B R A Z I E R :  C o n s t i t u t i o n a l
merits of any statute.
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D E L E G A T E  L O E N D O R F :  C o u l d  y o u
explain?

D E L E G A T E  B R A Z I E R :  W e l l ,  constitu-
tiunal proredural  defects in the enactment ol’thts
statutc%s.

DELEGATE LOENDORF: Yes, it is after
a yrm  period.

DELEGATE BRAZIER: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Braziw.

DELEGATE BRAZIER: In view of Mr.
I.oendorf~s responses, I rise in support of Mr.
Arunow’s  proposed wnendment  on the grounds
and for the reasons, among others, that it’s been
my experience that as a matter of f&t,  the great
number of the citizens of Montana are not, in fact,
aware of the contents of legislative enactments
and that most of them mak?  a horrifying
disrovery  some many years down thr road whrn
“big brother” moves in. And I personally feel that
the right uf a citizen  to any defense  should not be
l’oreclosrd because of any ignorance,  either by
virtue of inaction or diversion or distraction.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Arbanas.

DELEGATE ARBANAS: Mr. President. I
find words being used here in a way that I find
hard to understand or clear up and maybe
someone can help me. It seems to me that when it’s
a matter on title of a bill or on words, there’s a
limitation. It also seems to me at the same time,
when it’s a question of unjustice or injustice or
constitutional defects, that could happen anytime.
And for those that put this together, I think they
muddy our thinking. I get the impression that it’s
on poor title or on words that the l-year limitation
comes. I submit that’s a good idea. As a matter of
constitutional defects or injustice, that’s anytime;
that’s what the courts are for.

CHAIRMAN GRAYBILL: Very well. The
issue before you is on Mr. Aronow’s second
amendment to subsection 4. The text, the thrust of
which would be to eliminate the last sentence from
Section 4. The language eliminated is, “a law may
be challenged on the grounds of noncompliance
with this section within 1 year after its effective
date but not after that period.”

Mr. Romney.

D E L E G A T E  R O M N E Y :  (Inaudible)...and

ask for seconds. (Seconds stand)

CHAIRMAN GRAYBILL: We’ll have a
roll call vote with plenty of seconds. So many  as
shall be in favor of Mr. Aronow’s  amendment
eliminating the last sentence, please vote Aye. So
many as are opposed, please vote No. Have all the
delegates voted? Does any delegate wish to change
his vote? Will the clerk take the ballot?

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson,J............................Aye
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ask....................................Ay<  3
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock...............................Aye
Blend..................................Ay  e
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood................................Aye
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
I)elaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
I)riscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
l?skildsen..............................Ay~  3
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Chairman Graybill . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Hanson, K. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hn~pc~~. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hrliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Holland ............................. Absen t
Jarobse” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
J a m e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Joycr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot............................Absen  t
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent,
l,cwtholtl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
I.orcllo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mahmey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin.................................Aye
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mcl)onough . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Na\
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Kcichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Kobinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Koedc~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Rollins..............................Abse”  t
Komney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nab
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nav
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absen t
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Sparks.................................Ay e
Spew . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
V a n  Buskirk . . . . . . . . . . . . . . . . . . . . . . . .Absent
Vcrmillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absen t
Woodmansey........................Absen  t

CHAIRMAN GRAYBILL: Mr. Clerk, has
Mr.  I?clt  voted on the  machine’! He says hc  votes
No.

CLEZRK  HANSON: Mr. Felt voting No. XI
Avr:  54 No.

CHAIRMAN GRAYBILL: 54 people  hav-
ing voted No, the amendment fails.  Therefore,
we’re not  considering subsect ion 4 as amended.
The subsection now reads: “Each bill ,  except
general appropriation bills and bills for the
codification and general revision ofthelaws,  shall
contain only one subject,  which shall  be clearly
cxpwssed  in its title. But if any subject shall be
embraced in any act which shall not be expressed
in the title, such act shall be void only as to so
much thereof as shall not be so expressed. A law
may be chal lenged on the grounds of “oncom-
pliance  with this section within 1 year after its
effective date  but not after that period.“That’s  the
way the sect ion reads now. Is  there further
discussion?

Mr. McNeil.

DELEGATE MCNEIL:  M r .  C h a i r m a n .  I
move to amend Section 11, subsection 4, in line 13
to change the word, “one”, to the word, “two”, and
add “s” to make “year” plural.

C H A I R M A N  G R A Y B I L L :  C h a i r  w i l l
accept that amendment without writing. Is there
discussion on that proposal? If not, the issue will
b e  0”  M r .  M c N e i l ’ s  a m e n d m e n t  t o  t h e  l a s t
sentence of’  Section 4,  which has the effect  of
saying that  a  law may be challenged within 2
years instead of within 1 year after i ts effective
date, but not after that period. So many as shall be
in favor of that amendment,  say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed,  No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and so ordered. Very well. We’re on subsection 4
again  as amended. We have the Aronowlanguage
in about the title. We have the last sentencein, but
now i t  says “within 2 years.” Is there further
discussion? Very well, members of the committee,
you have before you,  on the recommendation of
Mr. Nutting, that when this committee does arise,
subsection 4 of Section 11, be adopted as amended.
All in favor of that motion say Aye.
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DELEGATES: Aye.

CHAIKMAN GRAYBILL: Opposed,  No.
(No  response)

CHAIKMAN GRAYBILL: Subsection 4 is
adopted as amended. Will the clerk read subsec-
tion 5 please?

CLERK HANSON: “Subsection 5: Gen-
eral appropriation bills shall  contain only apprw
priations  for the ordinary expenses of the legisla-
tive, executive and judicial department,s  of  the
state,  i n t e r e s t  o n  p u b l i c  d e b t  a n d  for  p u b l i c
schools. All other appropriations shall bc made by
sq~amte  bil ls ,  each containing but one  subject .”
Mr. Chairman, subsection 5.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you subsection 5.

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. I
move  tha t  when  this committee does arise and
report  after  having under consideration Section
11, subsection 5, that it recommend the same do
pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Subsection 5 is
identical  to Section 33 of our present Constitution.
I  shouldn’t  say identical .  I t  was the wisdom of
some of the  attorneys that we put it in a positive
fashion rather than anegative. So, the words have
been changed to  make i t  a  posit ive statement
rather than a negative one,  and the word in l ine
4 has been changed to “containing”,  rather
than “embracing”. But essentially, it is the same
sect ion.  I t  provides that  general  appropriation
bills shall contain only appropriations for Legisla-
tive, Executive and Judicial Departments of the
state ,  interest  on the public  debt  and for  public
schools. All other appropriations shall he made for
it by separate bills and contain only one subject.
It’s purpose of this provision that an appropria-
t i o n  s h o u l d  n o t  b e  s l i p p e d  i n t o  a  g e n e r a l
appropriation bill,  and that if it  is for a specific
purpose, it should be so stated, and that ii. should
b e  i n  a  s e p a r a t e  b i l l  a n d  c o n t a i n  o n l y  t h a t
part icular subject .  Thank you.

CHAIRMAN GRAYBILL: Members of
the committee,  you have before you for your
consideration on the motion of Mr. Nutting, sub-
section 5. His motion is that when this body arise
and report, that subsection 5 be adopted. So many

as shall be in favor  ol’tbat  motion. say Aye.

DELEGATES:  Aye.

CHAIKMAN GRAYBILL: O~~posetl.  i’J>~y.
(No rcq~onse)

CHAIHMAN GKAYBILL: The Ayes  have
it. Will the clerk read subsection 6?

CLERK HANSON: “Subsection 6: No
a p p r o p r i a t i o n  s h a l l  b e  m a d e  f o r  Icligious,
charitable. industrial,  educational or benevolent
purposes  to any  privat,e  individual, privntc~associ-
ation,  or private  corp0ration  not under control 01
the state.” Mr. Chairman, subsection 6.

C H A I R M A N  G R A Y B I L L :  M e m b e r s  111
the committee, you have before you Sor  your (wm
sideration, subsection 6.

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. I
move  that  when this committee does arise imd
wport  after having under  considcr:rtion  Section
11, subsection 6,  that  i t  recommend the same do
pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: This section is
essentially the same as Section 35 in our  present
Constitution. At the request of the Local Govern-
ment Committee, the word, “community”, has
been removed and  the last  phrase,  “nor  to  any
denominational or sectarian institution or associ-
ation”, we felt would be corrected by adding the
word, “religious”, on line 10, so that it would read,
“No appropriation shall  be made for religious,
charitable, industrial,  edwational  or  benevolent
purposes”.  Now, this next portion reads,  “pur-
p o s e s  t o  a n y  i n d i v i d u a l - p r i v a t e  i n d i v i d u a l ,
private association,  or private corporation not
under control of the state.” It was the feeling of the
committee that i t  could conceivably be that we
could run into problems in that as the  old section
read “corporation” a n d ,  i f  we’re  t a l k i n g  ahout
municipal corporations, i t  would--we would pos-
sibly get into trouble there, where we would be re-
appropriating federal money to a city or town. And
the same thinking was followed in relation to com-
munity. And so, we-that portion of it was stricken
from the proposal as is. We feel that it essentially
rules-brings in the things that we want in this
particular section and yet has the flexibility t,o
allow for the things that have probably been done
in the last few years but not contested. Thank you.
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CHAIRMAN GRAYBILL: Members of
the committee.

Mr. Foster.

DELEGATE FOSTER: Mr. Chairman,
fellow delegates. I move  that this section be
deleted.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER: Mr. Chairman. It
is my view that the legislative body of this state
must be responsible for the distribution and
taxation of funds. And I feel it’s entirely inappro-
priate to state in the Constitution, in this
particular case, how these funds shall be
distributed. I feel that with the changing times,
the Legislature should have the opportunity of
stating how the taxes shall be spent. And if we, as
a body here, try to delineate where the funds will
be spent and where they will not be spent, we are in
a sense tying the hands of the Legislature in a way
that we should not tie them, in my opinion. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well. You
have before you the motion of Delegate Foster to
amend [sub] Section 6 by deleting it. So many as
shall be in favor of that motion, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as
shall be opposed, please say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it and so ordered. We’re now back on the basic sub-
section 6.

Mr. Arbanas.

DELEGATE ARBANAS: Would Delegate
Nutting yield for a question, please?

CHAIRMAN GRAYBILL: Delegate Nut-
ting.

DELEGATE NUTTING: Yes.

DELEGATE ARBANAS: I found in your
explanation scnne of the information that I
wanted kind of unsaid. Would you kind of give me
a list of the things that are implied by the deletion
of “community”? What’s opened up by this
exclusion?

DELEGATE NUTTING: The problem
here is that we were feeling mainly about cities,

and it was also involved unincorporated towns;
and that was our main reason for removing the
“community” in that we find that numemus
instances where funds bypass the Legislature.
Actually, they have to go through and be reappro-
priated, but essentially the money is from federal
direct to communities. And we feel that there is
definite trend in this manner and that it would, in
effect, rule out the fact that the Legislature could
(Inaudible) merely pass these funds through by
appropriation, which could become necessary in
the future; and for that reason, this “community”
word was taken out. Does that answer your
question?

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Would Delegate Nut-
ting yield to a question?

DELEGATE NUTTING: Yes.

DELEGATE BERG: I note that you have
inserted the word “private”, with reference to
individuals, corporations and associations, and
although I think you made some explanation of
that in your early remarks, I should like further
explanation as to why you distinguish between a
public and a private corporation or a public
association and a private association.

CHAIRMAN GRAYBILL: Mr. Berg, hold
your mike down and we’ll hear you better.

DELEGATE BERG: I would like you to
distinguish, if you can, between why you do
distinguish between public and private corpora-
tions by this addition.

DELEGATE NUTTING: The feeling is
that we were thinking mme of city charters and
that sort of thing as public corporations. While we
do not feel that a Legislature-that an appropria-
tion rather-should be made for the definite bene-
fit of a private sector--of the-citizenry, whether it
be individual, an association or a corporation. We
felt that that was a justifiable distinction.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Would you yield to a
further question?

DELEGATE NUTTING: Yes.

DELEGATE BERG: Perhaps this is just
dealing with words, but I don’t understand the
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distinction between an individual and a private
individual,

DELEGATE NUTTING: They’re really-
those are not my words but that was the decision
as it came out of the majority-the committee
report.

DELEGATE BERG: One more.

DELEGATE NUTTING: I would defer to,
I believe, Mr. Harper-I think. I can’t really
remember just whose words those are but I
would...

DELEGATE BERG: Is it the purpose of
the committee to permit expenditures or to permit
appropriations for, for instance, a religious, quasi-
public corporation?

CHAIRMAN GRAYBILL: Hold thatmike
down, Mr. Berg.

DELEGATE BERG: A religious, quasi-
corporation. Public corporation.

DELEGATE NUTTING: It is not the
intent of the committee to allow that, no.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Would Delegate
Nutting please yield to a question?

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Yes, I would.

DELEGATE JOYCE: Did your committee
consider that maybe this section is making uncon-
stitutional our present welfare laws? And I’ll get to
the point. Say, we read the section this way: “No
appropriation shall be made for benevolent
purposes to any private individual.” Was it the
intent that if that were construed as violating the
welfare laws that we have on the books-would
that be the intent of the committee?

DELEGATE NUTTING: No, it was not
the intent. The Section 35 is, under the wording, is
much more stringent. And we had hoped that we
could accomplish by this section-let’s say, for
instance, the foster home situation, in which the
payments actually go to the welfare; they finish up
with the welfare beneficiate. And it was ourintent
to try to write this section so that it would not
preclude that sort of situation.

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: Mr. Chairman.
Would Delegate Nutting yield to a question?

CHAIRMAN GRAYBILL: Delegate Nut-
ting.

DELEGATE NUTTING: Yes.

DELEGATE MONROE: I’m wondering if
you could help me on this. During our last Legisla-
tive Session in 1971, I understand that there was a
bill having to do with group homes, that they
might be set up; but no appropriations were made
at that time. Now, I’m not under the understand-
ing that those were under the control of the state.
Let’s say a group home was set up in a particular
community; it was done as a receiving home or a
foster home or what have you but they call it a
group home. But it was just maybe a city or a
county or what have you, but it really wasn’t
under the control of the state. Would your pro-
vision here prohibit any funds-let’s say theLegis-
lature, in the future, might want to fund a group
home in that particular area; would this prohibit
that?

DELEGATE NUTTING: We had hoped
that we had so worded it in the new subsection
that it would not be as restrictive in that-on those
particular measures as Section 35 of the old Con-
stitution. We hoped that the wording, as it would
now be interpreted, would allow that, yes.

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: As the old Con-
stitution is worded, would you declare that action
by the 1971 Legislature unconstitutional in setting
up-or if they had appropriated funds, I should
say--would you, since that was not under the
control of the state-a group home in a commun-
ity, for example--would you consider that uncon-
stitutional, if they had appropriated some funds?

DELEGATE NUTTING: We had consid-
erable difference of opinion in the committee, as
some of us assumed that as long as the appropria-
tion was under the control of the state, that then
you had the...then  you were within the conditions
of our old measures. Some said that it was not and
that by changing it to our present wording, that
we would arrive at that conclusion. However, we
did not have unanimity in the committee on that
interpretation.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.
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DELEGATE ROBINSON: Yes, Mr. Chair-
man. I  would like to point out to Mr. Monroe
the 1971 act passed by the Legislature, the youth
guidnncc  horn?.  Thcsc ll(lrn~Y WfIY  n o t  UntIeI
cliwcl  contrlll  111’  the  s t a t e .  but  m o n e y  was  not
approprintcd  to them directly.  M<~nry  was appro-
priated to the Department of Institutions, which is
undw  dir&  control of the  s ta te ,  and then  ttw
Department of Institutions can do with the money
as  tbry  see fit.

CHAIRMAN GRAYBILL: Mr. Drum.

DELEGATE DRUM: Mr. Chairman. I
would like to amend Section II, subsection 6, to
wxl a t  t h e  e n d ,  after t h e  c o m p l e t e  w o r d i n g ,
“without a two-thirds vote of the members of each
house of the  legislative assembly.” Mr. Chairman.

CHAIRMAN GRAYBILL :  M r .  I)rum.
You’ll have  to send that in writing to the rostrum.

DELEGATE DRUM: The reason I suggest
this  amendment is  that  the State Lands Depart-
ment is now  cataloging all of the state lands which
hnvc  a recrcntional  value. Ah  time  goes on,  this
department is going to locate the areas that really
have a recreation potential to, not only the people
in this state, but to people who wish to visit our
state as tourists. Now, the State of Kentucky some
yr:rrs  ago  has  taken  a posture or a position as a
s ta te ,  where  they  will build such  th ings ,  such
wcreational  areas, such as  campgrounds, such as
ski area-anything tb;rt  i s  on the s ta te-owned
land that has a recreation  potential: the state will
go ahead, appropriate money, put a facility on it,
rind  then  they will  turn around and lease i t  t,o
someone  i n  private  e n t e r p r i s e  w h o  wishes  t o
develop-further develop the potential  and man-
age the thing. The state then receives a rental or a
percentagc3  of thrl  income of this facility. Now, I’m
not sugg:rsting  tudny  that we should move in this
area immediat~~ly,  but I think at some  point down
the  road, the state  may find itselfin  the position of
being able  to capital ize on some of these state
lands that are  ownrd  by the people of the state,
and may bring sonw  tax relief to the taxpayer of
the state by creating a greater income to the school
trust fund in this manner. So I think if we could
leave it in the hands of the Legislature, but make it
a pretty firm vote, two-thirds vote, i t  may give
m o r e  p e r m i s s i v e n e s s  a n d  m o r e  l a t i t u d e  o f
movement for the development of our state in the
years ahead. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, I
w o n d e r e d  i f  Delegate  D r u m  w o u l d  y i e l d  111  a
question.

CHAIRMAN GRAYBILL: Mr. Drum.

DELEGATE DRUM: Yes.

DELEGATE BATES: Mr. Drum, in this
regard of this type of development, would it not be
under the control of the state and under the Legis-
lature, and could this be done under the present
si tuat ion?

DELEGATE DRUM: Well,  this is  the
thing that bothered me a little  bit, Miss Bates, that
under  the  control if it were  to  be leased-assume,
for a minute that ttw  Big Sky development is going
to be of benefi t  tu Montana;  make that  assump-
tion-second, make the assumption that all  of the
land that is going to be used  over there would be
state land.Then  the  third assumption I would like
you to make is that if the state were to come up
with a cert,ain  amount of money, that there  may bc
some  l’ederal  matching money that would make it
real desirable to develop that entire area. Now the
state probably is not going to want to manage this
thing, not going to want to run it, but they’re going
to want to know that they’re going to get a million
dollars a year income from that property on
some basis. But the control of that is not going to
be in the hands of the  state; it may be in the hands
of professionals who lease i t  and manage i t  on
SOIIIE  long-term basis. And I foresee this type of
thing happening down the road.  I  don’t  think-I
may not live long enough or be around long enough
to see it happen, but at some point in the future,
Montana--and I think you all will agree with me-
has such a potential, a huge potential that at some
point in the future may be tapped for summertime
use by people in other parts of the country. And it
may be one of the real forms of tax relief that we
someday get by bringing this money in, and not
bringing the school children or the old folks along
with them. But I  would say, to answer your
question, Mrs. Bates. that the control as is stated
in this-the control of management would not be
in the  hands of the state. And it might be kind ofa
cumbersome word, and I think the two-thirds vote
m a y  e l i m i n a t e  t h e  c u m b e r s o m e n e s s  o f  t h a t
phrase.

CHAIRMAN GRAYBILL :  M r .  Habe-
dank.
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DELEGATE HABEDANK:  M r .  C h a i r -
man. I  would appreciate having that amendment
wad.  I’m not quite following all the  convt~~sation.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l ,
subsection 6 reads:  “No appropriat ion shall  be
made for”, and then it lists all these things that it
can’t ho made  for, “not under the control of the
state”  and then Mr.  I)uum  has added,  “except
upon a two-thirds vote  of the  membrrs  of ewh
house  of thr legislative assembly.” So that, in
other  w o r d s ,  i t  w o u l d  h a v e  t h e  effect  of’ a n
exception to subsection 6 that if two-thirds of the
mrmbcw  did, then they could npproprinte  money
for those  other  puq,oses.

Mr. Habedank.

D E L E G A T E  H A R E D A N K :  M r .  C h a i r -
man. I thought that was what I hwwd.  First~place,
we’re dealing with a unicameral measure, which
wouldn’t loave  two houses ;  and  in  the  second
p l a c e ,  i t  c o u l d  g o  b a r k  t o  t h e  t h i n g  w e ‘ v e
eliminated as far as constitutional amendments is
concerned.  If this is to be added, I think it should
be upon a vote  of two-thirds oi’ the members of thr
Legislative Assembly whether one or more  bodies,
so  it’s in line  with what we’ve previously  done,.
And I would move  that a substitute to Mr. I)rum’s
amendment to that  effect .

CHAIRMAN GRAYBILL: Mr. Habcd;tnk
has moved that  the  language be changtrd  I’rom
two-t,hirds  of the  members of rw(~h  of the h~)uses  01
the Legislature to two-thirds of the Legislative
Assembly. Is there discussion of that issue?

Mr.  1,euthold.

DELEGATE LEUTHOLD:  I just  r ise to
oppose tht, amendmr~nt.  WC  recognize that this is a
restrictive sectiun  but I  think it’s very important
that  we do have i t  in there.  and to accept this
amendment in any form,  would weaken it so  tha t
it  would be almost mcaninglcss.  Therefore, I
oppose  the amendment.

C H A I R M A N  G R A Y B I L L :  M r .  Kurkm
hardt.

DELEGATE BURKHARDT: In speak-
ing t,o  h is  amrndment,  Mr. Drum was us ing the
illustration of recreational  use of our  land. There
alreac1.y is the authority for that kind of managr-
merit  of state lancls.  We spent yuite  a bit of time
discussing this in our  public lands section of the
ICducatitrn.

C H A I R M A N  G R A Y B I L L :  Mr.  Hurk-

CHAIRMAN GRAYBILL: All right. Pro-
ceed.

CHAIRMAN GRAYBILL: Mr. Ihun.

DELEGATE DRUM: Mr. Chairmnn.  The
authority I think that Mr. Hurkhardt  refers  tu  is a
bill which I was one  of the  authors oL in the  1967
Legislature, which permits 2%  percent  of  the
income hm  the school trust fund to  bc used  by the
land  board to assist in funding thedevel~)pmrnt  01
thcsc  s ta te  lands . And  i t  has  bwn  pretty  well
agreed that  this  has  been good legislation: it  is
working w?ll  and I  think your committee heard
considerable testimony on i t .  Howuvrr.  I don’t
believe  it attacks the principle of the situation WC

have  h e r e .  The  previous  Irgislntion  a l l o w s  the
state to act as a good Inntllord  of its lands. Ii’ a
persm  is Icasing  state land and says,  “I want to
drill a well on state lands which will increaw~  the
value of that land”, will the state participate? The
state can go participatt~  in the  drilling of’thc  well.
Hut I think the thing that I  am addressing my
cwmnents  to, is the possibility in the future,  that
t h e r e  m a y  b e  s u c h  t h i n g s  as  s k i  runs  or b i g
recreation  areas which people would COME  in and
lease on a very satis factory  return  bas is  to the
s~1lool I’und  p r o g r a m .  a n d  the  s t a t e  \vould  n o t
necess;rrily  be  involved in the  actual  control or
management. Hut I think it refers itself  tc,  the
amount of funds available and the principle ~,t
releasing  that control and funding it without the
cm1trol.
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C H A I R M A N  G R A Y B I L L :  M r .  W i l s o n .

DI<LEGATE  W I L S O N :  M r .  C h a i r m a n .
Would Mr. I)rum  yicaltl  to i, question’!

C H A I R M A N  G R A Y B I L L :  M r .  I)rum.

D E L E G A T E  D R U M :  M r .  W i l s o n .

D E L E G A T E  D R U M :  M r .  W i l s o n ,  I  fwl
that it dots.  yw,  it says unltl;is  it were  amendccl  hy
thr  pcoplr  or unlrss  thr,  C’onstitution  wc!rc~
amended.  I t  says, “No appropriation shall  be
made”, and when you say “No”, that’s pretty  all-
inclusive.

D E L E G A T E  W I L S O N :  M r .  D r u m .  M r .
C h a i r m a n ,  w o u l d  M r .  Drum  y i e l d  t o  a n o t h e r
question’!

D E L E G A T E  D R U M :  Y e s ,  M r .  W i l s o n .

D E L E G A T E  W I L S O N :  lJnder y*Llr
amendment,  don’t  you think that  you’rechanging
the intent of the Section 1 I?

D E L E G A T E  D R U M :  I  t h i n k ,  M r .  C h a i r -
man, Mr. Wilson, the intent of Section 11 that the
state will  never,  ever become involved in the
development of any private investment, even if it
is  on state-owned property or  on government
property;  and I  think that if  we can leave  this
judgment to the Legislature with a good affirma-
tive two-thirds vote, I think we are giving a little
lat i tude to the legislatures of  the future.  But I
think if Mr. Huntley  or the Big Sky people had
come out in our hypothetical  case,  whether you
agree with it or not, there will be more people of
that  type who may offer  an opportunity for
Montana to get  tax rel ief  through this  type of
money. If it is left the way it is, the Supreme Court,
the s tate  Legislature and everything else is  just
going to say, “Sorry, we can’t work with you,” and
the state land board is  l iable to say,  “We sure
would like to work with you, but there’s no possible
way we can do it.” And what I’m saying is have
faith in the Legislature, at least two-thirds of them,
make the right decision.

C H A I R M A N  G R A Y B I L L :  M r .  W i l s o n ,
will you use Mr. Skari’s  mike please. Just come
around the desk there. Your mike picks up the
radio station. Let’s just-(Laughter)

Mr. Wilson.

D E L E G A T E  W I L S O N :  M r .  C h a i r m a n .
Fellow delegates. I think the intent of this thing is
pretty well spelled out, and that ifMr.  Drum wants
to include this in another section, then I think this
would probably be appropriate.  But I  think that
we as  delegates, should take a pretty good look at
what we’re doing here and the intent of this
section that we’re talking about,  give i t  due
considerat ion.

C H A I R M A N  G R A Y B I L L :  M r .  H a b e d a n k .

D E L E G A T E  H A B E D A N K :  M r .  C h a i r -
man. I would like to explain the effect of my
amendment. I am not in favor of Mr. Drum’s
amendment in the first place, but if it does pass, I
think it should refer to the Legislative Assembly in
a unicameral measure rather than in both houses.
I  would call  to your attention that if  his amend-
ment goes through, one of the colleges in which
I’m very much in sympathy, Rocky Mountain
College, could receive an appropriation upon a
vote of two-thirds of the Legislature; Carroll
College could receive an appropriation upon a two-
thirds vote of the Legislature; and I really don’t
t h i n k  t h a t  t h i s  i s  w h a t  w e  h a v e  i n  m i n d  i n
enacting a two-thirds vote of the Legislative
Assembly. So for that reason, I oppose the entire
proposition. But if we do accept that item, then I
think my amendment is in order.

C H A I R M A N  G R A Y B I L L :  M r .  M o n r o e .

D E L E G A T E  M O N R O E :  M r .  P r e s i d e n t .  I
rise in favor of Mr. Drum’s motion. I don’t know
what-1 don’t have a crystal ball and I can’t read
what’s going to happen in the future-but I notice
the relationship that  the federal  government has
with the State of Montana, and the State of Mon-
tana has with a number of private corporations.
For example, OEO funds nationally come to the
State of Montana, let’s say in a block grant and
then, in turn, this money is contracted out to differ-
ent private corporations in many of the different
communities around the State of Montana,  and
those are  federal funds, of course. But who’s to say
if something like this isn’t  going to happen in
m a y b e  o t h e r  a r e a s ,  rehabilit,ative  o t h e r  t h a n
social service, recreational or what have you, in
the future? And I  would hate to see something
restrictive like this where it says no appropriation
can be made. I’m in favor of Mr. Drum’s amend-
ment that says upon two-thirds vote of the Legis-
lat ive Assembly.  I  would hate to see anything
restrictive where some very positive things might
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come about in the future of Montana with state-
appropriated funds.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman. I
think the committee had one thing in mind, that
was, WE were writing this section on bills. We’re
now dealing with the section on appropriation
bills. We have just completed writing the section
that tells how general appropriation bills must be
set up and that no other appropriation bill should
contain more than one subject, and so forth. We
are now  continuing in a separate paragraph on
appropriations. I think this is the point we  want to
stress. Now, the issue is, sh 011  ( any appropriationI I
be made by the state Legislature to any private
person or agency ofany  type not under thccontrol
of the state. That was the issue as we saw it. We
tried to use words that would pretty well hedge
that in but that’s the issue. Should an appropria-
tion be made by the state Legislature out of tax
moneys  to any agency or person not under the
control of the state’! In other words, that appro-
priation ought to go for state agencies. It may be
very commendable, for example, it may be a very
worthwhile person, a very worthwhile private
corporation with a good deal that might even
make something for the state. but should the state.
should the Legislature, ever be in the business of
making appropriations to anything other than
public agencies‘? That’s the question as we saw it.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman.
Would Mr. Harper yield to a question’!

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Yes, 1’11 yield.

DELEGATE ARONOW: Mr. Harper, if
this is what you had in mind, why did you change
the language of existing Section 35 of the present
Constitution which has been interpreted by the
courts and apparently these matching funds have
been utilized and all these  things have been done:’

DELEGATE HARPER: Mr. Aronw, Mr.
Chairman. Mr. Aronow, the committee, as Mr.
Nutting said, did discuss that. The Local Govern-
ment Committee came and said as they read this,
there might in the future be some misunderstand-
ing of the word “community,” also the word
“corporation.” in the sense that it  may be a
municipal corporation or some kind of local

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Harper. I
notice that under the annotations to Section 35,
that a great deal of leeway has been made by the
courts, like seed grain contracts, other things, and
when you change  the languageol’thesection,  then
you leave it wide open for additional interpretn-
tions to be made by the Supreme Court. If you
adopt the existing language, you also adopt the
existing body of law interpreting that section, and
I would think it would bc the part of wisdom and
safety to utilize the language that’s been inter-
preted, that we know what it means, that we’ve
been able to live with, we’ve been able to accom-
plish the things that we want to accomplish and
change for changes’ sake doesn’t appeal to me. In
other words, I don’t like to take off in the bright
blue yonder without a compass and not know
where I’m going or where I’ve been. And if it’s
just-if this is all that the committee tried, I recom-
mend and I think I’ll make a motion in substitution
of all other motions, to substitute the language of
the existing Constitution in Section 35 for the
language appearing in the section under dis-
cussion.

CHAIRMAN GRAYBILL: Subsection 35
of what article? Mr. Aronow.

DELEGATE ARONOW: Article V.

CHAIRMAN GRAYBILL: All right. The
issue is  now  on the substitute motion of Mr.
Aronow that we substitute for the language in
subsection 6, the existing Section 35 of ArticleV  of
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the Const i tut ion.
Mr.  Brown.

D E L E G A T E  B R O W N :  M r .  P r e s i d e n t .  I
rise in supportofMr.  Drum’s amendment.  I wasn’t
I’m  Mr.  Foster’s move to dclcte  this article. I’ve  sat
here  for sevcrni  days now and might as well give
my philosophy. I think that this body has turned
into a legislative and n&making  convent ion.
We’re showing our distrust of the Legislature like
they did in 18%.  I can  see where future genera-
t ions may want to appropriate money to private
hospi ta ls  or join in with funds like the Ford
Foundat ion for private research, for education or
other purposes. As far as  aid to parochial schools,
that  can be covered under the Kill  of Rights or
under the educational provision. This is complete-
ly restrictive. We’re  trying to legislate for the
future.  I t  s h o u l d  b e  d e l e t e d ,  b u t  M r .  1)rum’s
amendment is  better  than nothing,  so  I rise in
support thereof:

CHAIRMAN GRAYBILL: Mr. Toole.

DELEGATE TOOLE: Mr.  President. I was
o u t  of  t h e  r o o m  a n d  t h i s  m a y  h a v e  been
mentioned, maybe not, but under the Section 4-
Section 6-such  events as the Olympic Games and
similar events could not  be held in Montana, the
way they’re now  being  f inanced.

CHAIRMAN GRAYBILL: Very well. The
issue  before you is Mr. Aronow’s substitute motion
that  exist ing-that  the majori ty reports  subsec-
tion 6 to Section 11 bedeletcd--and  thatSection  35
of Article V nf the present Constitution be placed
there in place of it. For what purpose do you rise,
Mr. McNeil’!

DELEGATE MCNEIL: To ask for a roll
cal l  vote  and ask for  the  necessary seconds.
(Seconds rise)

CHAIRMAN GRAYBILL: All right. We’ll
have a roll call vote. So many  as are in favor ofMr.
Aronow’s substitute motion, please indicate Aye
on  t h e  v o t i n g  m a c h i n e s  and  so  m a n y  a s  a r e
opposed, indicate No. All th~dclegatesvoted’!  Any
delegate  wish to change his vote? Please take the
roll call.

Aasheim.. _. _. Nay
Andcrson,J............................Aye
Anderson, 0.. Nay
A .I1 mnas N a y
Arness.................................Aye
Aronow................................Aye

Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc  z
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
B&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Berg...................................Ay  e
Bcrthrlson . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Blend..................................Ay e
B o w m a n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
c a,n. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . AYe
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Gate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Conovur . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Davis. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ay e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absen t
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Chairman Graybill. . . . . . . . . . . . . . . . . . . . Nay
Gysler ............................. .Absent
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
J a m e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
J ho nmn. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Joyce..................................Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Imndorf., . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Lorello., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
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Mahonry . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc  3
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mcl)onough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc
Mrlvin.................................Ay~ 2
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
M u r r a y . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Pembwtnn . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Koeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
1hnne.y . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Si1n0n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks..............................Absen  t
5 >1L pctr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
stl&r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
,Swanber~. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Tonlr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay(  z
V a n  Ruskirk . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc,
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aw
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
W’l1 son.................................Ay  e
Woodmansey . . . . . . . . . . . . . . . . . . . . . Ikxusetl

CLERK HANSON: Mr. Chairman. 40 dele-
gates voting Aye, ;i4  voting No.

CHAIRMAN GRAYBILL: 54 delegates
having voted No and only 40 voting Aye, the
motion fails. We’re now on Mr. Habedank’s motion
that the language be changed to say “two-thirds of
the legislative nssembly”  instead of“two-thirds  of
each house of the legislative assembly.” Is there
further  discussion on that  subamendment?

Mr. Ask.

DELEGATE ASK: Mr. Chairman. I was
on  a Local Government Committee and we went to
the Legislative Committee and requested that the

C H A I R M A N  G R A Y B I L L :  Mr.  A s k ,  I
don’t  mind you discussing that  but  we‘re only
discuss ing whtlther  i t  should say  “two-thirds of
t h e  le~islativc  assrmbly” or “two-thirds of each
h~)use  01 the legislative assembly.” Now. if youl
discussion is germane t&that,  okay, but I’m going
to dispose of that motion next if I can.

CHAIRMAN GRAYBILL: All right.

UELEGATE  A S K :  I ’ m  opposed t o  t h r
amendment to allow two-thirds of the Legislature
to dhw ap),~(,printions  for this item. I think, by
doing that.  we’re opening up this entire  section to
appropriat ions for religious, charitable, industrial
dzvrlopment.  I  don’t  think that  was thr  intent  01
the members oi’the  original Constitution, and it’s
certainly not  the intent  01’  the  committw.  A n d  I
don’t think it’s thr:  intent of this body  hew  to ~,pen
this.  11’ we’re  going  to do anything,  we ought  to
leave  it, out. But I don’t think we should  leave  it to
two-thirds vote of the Legislature, because you’re
saying you can’t do it yet you can do it. And I don’t
think this  should he done  in  this particular cast

CHAIRMAN GRAYBILL: Mr. Ihun.

D E L E G A T E  D R U M :  I  w~~ultl l i k e  tu
a d d r e s s  SOIIIE  c o m m e n t s  t o  M r .  H a b e d a n k ’ s
a m e n d m e n t .  I  believu,  really,  w e  w o u l d  d o  the
right thing if WC would give  pcrmissiw  language
to this  section.  I  think we should make:  it very
difficult for it to happen  and I think if wc say two-
thirds of the Legislative Assembly that, we are-if
there are two houses, then a total vote, it could be
construed, as one house being all for it and they
may override the other house. I think it should be
two-thirds vote of each assembly and it makes it
that much more difficult. But to Mr. Ask, I would
say that Mr. Brown I believe has satisfied me that
the Bill of Rights and the Educational Article is
going to contain adequate protection that this is
not going to be used by Rocky Mountain College.
Thank you.

CHAIRMAN GRAYBILL: Very well. The
issue is  on Mr.  Habedank’s amendment  tha t  t,he
language be two-thirds of the Legislative Assem-
bly instead of  two-thirds of  each house of  the
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Legislative Assembly. So many as are in favor of
that amendment say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as
opposed, say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it and Mr. Habedank’s amendment is defeated.
Now, we’re on the basic Section 4 as amended by
Mr. Drum-subsection 6 of 11 as amended by Mr.
Drum--and his language would add the following
clause after the subsection, “without a two-thirds
vote of each house of the legislative assembly,” the
purpose being to allow you to make these
appropriations if two-thirds of each assembly
approve.

Mr. Leuthold.

DELEGATE LEUTHOLD: Mr. President,
may we have a roll call vote on that vote?

CHAIRMAN GRAYBILL: We will but I
don,‘t  know if we’re ready to vote yet.

Mr. Romney.

DELEGATE ROMNEY: Mr. Charman.  I
want to speak a few words upon this offering of
Delegate Drum. First of all, I don’t think public
lands are appropriation. There’s no reason why
the lands cannot be leased. They are leased all the
time. Secondly, we have now a proposition where
the land could be leased or handled some way by a
two-thirds vote of the Legislature. In other words,
we have the constitutional provision and then we
let the Legislature legislate upon a constitutional
provision, when all of us are well aware that the
only people who are empowered to legislate is the
Supreme Court. (Laughter)

CHAIRMAN GRAYBILL: Mr. Drum, do
you want to close?

DELEGATE DRUM: (Inaudible)...on  my
amendment, and I would like to .say to Mr.
Romney, as you get into the finance section or the
proposal from the Finance Committee, you will see
that some of this permissiveness is allowed as a
result of the unanimous vote of our committee.
However, to write something in stone which looks
like it may be such a good opportunity for the State

of Montana to achieve some tax relief and more
usage of our lands, I hope that you would give a
little more latitude to your wisdom. The fact that
the state owns the land does not make it overly
attractive to some folks who may wish to invest.
There are federal funds; there are foundation
funds; and if money can be matched by the state to
develop some of these projects, it could make it
much more attractive to the development pro-
gram. Thank you. Mr. Chairman.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Drum’s amendment to subsection 6
of Section 11. The amendment would add “that no
appropriation could be made for these purposes
not under the control of the state without a two-
thirds vote of each house.of  the legislative
assembly.” We’re going to have a roll call vote. So
many as are in favor please vote Aye on the voting
machine. So many as are opposed please vote No.
Has every delegate voted? Does any delegate wish
to change his vote? Please take the roll call.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson,J . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, 0. . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas...............................Ay  e
A~ness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berthelson . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B row* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dah”“d................................Ay  e
D av1s. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
D rum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
J oycc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher ............................... Aye
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lorello.................................Ay e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon.............................Absen  t
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal.................................  N a y
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
S’d1 erius................................Ay e
S’lmon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks..............................Absen  t
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Vermillion. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . .Absent

CLERK HANSON: Mr. President, 26 dele-
gates voting Aye, 66 voting No.

CHAIRMAN GRAYBILL: 66 delegates
having voted No, the amendment fails. We’re now
on subsection 6 of Section 11 which reads as the
majority report shows on page 6. Very well.
Members of the committee, you have before you
subsection 6 of Section 11 on the motion of Mr.
Nutting that when this committee does arise and
report,  this same shall have been adopted. We’ll
use the  voting machines, a roll call having been
called for. All those in favor of the majority report
subsection 6, vote Aye-and opposed vote No. Use
the voting machines. There was a roll call called
for. The roll call was called for by Mr. Leuthold.
(Inaudible) Have all the delegates voted? Any-
body wish to change their vote? Very well, take the
roll call.

Aasheim...............................Ay e
Anderson,J. . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Arness.................................Ay e
Aronow................................Ay  e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Ask....................................Ay  e
Babcock.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
B a r n a r d . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Bates..................................Ay  e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Berg...................................Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock...............................Ay e
Blend..................................Ay e
Bowman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
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Hurkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
C:ampbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Champmx . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choat.r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
I)ah~,otl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
1)elaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
lhum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
l&kildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Gyslcr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson. R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harpw.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhout . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Kellehrr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
I,oendorf...............................Ay  e
I,orello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mcl)onough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Nob le . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ay  e
Nuttiny................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

Rebal..................................Ay  e
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Kobinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Koedrr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Kollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Romnry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Kygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Sparks. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Spwr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Studw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Swanbcrg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ahsen  t
Van Buskirk ....................... .Ahsent
Vermillim. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Wagner................................Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Wa~~lrn................................Ay~  x
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Woodmansey........................Absen  t

CLERK HANSON: Mr. Chairman, 76  dele-
gates voting Aye,  18  voting  No.

C H A I R M A N  G R A Y B I L L :  76 dclrgates
having voted Aye and 18 voting No, subsection 6
is approved. We will ~~~:css  nt this time, but I
w;mtcd tu point out that when we start this
afternoon, we will start on ll(21,  which was
passed until 190  p.m. Section 11,  subsection 2.

Mr. Eskildsm.

DELEGATE ESKILDSEN:  I  move the
Committee of the Whole  stand in recess until 1:OO
p.m. this day.

CH A I R M A N  G R A Y B I L L :  (Inaudible)
that  the  C~,mmittec  of the Whole stand in recess
until I:00  pm.  All in favor say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No rcsp~mse)

CHAIRMAN GRAYBILL: So ordered.

(Convention recessed at 12:OO  noon--recon.
vened at 1:05  p.m.)
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CHAIRMAN GRAYBILL: The Conven-
tion will be in session. Very well, the committee
will be in order. We will proceed with subsection 2
of Section 11. Will the clerk please read subsection
2, as amendd?

CLERK HANSON: “Subsection 2: On any
vote which advances or changes the status or
substance  of a bill, resolution, or rule the vote of
each member must be recorded and entered upon
the journal.”

CHAIRMAN GRAYBILL: Now, to that
subsection with t,he amendment, which was Mr.
Aronow’s amendment  to say, “and entered upon
the journal”-to that subsection we have Mr.
Harper’s  amendment “that on  the request of’ any
member”, and we have Mr. Aasheim’s amend-
ment “on the request of any five members.” Now,
Mr. Aasheim isn’t here; Mr. Harper isn’t here.

CLERK HANSON: Mr. Harper is here.

CHAIRMAN GRAYBILL: Harper is here,
yes. Mr. Aasheim isn’t here. I think the Chair will
rule that the amendment-you correct me if I’m
wrong, Mr. Murray-the Chair is going to rule
that the amendment of Mr. Aasheim, which was
adopted, pertains, but that the other two substi-
tute, or the other two amendments which were not
considered are wiped out, and 1 will call on Mr.
Harper to remake his amendment, if he cares to.

Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
did you say Mr. Aronow’s or Mr. Aasheim’s had
been adopted?

CHAIRMAN GRAYBILL: Mr. Aasheim’s
has not been-no, Mr. Aronr~w’s  amendment has
been adopted. It added the words. “and entered on
the journal.” and Mr. Aasheim’s and your
amendments I am ruling have been wiped out.

DELEGATE HARPER: Mr. Aasheim and
I  a n d  s e v e r a l  m e m b e r s  o f  t h e  L e g i s l a t i v e
Committee met over lunch time and if the Chair
wiil allow. Mr. Loendorf has suggested wording
for a new amendment and I would like to
withdraw mine in favor of it.

CHAIRMAN GRAYBILL: All right, your
amendment  is wit,hdrawn. Mr. Aasheim, I wiped
your amendment out but would you like to
withdraw it?

DELEGATE AASHEIM: (Inaudible)

CHAIRMAN GRAYBILL: All right, his is
withdrawn. Both of those amendments may be
shown in the journal as withdrawn, and I’ll call on
Mr. 1,oendorf.

DELEGATE LOENDORF: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. l>oundorl’.

DELEGATE LOENDORF: Aw thcw  any
motions pending::’

CHAIRMAN GRAYBILL: There  ilw n o
motions pending.

DELEGATE LOENDORF:  M r .  Ch;lir-
man, I would move at this time that Section II,
subsection 2, page 23, lines 9 through 14 of the
I,egisliltive  Committee pix)posal  be amended by
deleting the ent,irc section and substituting in lieu
thereof the following words and punctuation:
“The vote of each member ofthe!  legislature and its
committees  on  any subslantive  question shall bf
recorded and made public.” Mr. Chairman, shall I
deliver a copy of this to the rostrum?

CHAIRMAN GRAYBILL: Please. Page.
the man in the-did you give it-oh, all right,
never mind-thank you. All right, Mr. I~ocntior~s
amendment to subsection 2 of 11 is to strike all the
language in the majority report and place therein
the language: “The vote <IL’ each member  oi’  thr
legislaturr  and its committees on any substantive
question shall be recorded and made public.”

Mr. I~oendo~+‘.

DELEGATE LOENDORF: Mr. Chair-
man, may I speak 011  the motion‘!

CHAIRMAN GRAYBILL: Yes, sir.

DELEGATE LOENDORF: Mr. Chair-
man, this motion isoffrredin an attempt tomaybe
allwiate  some of the problems which aroseregard-
ing the present Section 11, subsection 2. It does
not require that the recorded votes  be entered in
the journal. It leaves that entirely to the discretion
of the Legislature. It does require that they be
recorded in some manner and made public, and it,
is limited to substantive question-dors  not
include procedural questions. And I think we are
all  R~RTC  that substantive questions are those
that refer to subject matter only, notthe  procedure
as to how something’s accomplished. The reason I
support such a proposal are these. lindcr  the
present, system about 40 percent of the votes, and
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that’s a rough estimate,  are recorded in thf
Legislature. A citizen who has an interest in a bill
h a s  nu w a y  o f  k n o w i n g  h o w  h i s  p a r t i c u l a r
legislator voted on that bill .  And for people
who have observed the Legislature know that
m a n y  l e g i s l a t o r s  v o t e  differently  on s e c o n d
rcwliny  than  t h e y  d o  w h e n  the  v o t e  i s  b e i n g
recordrd.  A n d  i t  m a k e s  m e  w o n d e r  w h e n  a
legislator  votes one way when his  vote  i s  not
rworded  a n d  a n o t h e r  w a y  w h e n  h i s  v o t e  i s
recorded and the people  hack home know how he’s
voting, just who  he is representing. Ifhc  chooses to
vote against their wishes, that’s fine, but I think
they should know that so  they can takeany  action
they might desire at a subsequent election. Thank
you. Mr. Chairman.

CHAIKMAN GRAYBILL: Is there dis-
cussion?

(No respons’)

CHAIRMAN GRAYBILL: If  there is no
discussion,  Mr.  I.oendorf,  I think I will ask that
you change your  motion to  be that  when the
committee does arise and report,  after having
under  considerat ion your  proposed subsect ion,
that the same  be adopted. Is that all right?

DELEGATE LOENDORF: I so move, Mr.
Chairman.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l ,
members of the committee, you have beforc  you a
new proposal on subsection 2 of Section 11 by Mr.
Loenclorf,  a n d  h i s  m o t i o n  t h a t  w h e n  t h i s
committee does arise and report after having it
u n d e r  c o n s i d e r a t i o n  t h a t  t h e  same s h a l l  b e
adopted.  So many as shall  be in favor of the
motion say Aye.

DELEGATES: Aye.

CHAIRMAN GKAYBILL: Opposed,  No.

DELEGATES: (No response)

CHAIRMAN GRAYBILL: The Ayes have
it and it is adopted. Mr. Clerk, will you read sub-
section 3?

CLERK HANSON: “Subsection 3: A bill
shall become  law upon a majority vote of the
members present.” Mr. Chairman, subsection 3.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman, I
move that  when this committee does rise and

report ,  after  having had under consideration
Section 11, subsection 3, that i t  recommend the
same do pass.  By changing Section 2,  we hnvo
presented somewhat of a problem in Section 3, and
so as a substitute motion, I would like to amend
Section 3 to read as follows, deleting the entire
subsection 3 and, in essence, we are putting back
in the same language as is  contained in our
present Constitution, and it would read: “No bill
shall become law except by a vote of the majority
of all members present,,  and  on  f inal  passage the
vote to be taken by the Ayes  and the Noes and the
names entered on the journal.” I think this means
that the final vote would have to be entered in the
journal and the other votes would bc taken care of
under Mr. Loendorf’s  amendment.

CHAIRMAN GRAYBILL: Mr. Nutting,
can you tel l  mu the section of the Consti tut ion
you’re quoting from?

DELEGATE NUTTING: Section 24.

CHAIRMAN GRAYBILL: Of Article V?

DELEGATE NUTTING:  O f  A r t i c l e  V ,
yes, sir.

CHAIRMAN GRAYBILL: All right, Mr.
Nutting’s proposal is the substitute motion of the
committee is to delete Section 11, subsection 3, in
its entirety and insert in lieu thereofthefollowing:
“No bill shall become law except by a vote of the
majority of the members present,  and on final
passage  the vote be taken by Ayes and Noes and
the names entered on the journal.” Is there
discussion’?

Mrs.  Erdmann.

DELEGATE ERDMANN: Mr. Chairman,
I rise in opposition to this section for the reason
that at this time we do not know whether our  next
Legislature will be unicameral or bicameral. By
this language, I think it would be possible for any
bill to be passed with only 26 or 27 members of a
unicameral legislative body and I  don’t  consider
that enough. This wording would say “a majority
of  those present  and vot ing” and under  uni-
cameral, you only need a majority, which would be
51 to be a quorum, and then technically, a majority
of 51 is only about 26 or so members and I do not
consider that enough people under the unicameral
system to pass a law.

CHAIRMAN GRAYBILL: Mr. Harper.
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D E L E G A T E  H A R P E R :  M r .  C h a i r m a n ,
exactly-just to follow up-I’m not commenting
on whether i t’s  r ight or not,  Mrs.  Erdmann’s
suggest ion- the  same thing would be  t rue  in  a
bicameral with a Senate of 50 or with either house
with the 50.

C H A I R M A N  G R A Y B I L L :  M r .  N u t t i n g .

DELEGATE NUTTING: Mr. Chairman, I
think it  is  necessary to put in “the members
present” so that R vote could not be prevented by
members merely staying away. That they must be
plYS63lt.

C H A I R M A N  G R A Y B I L L :  M r .  Idoondorf.

D E L E G A T E  L O E N D O R F :  M r .  C h a i r -
man, I’d like to add to that. I agree with Mr.
Nutting. The provision, “members present”, is
absolutely necessary. If you allow people to stay
away and give  them credit for a No vote-in other
w o r d s ,  i f  y o u  r e q u i r e d  a  m a j o r i t y  o f  a l l  t h e
members, you require 51 members to approve
something.  Assuming only 51 members are there,
2 vote against it. You have a vote of 49 in favor, 2
against ,  yet  the measure fails .

C H A I R M A N  G R A Y B I L L :  T h e  C h a i r
would like to call to the attention of the body that
the amendment proposed-thelangungeoutofthe
old Constitution-does say “a majority of all
members present”. Is there further discussion?

Mr. Champoux.

D E L E G A T E  C H A M P O U X :  F o r  t h e  s a k e
of expediency, Mr. President, perhaps it would be
wise--and by this statement I  don’t  mean to
indicate my support  ei ther way at  this  point  for
either type, a unicameral or a bicameral-that we
pose our proposals  in the bicameral  sense and
then if there is some problem, then leave it to Style
and Drafting to change it if we go to unicameral
later on. What I’m thinking about is, what are we
going to go to in terms of the vote if we go both
ways?

C H A I R M A N  G R A Y B I L L :  W e l l ,  I  d o n ’ t
know if you’re posing a question for the Chair, but
the language proposed and on which you are now
v o t i n g  d o e s n ’ t  a p p l y  t o  e i t h e r  b i c a m e r a l  o r
u n i c a m e r a l .  I t  s i m p l y  s a y s ,  a n d  I ’ l l  r e a d  i t
again, “No bill shall become law except by a vote
of the majority of all  members present, and on
f inal  passage the  vote  be  taken by Ayes and
Noes and the names entered on thejournal.“Now,

if that was in the old Constitution, it must work fol
a bicameral system. Is there other discussion?

Mr. Schiltz.

D E L E G A T E  SCHILTZ:  M r .  C h a i r m a n ,
we alrrzady  have  a precedent on this subject from
Proposal Number 1 where I inquired specifically
of Mr. Et,chart  whether it  was  his  intenti~,n  that
the two-thirds or three-fourths,  or whatever the
number was, should apply to the  total number of
members in two houses. and  this is something that
Style and  lhxfting  isn’t going to get  involvwl  in
w i t h  t h a t  precedrnt  unlws  i t ’ s  p r e t t y  ~losrly
spelled out. so wtx’tl  better  be careful  about it here
now.

C H A I R M A N  G R A Y B I L L :  M r .  N u t t i n g .

D E L E G A T E  N U T T I N G :  M r .  C h a i r m a n ,
t h i s  p r o p o s a l - w e  a r e  n o w  w o r k i n g  o n  t h e
unicameral section and this proposal is presented
as a portion of the unicameral.  I  presume that it
will be under discussion again, whether it will be
e a c h  h o u s e  or w h e t h e r  i t  w o u l d  br  o f  t o t a l
m e m b e r s ,  b u t  r i g h t  n o w  w e  a r e  d i s c u s s i n g
unicameral so it  is presented with that idea in
mind.

C H A I R M A N  G R A Y B I L L :  M e m b e r s  ol
the committee, you now  have before you on the
motion of Mr. Nutting that when this subsection 3
of Section 1 l-and his recommendation that when
this committee does arise and report, after having
it under consideration, that we recommend that it
he adopted.  Now, so many as are in favor of
adopting subsection 3 of Section 11 as proposed in
the amendment made by Mr. Nutting:, namely
that it be the same  as in Section 24, Article V, of
the present  Const i tut ion.  please indicate  so by
saying Aye.

D E L E G A T E S :  A y e .

CHAIRMAN GRAYBILL: So many as are
opposed, No.

D E L E G A T E S :  N o .

C H A I R M A N  G R A Y B I L L :  T h e  A y e s  h a v e
it,  and so ordered. Now members of the  body ,
before we proceed, the Chair would like to. with
your indulgence, make a short statement. We have
now, by our  actions since noon, passed two more
subsections,  making the total six subsections that
we’ve  passed today. I would like to suggest to you
that it is probably hecoming  obvious to all of us
now that the Legislature may not be nearly as
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dilatory as some of us sometimes think, and that
mayhe  they  do  a pretty good job to get out ofhwe
in 6’0 or 65 days.  I  think that  we have been
accomplishing much mmx this morning, but I
would still like to call to your attention that so  far
today, in a half a day, w e  h a v e  a d o p t e d  6
subsections  o f  1  s e c t i o n ;  t h a t  the  l e g i s l a t i v e
proposal has 16 sections; and that we have a long
way to go. We are  technically brhind  the schedule
w e  h a v e  s e t  f o r  o u r s e l v e s .  I  w o u l d  l i k e  t o
plrasantly  suggest to you that, in listening to the
discussion, I  think it  is important that we stil l
a t t e m p t ,  a s  i n d i v i d u a l  memhers, to keep  our
discuss ion germane.  And perhaps  more  impor-
tantly, I think we should look once again to the
basic  committee s t r u c t u r e  u n d e r  w h i c h  wc”w
operating. When a committee brings in a report ,
please consider carefully befow  amending the
committee’s report  or changing the committee’s
report.  T h a t ’ s  t h e  p u r p o s e  of the  c o m m i t t e e
system. You are  certainly free to change it ,  but
please do so  after thought. The point is that that
particular committee has  spent  a t  leas t  as  much
time on their issue as you  have  spent on  yours, and
I do feel  that at times WC have made  amendments
from  the floor  with a flick of a pen  that could well
have hen  avoided. Now, on the other hand, if you
sw something in a committee report  tha t  you
really are concerned about, and if you set!  it ahead
oftime,you  mighttakeit  upwith  thecommitte~,or
a n~eml~eroi’t~l~ecommitte~separately  and find out
the purpose for that, rather  than debating it with
six or eight of your  colleagues for quite  a while
hefore  we find out  the  purpose. So, with thatslight
sugges t ion  and  the  admonition that we’ve only
covered 6 subsections  this afternoon--or today-
the Chair is going t,o  ask the  clerk to read Section
I:~l-no,  1%.  1 beg your  pardon. Section 12.

CLERK HANSON: “Section 12, Local and
Special Legislation: The legislature may not pass
a special or local act when a general act is, or can
be made, applicable.”

CHAIRMAN GRAYBILL: Members of
the committee, you have before you Section 12 of
the Legislative Committee proposal.

Mr.  Johnson.

DELEGATE JOHNSON: Mr. President, I
propose that  when this  committee does r ise to
report they will consider Section 12 and move  for
its adoption. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Johnson.

DELEGATE JOHNSON: This  proposed
section is replacement for Article V of the Consti-
tution of Montana. It’s a very-1 mean, Article V,
Section 26, excuse me. Section 26 is probably the
longest  section in our Consti tut ion and I’m not
going to read it. It’s on page 10 ofthc  yellow bound
copy of our  Constitution. I will say it has a long list
of prohibitions. It’s simply a restatement of the-
our  Section 12 that we’re  under consideration-it’s
simply a statement of the last sentence of Section
26. Our committee bel ieves that  this  s tatement
adequately covers the  prohibitions set at length in
the original section. The committee wishes to
remove the long, long list  of prohibit ions and
partly because all these prohibitions are becoming
obsolete.  You’ll find in the U.S. Constitution,
Sections 8, 9 and 10 of Article I, probably in one
way or another covers all  these prohibit ions.  In
addit ion,  this prohibit ion against  special  and
local laws is well established in Montana and the
United States  jur isprudence.  As the cowboys
down in Powder River say, “inclusio  unias,  exlusio
ulterius.”  ( L a u g h t e r )  I ’ v e  b e e n  a s k e d  f o r  a
translation. It’s a good thing I have it. “inclusion
of the one  menns  the exclusion of the other.” Mr.
P r e s i d e n t ,  I  m o v e  f o r  t h e  a d o p t i o n  o f  t h i s
resolution.

CHAIRMAN GRAYBILL: Is there debate
on Section 1%:’

(No response)

CHAIRMAN GRAYBILL: Members of
the committee, you have beforc  you on the motion
of  Mr.  Johnson that  when  this committee does
arise and report, after having under consideration
Section 12 of the Legislctive  Article, it recommend
the same  be adopted. So many as are in favor of
that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: (No response)

CHAIRMAN GRAYBILL: The Ayes have
it. Will the clerk please read Section 13, subsection
l?

CLERK HANSON: “Section 13, Veto: (1)
Every bil l  passed by the legislature shall  be
presented to the governor for  his  approval  and
shall become law if he neither approves nor vetoes
it within 5 days while the legislature is in session
or w i t h i n  25 d a y s  a f t e r  t h e  l e g i s l a t u r e  h a s
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adjourned.” Mr. Chairman, Section 13, subsection
1 .

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
instead of making the usual motion for adoption, I
will make another motion, but before I do that, it is
necessary that I make a brief explanation. In the
present Constitution thevetopowerisembodiedin
both the Legislative and the Executive sections.
You find a very short section in Article V, Section
40, in the Legislative section, pertaining to the
veto; whereas, it is covered in Article 12 of Section
7 at much greater length in the present Constitu-
tion. It so happens that both the Executive and the
Legislative Committees considered that they were
to handle this section and both of them have
prepared provisions for it. However, because it
was unwise to debate it twice, an understanding
has been reached between the chairmen of the two
committees to the effect that the Executive
Committee has greater reliance uponthe  section-
or the yes, the section-it has been decided that ifit
is satisfactory with the Convention membership,
that we should pass this and go on to the-and
take it up when the Executive Article is being
considered. However, there is one correction
which should be made in this section. In the uni-
cameral section it provides in subsection 5, “The
governor shall not have the veto power over  reso-
lutions, initiative, referendum, or constitutional
amendments, and appropriations for the legis-
lature.” Inadvertently, the last phrase, quote, and
appropriations for the legislature unquote, was
omitted from the language in the bicameral sec-
tion which you will find in page 48. That phrase
should be added after the word, “amendments”,
period, on line 22. I could go along and describethe
differences between the Executive and Legisla-
tive sections as they have been prepared but I
doubt that it would be a part of wisdom if the Con-
vention decides to pass this over  to the Executive
Committee. So I move, in order to determine
whether I should proceed or whether it will be
changed, I move that the veto sections of the
bicameral and unicameral Section V, Article
XIII, be transferred to the Executive Committee’s
proposal.

CHAIRMAN GRAYBILL: Very well, Mr.
Romney has moved that Section 13 of the
Legislative Article pertaining to the veto be passed
so that the matter can be taken up as part of the
Executive Committee proposal. Any discussion?

(No response)

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. Romney’s motion, please
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and it’s so ordered. Will the clerk now read
Section 14(l)?

CLERK SMITH: “The governor, executive
officers, heads of state departments, judicial
officers and such other officers as may be made
subject to impeachment by law may be removed
from office upon conviction of impeachment.
Other proceedings for removal from public office
for cause may be provided by law.”

CHAIRMAN GRAYBILL: Members of
the committee, you have before you Section 14(I).

Mrs. Bates.

DELEGATE BATES: Mr. President, I
move that when this committee does rise and
report they have taken under consideration
Section 14, that they will-1 recommend do pass.
This proposal is almost identical to the original
proposal as far as impeachment is concerned. In
reading through the comments, this proposed
section of Article V, Sections 16, 17 and 18 in an
amended form. The proposed section allows the
Legislature to establish impeachment procedures.
The committee believes that the same body which
brings the charges shall not hear the case. For this
reason, the proposed section allows the Legislature
to bring the charges and provides that it should
select some other body to serve as the tribunal. The
proposed section also requires a two-thirds vote to
bring the charges and a two-thirds vote to convict.
This two-thirds vote for charges is different than
the original in the present Constitution. There it
required a majority vote. The proposed article also
allows the Legislature to establish other pro-
cedures for the removal of officers from public
office for cause. In the present Constitution the
Senate sits as the tribunal. In this case it would be
up to the Legislature to provide for a tribunal body.
And otherwise, it’s identical.

CHAIRMAN GRAYBILL: Is there discus-
sion on subsection 1 of Section 14?

(No response)
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CHAIRMAN GRAYBILL: Members of
the committee, you have hefore  you. on the motion
ofMrs.  Hates, that when thiscommitteedocsarise
and report, after having under consideration
subsection 1 of Section 14, that it recommend the
same be adopted. So many  as are  in favor of that
motion, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: (No response)

CHAIRMAN GRAYBILL: T h e  A y e s  have
it. Will the clerk please read subsection 2 of
Section  14?

CLERK SMITH: “The legislature shall
provide for the manner, procedure and causes for
removal by impeachment and shall provide for a
tribunal.”

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: I went on to explain
the whole  article before and this is the  difference
here is where, from the old law-

CHAIRMAN GRAYBILL: Is there discus-
sion of subsection Z?

Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman, I
am concerned  by an apparent difference between
the comments and the actual language of suhsec-
tion 2. The comment says that the Legislature
shali bring the charges and provides it should
select some other body to serve as the tribunal.
Section 2 provides that the Legislature shall pro-
vide for a tribunal but does not say that the same
body which brings the charges can not also hear
them. So, I’m wondering if some member of the
committee would commenton that.Theway  I read
2, it doesn’t exclude?  the same  body that brings the
charges from also hearing them. from also trying
them, which I believe would be a violation of our
separation of pw~ers.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, I
suppose I didn’t clarify that. This is true. It is
anticipated that it will be another body, that they
will appoint another body.

CHAIRMAN GRAYBILL: Yes, I think
his question is, if that’s the case,  where does it say

that in the language? Is that right, Mr. McNeil’!

DELEGATE MCNEIL:  (No audible re-
sponse)

DELEGATE BATES: (Inaudihle)...excuse
me-the Legislature shall provide for the manner,
procedure and causes and provide for the tribunal.
They will set it up. It would be  by law.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman, but
as I read Section 2, the Legislature could provide
that itself would serve as the tribunal and does not
require, as  your comments suggest, that another
body serve as a tribunal.

CHAIRMAN GRAYBILL: Mr. Catr.

DELEGATE CATE: Mr. Chairman.

CHAIRMAN GRAYBILL: Hold the mike
down, Mr. Gate.  Thank you.

DELEGATE CATE: Mr. (J~airman,  Mr.
McNeil, the present method of impeachment in
our  present Constitution provides that the House
will bring the impeachment charges and the
Senate will act as the judge. And we tried to write
this article so  it would fit both bicameral and
unicameral proposal, and  we felt that simply
leaving it to the Legislature would permit, for
instance, the unicameral system to appoint per-
haps the Supreme Court to hear the impeachment
charges, and it would still leave in a bicameral
system the power of the Legislature to put the
Senate in as the tribunal. And that’s the way it ’s
written the way it is so it would fit both the
bicameral and unicameral provision, and leave it
up to the Legislature to determine who the tribunal
would he.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman, I
believe if you read the comments like Mr. McNeil
has done, that these comments have practically
the force of law when it comes to interpreting what
we have done in the Constitution. So any court
would read these comments and read the intent of
our section on impeachment.

CHAIRMAN GRAYBILL: Is there further
discussion?

Mr. McNeil.
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DELEGATE MCNEIL: I move to amend
subsection 2, Section 14, by adding the following
language: “different from the tribunal bringing
the charges.”

CHAIRMAN GRAYBILL: Will you send
that up to the Chair? I take it, if I wrote it down
correctly here, that it is the sense of Mr. McNeil’s
amendment to add to the end of subsection 2 a
clause; so it would read: “and shall provide for a
tribunal comma, different from the tribunal bring-
ing the charges”. Is there discussion of Mr.
McNeil’s proposed amendment?

Mr. Lynch-Joyce, excuse me.

DELEGATE JOYCE: Neil Lynch
wouldn’t like that, Mr. President. Mr. President, I
move as a substitute motion that the amendment
not-or I speak-1 rise in opposition to the pro-
posed amendment on this ground and suggest that
perhaps, even though the comments may not be
part of the law, that we vote on the section on the
basis as though the comments were part of the
law, and leave it to Style and Drafting to come up
with the language that will accomplish what the
comments say the committee wanted to do.
Therefore, [I] oppose the amendment on that
ground only.

CHAIRMAN GRAYBILL: Very well, I
take it the amendment is on Mr. McNeil’s
amendment. Mr. McNeil would amend subsection
2 of Section 14 so it reads as follows: “The
legislature  shall provide for the manner, pro-
cedure and causes for removal by impeachment
and shall provide for a tribunal--” that’s already
in there. Then he would add, “different from the
tribunal bringing the charges.”

Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman, I
think that Mr. McNeil is hunting for the right
target, but I don’t believe he’s found it. It seems to
me that it’s inadequate to have the House that
brings the charges appoint the tribunal. I think
that somewhere it should be spelled out. Under the
present Constitution, of course, the Senate-it is
spelled out and the Senate hears the case and ifwe
have a bicameral Legislature, that could be
followed with a bicameral situation. But if it is
going to be a unicameral house, certainly the
accusing house should neither be the judge, nor
should it appoint the judge. It should be spelled out
in this article right now. I am not prepared to say
who should be handling the impeachment

proceedings-perhaps the Supreme Court, perhaps
a group of judges, or somebody that we would
name now, but certainly not somebody that the
accuser would appoint.

CHAIRMAN GRAYBILL: All right, the
question still arises on Mr. McNeil’s amendment
which would say-he would add to this clause, to
this subsection, a clause which would say that
“the legislature shall provide for a tribunal
different from the tribunal bringing the charges.”
So many as shall be in l’avor of Mr. McNeil’s
amendment, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed,  No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it, and so ordered. Is there further discussion on
the language of the committee’!

(No response)

CHAIRMAN GRAYBILL: Members of
the committee, you now have before you on the
motion of Mrs. Bates that when the committee
arises and reports, after having under considera-
tion Section 14, subsection 2, that the same shall
be adopted. All those in favor of that motion, say
Aye.

DELEGATES: Aye

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and it’s adopted. All right, will the clerk please
read subsection 3?

CLERK SMITH: “Subsection 3: Impeach-
ment can be brought only by two-thirds vote of the
senate and no conviction for impeachment shall
be made  except by a vote of two-thirds or more of
the members of the tribunal hearing thecharges.”

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, I

move that when this comm&x  does rise, and
report, after having under consideration subsec-
tion 3 of Section 4, that I recommend do pass and
this--My.  Chairman.

CHAIRMAN GRAYBILL: Mrs. Bates.
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DELEGATE BATES: This is where the
two-thirds vote is required of the Senate, it says
“for conviction”, and this is where it differs from
the original passage.

CHAIRMAN GRAYBILL: I take it to be
the sense of the body that Style and Drafting can
deal with the word “senate”, if it becomes
necessary. Is there other discussion of the
subsection?

(No response)

CHAIRMAN GRAYBILL: If not, mem-
bers of the committee, you have before you on the
motion of Mrs. Bates that when this committee
does arise and report, after having under
consideration subsection 3 of Section 14 of the
Legislative Article, that the same be adopted. So
many as shall be in favor of that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.

DELEGATES: (No response)

CHAIRMAN GRAYBILL: The Ayes have
it and it’s adopted. Will the clerk read subsection
4?

C L E R K  S M I T H : “Subsection 4: Such
conviction shall only extend to removal from
office and disqualification to hold and enjoy any
office under the state, but the party, whether
convicted or acquitted, shall also be liable to
prosecution according to law.” Mr. Chairman,
subsection 4.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, I
move that when this committee does rise and
report, after having under consideration subsec-
tion 4 of Section 14, they do pass.

CHAIRMAN GRAYBILL: Mr. Cate.

D E L E G A T E  C A T E :  M r .  C h a i r m a n ,  I
think we have a problem here, something I think
our committee overlooked. When we drafted this
article, we were proposing to call the unicameral
body a “senate” and it was supposed to have been
written to apply to both the bicameral and
unicameral system but, of course, vote of the
Senate would limit it to a bicameral system, so I

would move that Section 3 be amended to provide
on line 16, “vote of the impeaching body, or the

body”-1’11 sit down and write this down
(Inaudible).

CHAIRMAN GRAYBILL: Do I take it you
relinquish the floor?

Mr. Davis.

DELEGATE DAVIS: Mr. President. Mrs.
Bates, would you yield to a question, please?

DELEGATE BATES: Yes, Mr. Davis.

DELEGATE DAVIS: I am not certain of
the language in Section 4 where you provide for
the removal from office, any disqualification to
hold or enjoy any office under the state. I don’t
know how far that would be in conflict with the
proposed article that will be in the Bill of Rights,
that after you have served your sentence that you
are then reinstated to all your rights; and in the
Election and Suffrage matter we passed, unless
you are under sentence for a felony you’re able to
hold office. So, you are running head-on into an
article we have already passed, perhaps. Would
you please give us the benefit of your committee’s
thinking?

DELEGATE BATES: Floyd, you know,
many things happened after this was written and
I’ll have to turn this over to some of the attorneys
here. Somebody else want to take this?

CHAIRMAN GRAYBILL: Mr. Loendorf
stood up.

D E L E G A T E  L O E N D O R F :  M r .  C h a i r -
man, I’ll take a crack at it. Of course, this article
was drafted at a time when we didn’t know what
would be in the General Government Article, but it
seems to me there’s really no conflict. Since both
provisions are in the Constitution they must be
interpreted together, and here we’re dealing not
necessarily with a crime, but with removal or dis-
qualification to hold an office; while as I recall in
the General Government provision, we’re pro-
viding that conviction of a crime is an automatic
disqualification to hold office during the term the
man is under state supervision.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman,
would Mr. Loendorf yield?

CHAIRMAN GRAYBILL: Mr. Loendorf?

DELEGATE LOENDORF: I yield.



VERBATIM TRANSCRIPT, FEBRUARY 22, 1972 679

DE:LEGATE  A R O N O W :  (Inaudible)...the
proposed ar t ic le  says , “and disqualification to
hold and enjoy any office under the state.” Does
that mean forever? Or until  what t ime does that
disqualification cease’!

D E L E G A T E  L O E N D O R F :  O k a y .  M r .
Aronow,  we have to read the entire provision, or
Section 14, as a unit. And subsection 2, I think,
provides that the Legislature shall provide for the
manner,  procedure and causes for removal by
impeachment. And I would think the Legislature
would have discretion in this area. In this article
we’re not providing any particular reason for
impeachment.  We’re leaving that open.

D E L E G A T E  A R O N O W :  B u t  t h e  q u e s t i o n
is, Mr. Loendorf,  how long does that  disqualif i-
cation from holding office continue? Is that
forever‘! For the length of the man’s lifetime’! Or
woman’s?

D E L E G A T E  L O E N D O R F :  T h a t  w i l l  dc-
pend on whatever  the  s ta tute  implementing  this
provision provides.

D E L E G A T E  A R O N O W : It doesn’t say as
provided by law.

C H A I R M A N  G R A Y B I L L :  M r .  D a v i s .

D E L E G A T E  D A V I S :  I  w o u l d  m o v e  t h a t
subsect ion 4 be amended by delet ing the lan-

guage, “and disqualif ication to hold and enjoy
any office under the state”. Mr. President, it would
seem that. . .

C H A I R M A N  G R A Y B I L L :  M r .  I)avis,  I
trust you’ll write that up and send it up here, and
go ahead and  discuss it.

D E L E G A T E  D A V I S :  I t  w o u l d  s e e m  t h a t
YOU might have many more rights in this state if
y o u  w e r e  a  c o n v i c t e d  f e l o n  t h a n  u p o n  t h e
termination of your sentence than if  you were
impeached for any malfeasance or nonfeasance in
office. And by deleting this I think you do, then,
leave i t  to the statutes to implement i t  without
making a permanent disqualification which will
conflict with your other sections of our Constitu-
tion and won’t hold up anyway.

C H A I R M A N  G R A Y B I L L :  M r .  J o y c e

D E L E G A T E  J O Y C E :  I  r i s e  i n  o p p o s i t i o n
to the amendment for it  doesn’t seem to me it
follows necessarily that we are in conflict.  It’s

simply if a man is impeached, why, then be can’t
hold any public office from then on out.  That’s
what our current  Constitution, as I understand it,
reads.  I  would think that  anybody who actually
gets impeached is not apt to ever  get elected to any
office and maybe that’s the way it ought to be.

CHAIRMAN GRAYBILL: Is there  further
discussion‘? Mr. Gate,  do you want us to wait a
minute? Are you writing.an  amendment’!

D E L E G A T E  C A T E :  I ’ l l  p a s s .

C H A I R M A N  G R A Y B I L L :  M r .  M c N e i l .

DELEGATE M C N E I L :  M r .  C h a i r m a n ,  I
believe the problem could be solved if I  could
propose an amendment to subsection 3 to delete
the word “senate”, in l ine 16 and substi tute
therefor  the two words,  quote,  impeaching body
end quote; and then in line 18, insert the word “dif-
ferent”, prior to “tribunal”, and if such a motion is
not out of order, I will so move.

CHAIRMAN GRAYBILL: Well, it is out of
order because we are on subsection 4 and we are
dealing with Mr. 1)avis’  amendment which was to
drop  the  phrase “and disqualified-disqualifi-
cat ion to hold and enjoy any office under  the
state.” I think the only way we can  do what you
say is to reach it on rt~cl,nsideration  at some later
time, Mr. McNeil. Is there  further discussion’!

(No response)

C H A I R M A N  G R A Y B I L L :  I f  n o t ,  t h e
issue is on Mr. Davis’ amendment which would
m a k e  s u b s e c t i o n  4  r e a d  a s  f o l l o w s :  “ S u c h
conviction shall  only extend to removal from
off&“-then  he deletes  a  phrase-“but  the  party,
whether convicted or acquitted shall also be liable
to prosecution according to law.” HE has deleted
the phrase “and disqualification to hold and enjoy
any office under  the state.” All those in favor of
Mr. 1)avis’  amendment,  say Aye.

D E L E G A T E S :  A y e .

C H A I R M A N  G R A Y B I L L :  O p p o s e d ,  N o .

D E L E G A T E S :  N o .

CHAIRMAN GRAYBILL: The Ayes have
it unless you want a division.

(No response)

CHAIRMAN GRAYBILL: The Ayes have
it and the motion is adopted. The question now is
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on subsection 4, as amended. Is there further
discussion?

(No response)

CHAIRMAN GRAYBILL: If not, mcm-
bers of the committee, you have before you on the
motion of Mrs. Bates that when this committee
dots  arise and report. after having under consider-
ation subsection 4, as amended, of Section 14 that
the same be adopted. All in favor, please say Aye.

D E L E G A T E S :  A y e .

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: (No response)

CHAIRMAN GRAYBILL: Subsection 4 is
adopted as amended. (Inaudible)...will  the clerk
read Section 15 of the Legislative Article? Just a
moment. Please read Section 15, sub. 1, of the
article.

CLERK SMITH: “Section 15, subsection 1.

For the purpose of electing members of the
legislature, the state shall be divided into as many
districts as there shall be members of the
legislature. Each legislative district shall consist
of compact and contiguous territory and be so
nearly equal in population as it is practicable.”

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: (No  audible
response)

CHAIRMAN GRAYBILL: The Chair will
ask Mr. Aasheim, the Chairman of the committee,
to explain Section 15. There is an amendment pro-
posed to Section 15 which goes to all ofthe section.
So Mr. Aasheim, perhaps you should explain all of
the section first and then we’ll  come back and take
it section by section.

DELEGATE AASHEIM: Mr. Chairman,
Mr. Skari will take care of this one.

CHAIRMAN GRAYBILL: All right, Mr.
Skari.

DELEGATE SKARI: Mr. President, I
move that when this committee does arise and
report, after having had under consideration
Section 15, subsection 1, of the Legislative
proposal, I recommend that the same do pass. Mr.
President.

CHAIRMAN GRAYBILL: Mr. Skari.

DELEGATE SKARI: The Legislative
Committee recommends single member legisla-
tive districts for both the bicameral and the
unicameral Legislature. Under a bicameral system
we recommend the two representative districts for
one senatorial district. Our reasoning here is to
justify a bicameral legislative structure. Senators
and representatives should have different constit-
uencies. In other words, the senator should
present the broader view. Under the unicameral
article, we recommend single member districts
completely.  Our rationale for single member
districts is somewhat as follows.

CHAIRMAN GRAYBILL: Mr. Skari, I
wonder if you’d step forward and use a mike in the
IWV ahratl  of you. Mr. Rebnl’s  mike’s available
t11crc.

DELEGATE SKARI: The committee’s
reasoning for single member districts is as
follows: it fosters personal identification between
the legislator and his constituency. I think we’re
all aware of the problems inherent in such large
multimember districts, such as Yellowstone and
Cascade Counties, the long ballots, especially the
primary ballots. It becomes more like an exercise
in throwing darts, I think, for the voters-looking
at it from the point of view of the voters. In the
rural areas we have our problems also. Multi-
member districts lead to serious geographical
representation problems. The multimember dis-
tricts comprise many large counties, and this
involves thousands and thousands of square
miles. Also, there is no guarantee that all the
representation will not be from one part of the
district. Campaign expenses would bereduced. We
believe that voters would be much more aware,
and it would open the Legislature to those who are
now barred by a lack of campaign funds. People
could campaign on a person-to-person basis rather
than through expensive-than an expensive
campaign through the media. We feel that the
person-to-person campaign is the most effective. It
is the least deceptive. Also, candidates would be
somewhat less dependent on party support. We
feel that, also, the constituents would follow the
legislative performance and voting record of one
legislator far better than that of many legislators.
They know exactly to whom they should address a
complaint or who they should contact. It greatly
reduces the burden on the voter. We feel that the
most accurate method of representation is by
single member districts. Minorities are not
submerged and their voice drowned out. Block
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voting is somewhat discouraged by this method.
You vote for a candidate rather than strictly upon
party lines. The committee realizes that single
member districting requires the establishment of
more boundary lines, but we feel that the great
improvement in democratic representation is
certainly worth this. In subsection 2 we will have
some recommendations on how this should be
done. The committee also feels that single member
districts are the most desirable method of
representation and that they should be constitu-
tionally provided for. Legislators who have won
reelection from multimember districts are prob-
ably not inclined to vote for smaller districts. For
this reason, the committee recommends writing
single member districting right into the new
Constitution. Multimember districts may be
declared unconstitutional, also. The federal court
case in Alabama is something that we must pay
some attention to. Multimember districts must
therefore be considered to be on rather shaky legal
ground in the future. In closing, I’d like to point out
that Montana has had, from territorial days until
1965, has elected most of its Legislature, both the
House and the Senate, on a single member basis.
For these reasons, I move that we adopt Section
15, subsection 1.

CHAIRMAN GRAYBILL: Very well. So
that everyone will understand what we are doing
here, it seems to me that subsection 1 deals with
single member districts as a principle. The amend-
ment that’s coming in deals with the rest of the
subsections so we should debate and discuss and
pass or not pass subsection 1 now. Is there
discussion on subsection l?

(No response)

CHAIRMAN GRAYBILL: Very well,
members of the committee, you have before you,
on the recommendation of Mr. Skari, that when
this committee does arise, after having under
consideration Section 15, subsection 1, that it
recommend the same be adopted. All in favor,
please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and it’s so adopted. Now, will the clerk please
read-will the clerk please read subsection 2?

CLERK SMITH: “Subsection 2: ~mme-

diately upon enactment of this section and in the
session preceding each census made by the
authority of the United States, acommitteeoffour
citizens, none of whom may be public officials,
shall be designated to draft a plan for redistricting
and reapportioning the state into legislative and
congressional districts. The majority and minor-
ity leaders of the legislature shall each designate
two commissioners. The four commissioners,
within 20 days after their designation, shall select
the fifth member, who shall serve as chairman of
the commission. If the four members fail to select
the fifth member  within the time prescribed, a
majority of the supreme court shall appoint the
chairman.” Mr. Chairman, subsection 2.

CHAIRMAN GRAYBILL: Mr. Skari.

DELEGATE SKARI: Am I on? Mr. Presi-
dent, I move that when this committee does arise
and report, after having had under consideration
Section 15, subsection 2, of the Legislative
proposal, I recommend that the same do pass. Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Skari.

DELEGATE SKARI: This is the majority
proposal on the establishment of a method of
reapportionment. We have had considerable fun
with the reapportionment article, and we spent
considerable time on it. We realize that reappor-
tionment needs to take place about every 10 years
because the effects of reapportionment can greatly
affect local and state political structure for a
decade. Mr. President, because these sections are
somewhat intermixed here-they are part of a
plan-and I beg your indulgence here if I possibly
go over into the other sections a bit.

CHAIRMAN GRAYBILL: Mr. Skari, do
you wish the clerk to read 2, 3, 4, 5 and 6 now?

DELEGATE SKARI: Yes.

CHAIRMAN GRAYBILL: Very well, the
clerk please read 3, 4, 5 and 6.

CLERK SMITH: “Subsection 3: No later
than 90 days after appointment of the chairman,
or following the official reporting of each federal
census, whichever is later in time, the commission
shall file a plan with the secretary of state.”
Subsection 3. “Subsection 4: Any person ag-
grieved by the preliminary plan shall have 30
days to file exceptions with the commission in
which case the commission shall have 30 days
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after the date the exceptions were filed to prepare
and file a revised plan. If not exceptions are filed
within 30 days, or if filed and acted upon, the com-
mission’s plan shall be final and have the force of
law.” Subsection 4. “Subsection 5: Any aggrieved
person may file an appeal from the plan directly to
the supreme court within 30 days after filing. Ifthe
appellant establishes that the final plan is
contrary to law, the supreme court shall issue an
order remanding the plan to the commission and
directing  the commission to reapportion and
redistrict in n manner not inconsistent with such
order.” Subsection 5. “Subsection 6: When the
supreme court has finally decided an appeal
taken, the reapportionment plan shall have the
f(xce  of law and districts shall be used thereafter
in elections to the legislature until the next reap
portionment is required.” Mr. Chairman, subsec-
tion 6.

CHAIRMAN GRAYBILL: NOW, Mr.
Skari,  why don’t you explain all of the subsec-
tions, 2, 3, 4, 5 and S?

DELEGATE SKARI:  T h a n k  y o u ,  M r .
President. As I mentioned, the effects of reappor-
tionment can greatly affect local and political
structure for at least a decade. We feel that some
consideration has to be paid to this area and how
this is to be accomplished. The majority report
recommends the establishment of a commission
on reapportionment and redistricting which
would initiate a reapportionment and redistrict-
ing plan which would essentially-which would
be appointed by the legislative leadership but
would be somewhat independent and auton-
omous. It would, in effect, bypass the Legislature
from this point on. It is our aim to provide for the
creation of a commission reasonably free of
legislative pressure. To do this, we recommend
that the Convention constitutionally delegate this
power to this commission. Our reason for this is as
follows: we are not infatuated with the creation of
special commissions to accomplish what some
people consider to be a legislative function. We
question, however, whether this is entirely a
legislative function. There is a definite conflict of
interest here. I would point out that England,
under its parliamentary system, uses apermanent
boundary commission, and the only member of
the Parliament on this is the somewhat depolitized
speaker of the House of Commons. The redistrict-
ing and reapportioning in the sixties did place a
great strain under the methods we had worked
under before. The Montana experience was that in

1965 the Legislature was unable to reapportion.
About a dozen bills were introduced, and not a
single one was accepted. Consequently, it fell to
the federal District Court to reapportion the state.
In 1971 the Legislature drew up one plan which
was invalid because of a 37 percent variance. After
working through the regular session, one special
session, the Legislature finally came up with the
present plan in the second special session, which
the court allowed to stand for the election of this
Convention. Utah recently met in a special
session soley for the purpose of reapportionment.
Other states have had similar experiences in the
past 15 years and among revisions in the past 15
years in new Constitutions, only two leave the
traditional legislative reapportionment undis-
turbed. Reasons-there are several reasons why
reapportionment is difficult for the Legislature.
Each legislator tends to create his own district
first. I think this is just a natural human trait. It’s
not meant as criticism. There is a great difficulty
in being objective here, because one man’s
gerrymander can be other one’s logical district.
There is a certain pressure from legislators not on
the committee. Legislators themselves do not
particularly enjoy this job, either. Also, it takes a
great deal of the Legislature’s time. I would point
out also that single member districts and
residence requirements will greatly increase legis-
lative difficulties in this area. Some of the features
of the majority plan are as follows: there is a
choice of four members by legislative leadership.
The Chairman is chosen from this number and
would be acceptable to them. We state that no
public officials would be serving on this commis-
sion. Under this plan, the legislators and private
citizens would have the same privilege of filing
objections or exceptions to the commission. They
could do this without expensive litigation. This
could be done without going to court in a 30.day
period. I would say that interest in redistricting
should not be confined only to legislators, and I
would suggest that we avoid a long period of
wasted time. I think that experience has shown
that reapportionment tends to fall ultimately to
the backstop agency. In this case we are asking
the commission to initiate and to carry it out
completely. We suggest that this wastage of
legislative time be avoided. Among states which
have adopted specialized reapportioning agencies
in recent years, the great majority require single
member districts in both housesoftheLegislature.
Thank you.

CHAIRMAN GRAYBILL: Mr. Aasheim.
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DELEGATE AASHEIM: In backup to the
presentation, I know you were given considerable
material here and we are going to have a minority
report, but I want to explain again this program,
as Mr. Skari has explained it so very thoroughly
and very ably. You’ll note that the committee-or,
I want to explain to you the committee was
unanimous in the matter of creating single
member districts. The plan for reapportionment
and districting was a little different matter. We did
agree on one plan, but not in total. And there is
basically two different ideas here, and this one is
quite stringent in that it gives the commission
pretty near autonomous power. Now, maybe you
don’t want that. We are amendable to any
suggestion you might have, but if you’ll note again
what Mr. Skari told you, that this commission is
created by the majority and minority floor leaders
of the two houses, or they would select four. Or if
there was one house, they would select four-the
majority and minority floor leader-and they in
turn would select a Chairman. If they couldn’t the
Supreme Court would select a Chairman. Then,
this committee would present a plan and they
could gerrymander whatever you please, but they
would do it, and then any member of the Legisla-
ture could go to the commission and say, “We don’t
like this because you have left me out” or, “You
have done something wrong over here.” And we
feel that theLegislature, theindividuals, probably
know as much about how this state should be
apportioned as maybe a commission. So, they have
this right to go to the commission and say, “We
don’t like this,” but all they can do is recommend.
So this commission is pretty powerful. They can
say, “We’re going to adopt this no matterwhatyou
say.” Then, of course, in 30 days, if the Legislature
doesn’t make any recommendation, any ag-
grieved person--a citizen-can bring action in the
court to say, “This is not proper. Now, that’s all I
wanted to say-to explain this majority proposal.

CHAIRMAN GRAYBILL: The Chair is
interested in recognizing whomever wants to
handle the minority report before we debate this.

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman.

CHAIRMAN GRAYBILL: Do you want to
make that now, or do you want to hold that?

DELEGATE NUTTING: Mr. Chairman, I
will mention-well, let’s see--as a substitute
motion, I move we adopt the minority report, and

you have it on your desk. It says Plan 2 at the top.
It’s a single sheet. It has printed, written large
letters, Plan 2. If you have it in front of you, the
essential difference is not that we vary in the
selection of the commission, not that we-the
method that the commission is selected. In Plan 2,
it merely assumes that the-where could you get a
more representative body to represent you than
the Legislature? So, what we do in Plan 2, we give
the Legislature an opportunity to reapportion
themselves. If the Legislature fails to do so, then a
commission’s plan would go into effect. That’s
essentially the only difference between the two
plans. One leaves it with the commission with no
recourse other than any citizen has a right to
complain, but the commission’s plan itself goes
into effect if they do not choose to consider the
recommendations. This proposal, it acts more as a
backstop commission in that it’s there. There are
several different aspects of this which could be
changed. The commission could possibly intro-
duce their plan first, and the Legislature would
have the right to offer a plan or not. But
essentially the difference between the plan as you
see it in the book and Plan 2 is thattheLegislature
does have an opportunity to examine the plan and
rewrite it-write one of their own if they so choose,
and the commission would be a backstop under
Plan 2; under the plan as it is in the book they
would write the reapportionment law.

CHAIRMAN GRAYBILL: Mr. Nutting,
for the Chair’s information, are you proposing
Plan 2, which is Section 15, Districting and
Apportionment, as a substitute for Sections 2,3,4,
5 and 6? or just Section 2?

DELEGATE NUTTING: Mr. Chairman, I
guess my motion should be that Sections 2,3 and 4
be stricken in their entirety and be replaced with
Section 2 of the minority report, and that theother
sections be renumbered consecutively. Under this
condition, it still keeps the single member
districts. It still gives the right of appeal to the
Supreme Court and it-the commission still stays
in effect in case the Supreme Court rules that it is
unconstitutional-the state Supreme Court.

CHAIRMAN GRAYBILL: All right, now
the Chair-Mr. Davis I am going to recognize you,
but the Chair is going to have the clerkread Plan 2
so the delegates will have it read for them once. All
right, I’ll read it. “Section 15, Districting and
Apportionment, subsection 2. In a session
preceding each federal decennial census, a
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reapportionment commission shall be established.
The majority and minority leaders of the legisla-
ture shall each designate two commissioners. The
four commissioners, within 20 days after their
designation, shall select a fifth member, whoshall
serve as chairman of the commission. If the four
members fail to select the fifth member within the
time prescribed, a majority of the supreme court
shall appoint the chairman. The commission shall
have the power to reapportion if the legislature
fails to do so within 60 days of the first day of the
first session after the census enumeration. The
commission’s apportionment plan shall be filed
with the secretary of state. After enactment of the
final plan, this commission shall be dissolved.”
Now, Mr. Davis.

DELEGATE DAVIS: Would Mr. Nutting
yield to a question, please?

CHAIRMAN GRAYBILL: Mr. Nutting?

DELEGATE NUTTING: Yes.

DELEGATE DAVIS: Under your plan,
Mr. Nutting, there would not be a reapportion-
ment until after the next federal census, is that
correct?

DELEGATE NUTTING: Yes.

DELEGATE DAVIS: Would you yield to
another question, Mr. Nutting?

DELEGATE NUTTING: Yes.

DELEGATE DAVIS: Is it the sense of
your committee that under the majority proposal,
we likewise would not have another apportion-
ment until after the next federal census?

DELEGATE NUTTING: That is correct.

DELEGATE DAVIS: And just to be sure
that I know what I’m voting on, in other words,
then the size that we select here in this body or the
size that the Legislature fixes themselves, will
determine the size of the body and the districts. Is
that correct?

DELEGATE NUTTING: I’m afraid I
don’t really follow you. If the commission-if
the-whatever size is settled on in the Constitu-
tion would be-it would have to be reapportioned
to that size, if that’s what you-or if each 10 years
as the census comes out, it would then be
reapportioned under these rules. Am I answering
your question?

CHAIRMAN GRAYBILL: Mr. Davis?

DELEGATE DAVIS: Yes, I believe so. In
other words, the districts we now have are going to
remain in effect until the next census, is really my
question. I didn’t ask it very well, but I think it’s
important we be clear on that.

DELEGATE NUTTING: Oh-of course,
we will be changing from multimember districts to
single member districts if we accept this proposal;
therefore, there would have to be a reapportion-
ment to get to the single member districts.

CHAIRMAN GRAYBILL: Now, so that
everyone may understand this, if the Chair under-
stands it, subsections 15-2, 3 and 4 of the majority
report set forth a method whereby acommissionis
appointed, and in subsection 4 it says, the
commission shall have 30 days after the date the
exceptions were filed. In other words, the
commission’s filed its thing with the Secretary of
State, then there shall be 30 days after that within
which exceptions are filed, and then the commis-
sion shall consider the exceptions, and may file a
revised plan. But the point is, on line 12, on page 8,
if the commission does not revise it, then the
commission plan-or in any event, whatever the
commission does, the commission plan shall be
final and have the force of law. Now, Plan 2 sets up
a commission in a similar fashion which reports, I
believe, to the Secretary of State, but in any event
the commission will have the powerto  reapportion
if the Legislature fails to do so within 60 days ofthe
first day of the session following the census
enumeration. So, the point is, that if the
Legislature wants to reapportion, it can during the
first 60 days of its first session after the census.
And if it doesn’t, then the commission’s plan is
automatic. The question is whether or not to let the
commission reapportion or whether to let the
commission reapportion only if the Legislature
fails to reapportion. Now, Mr. Nutting and Mr.
Skari, if I haven’t fairly stated your positions,
please correct me, but I think it’s important that
we get this straight. They both seem to benodding
yes. Is that right, Mr. Skari?

Mr. Skari.

DELEGATE SKARI: I want to point out
there on line 7 of the majority proposal, we do
allow for reapportionment following the adoption
of this Constitution.

CHAIRMAN GRAYBILL: I see. All right,
that’s another further refinement. Now, is there
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debate or discussion on the reapportionment
problem?

Mr. Amess.

DELEGATE ARNESS: Mr. Chairman, if
I understand it correctly then, under the minority
proposal there’d be a redistricting in 1980.,  And
under the majority proposal there’d be aredistrict-
ing, assuming that the Constitution is approved,
in 1973. Is that right?

CHAIRMAN GRAYBILL: E x c e p t  t h a t
Mr. Nutting already explained that even under
theirs, if you go to single member districts, there’ll
be one in 1973 to accomplish that. Isn’t that right,
Mr. Nutting?

D E L E G A T E  N U T T I N G : S o r r y ,  M r .
Chairman, I missed the...

CHAIRMAN GRAYBILL: In other words,
even under the minority proposal, if we go to
single member districts, there’ll be a reapportion-
ment to accomplish that in 1973?

DELEGATE NUTTING: That is correct.

CHAIRMAN GRAYBILL:  So t h e r e ’ s
going to be one in 1973 under either plan, Mr.
Ar”eSS.

Mr. Garlington.

DELEGATE GARLINGTON: In looking
at Plan 2 here, I am puzzled by what would occur if
the Legislature makes some kind of redistricting
and reapportionment plan within 60 days, but if it
is not any more successful than the one was that
was attacked in the federal court, it would derail
the commission and leave the whole thing up to
the federal court. And I suggest this as a
delinquency in the plan.

CHAIRMAN GRAYBILL: Mrs. Blend.

DELEGATE BLEND: M r .  C h a i r m a n ,  I
rise in support of the majority subsection. As Mr.
Nutting pointed out, the Legislature has a great
and vast knowledge of apportionment and re-
districting. I feel that this can be informally
handed on very well to the commission, who would
accomplish this act.  I  do not think that the
Legislature is psychologically fitted to reapportion
itself. I think it’s too lengthy a program for them to
undertake for something that should be accom-
plished by a nonpartisan, or at least impartial
group.

CHAIRMAN GRAYBILL: M r .  (‘atv.

DELEGATE CATE: Mr.C:h;rirmx~,  1 have
a proposed amendment to Section 2. I see two
things wrong with both the amended-both the
majority and minority reports. First of all, the
majority report does not take into consideration
the possibility of the existence in the future
of minority parties or independents. My amend-
ment, which would provide that the party leader-
ship of any political party holding at least
20 percent of the seats in the Legislature shall
appoint two members to the commission, would
give recognition to independents and to the pos-
sibility of minority parties existing in the future.
Stw)ndly.  the majority and minority proposals tie
us into the terms.  “miljwity  leader”  ant1 “mint,rit>
I~ltlcr.”  In other  words. WP’W mandating by thv
C’onstitution  that there sh 0”  c It iuc  10 ICC15  1”I I I 1 : .I f?’ L .:
the Legislature and I think that’s something that
is appropriately left up to the Legislature, to
determine the titles and them&hods ofleadership.
Thirdly, in the minority plan, Tom Harrison, who
is the majority leader of the House, said this-he
said, “If you give us that type of a plan, I just won’t
bring the reapportionment plan up for 60  days and
then  I‘ll go pick-I’ll  go with the minority Icnde~
and gu pick thrguy  that I want to sit on the plnn  so
that he does what I want him to do.” and  so I think
that the minority plan has that wc~aknrx+.  And so
I would move to amend Section 2 to p~~vitlc  as
follows:

CHAIRMAN GRAYBILL: All right. now
just a minute, Mr. Cat?.  I,et  mc understand what
you’w  doing. I have  it here. but a(, the moment  th(’
situntion  i s  t h a t  t h e  m a j o r i t y  rrport  has bwn
nrovcd. Mr. Nutting hns proposed a substitute,
motion which is Plan 2, and do you want to amend
the substitute mrltim, is that right’!

D E L E G A T E  C A T E :  I‘ll mu\‘<>  t o  amend
thr substitute motion.

CHAIRMAN GRAYBILL: I;y s t r i k i n g
evwything after the scaction  and putt.ing  in yours.
is that right?

DELEGATE CATE:  Kight.

CHAIRMAN GRAYBILL: O k a y .

DELEGATE CATE: And w~~uld  you like to
have  the clerk read it, or do you want mc to wad it?

CHAIRMAN GRAYBILL: T h e  clerk can
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read it, I think. It’s this-it’s-I have it-just a
minute until I make a note on it here.

DELEGATE CATE: I might also add that
I have additional copies here.

CHAIRMAN GRAYBILL: Have you got
enough to put out?

DELEGATE CATE: I’ve got ahut  25 of
them.

CHAIRMAN GRAYBILL: Well, let’s pass
them out for some  of them. Now, Mr. Clerk. The
clerk will read Mr. Cate’s amendment to the suh-
stitute motion of Mr. Nutting.

CLERK SMITH: “Mr. President, I move to
amend substitute Section 15, subsection 2 through
and including 6-page  28-subsection 6-page  28
and 29 of the Legislative Committee proposal by
deleting these subsections and inserting in lieu
thereof the following language: “subsection 2:
Immediately  upon enactment of this section and
following each decennial census there shall be a
reapportionment commission established by the
legislature in the following manner. The party
leadership of any political party holding at least
20 percent of the seats in the legislature shall each
appoint two members to this commission. These
members shall choose an additional member who
shall act as chairman. If the members are unable
to agree on a chairman, a majority of the supreme
court shall appoint the same. No member of the
commission shall be an elected official of the state
of Montana. The commission shall draw up a plan
for reapportioning and redistricting legislative
and congressional districts and submit this plan
to the legislature at the next session after the
decennial census figures are available. Within :X0
days after submission to it, the legislature shall
return the plan to the commission with its
recommendations for change and the commission
shall, within :30 days thereafter, file with the
secretary of state its final plan and the same shall
become law. The supreme court of Montana shall
have original jurisdiction to review commission
plans. An action to review a plan must be brought
within 60 days after it is filed with the secretary of
state. After enactment of a valid plan this
commission shall be dissolved until the next
decennial census.’ Signed, Gate.”

CHAIRMAN GRAYBILL: Very well, if
the Chair may summarize-as I understand it, we
arc now debating Mr. Gate’s amendment to the

subst,itute  motion. Now, the point of Mr.  Gate’s
amendment is that part of the reapportionment
commission will be made up ofpersons  nominatc~d
by any political party that holds at least 20
percent of the seats, so that it gives minority
parties some reprcsmtation.  This commission
then submits its plan to the Legislature; the
Legislature has 30 days to make suggestions and
thereafter the commission shall file its final plan
after it’s considered the legislators subject-
Legislature’s suggestions. So, again, the commis-
sion files the final plan here. Now, we’re debating
Mr. Cat&s amendment. Is there discussion?

Mr. Joyce.

DELEGATE JOYCE: I don’t know  if this
confuses the issue, but I just raise this one point.
Under all three of the amendments that are under
discussion there is this procedure about giving
the Supreme Court original jurisdiction in the
matter, and I submit to the Convention that that
just will not work, and for this reason. After any
plan, whether it’s adopted by a commission or the
Legislature and has the force and effect of law, that
plan must meet the test of the 14th Amendment to
the federal Constitution. Therefore, at any time we
cannot put any statute of limitations on anybody
challenging that particular plan. So, therefore,
you cannot divest the federal courts ofjurisdiction
and the United States Supreme Court has set up
this procedure that whenever there is a challenge
to a particular apportionment plan that it’s
referred  to a three judge federal court. So,
therefore, I think inherent in all these plans is this
idea of referring it to the Supreme Court. It is
superfluous and unnecessary and, as a matter of
fact, a waste of time. Because assuming, for
example, whichever plan may be adopted either
by the Legislature or by a commission, and it’s
then sent over to the Supreme Court and the
Supreme Court unanimously approves the thing,
there’s nothing to stop anyone from the very next
week bringing an action in the federal court and
saying, “Notwithstanding the learned members of
the Montana Supreme Court having approved
this, I still believe that it violates the 14th Amend-
ment to the federal Constitution.” And the federal
court will then take jurisdiction in the matter; and
so involving the Supreme Court in it is not meritor-
ious at all. And I just point that out so that if we
were to pass Mr. Cate’s motion as written, that that
particular portion of it ought to come out, but I’m
not prepared to make an amendment at this time. I
just want to point that out to the assembly.
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CHAIRMAN GKAYBILL: Mr. Srbilti.

DELEGATE SCHILTZ: Will the gentle-
man from Yellowstone, Mr. Gate,  yield to a
question?

DELEGATIS  SCHILTZ: Mr. Cirtr. if’ I
undelYAnnd  your proposd,  t1w  (‘ellsus  w0uld  be. in
say, 19X0.  The appointment of the ummission  1~1
the Legislature would be the next year, 1981. The
enactment by the Legislature would be the third
yew.  l9X2:  and the reappo~ti(~nmrnt\rr,ultl go into
dkt in 111x4.  Is that correct’?

DELIK~ATE SCHILTZ:  Wr,uld  you  cx-
plain why that isn’t so’?

DELEGATE  SCHILTZ: It’s KHlil,-is
that yours. IiCtty’?  il,allghtcr)

DELEGATE CATE: Okay

Mr. Gate.

DELEGATE CATE: Mr. Schiltz.  it is the
intent of this nmw~tlmrnt that after  a decennial
cms~~s  that this commission would be appointed
and would, at the next session of the Legislature,
submit to them a plan  Sor their consideration  and
s u g g e s t i o n ,  a n t i  t h a t  p l a n .  within  30  days
thereafter, would be filed with the Secretary of
State and become law, and it would take place in
tbc  year 1981 --or 19X1  (Inaudible)...it  would take
place in that year-all  in that year.  With rcg::~&
to tlw comments  that Mr. <Ioyw  made about the
Supreme Court of Montana having original juris-
diction,  there were several thoughts on this. WC
thought it appropriate perhaps to specifically
provide for a place of review for the Montana
citizen. IJnder  the present system there is a race to
the courthouse. Tom ‘I’owe,  who is one of tlw
attorneys on the present case which is in the ninth
circuit, indicated that he was racing  with another
group to see who rould get to court first-be to
federal court or t11r  other  group to state murt;
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(‘HAIRMAN  G R A Y H I L L :  M r .  (~‘atr.

C H A I R M A N  G R A Y B I L L :  M r .  N u t t i n g : .
do  you  cart  to  ~ommcint?

D E L E G A T E  N U T T I N G :  M r .  C h a i r m a n .  I
think the only thing-problem with all of usis  that
we feel that there-in any reapportionment there’s
real problems with possibly gerrymandering of
districts and that if we can keep the membership of
the  commission as wlatively  nonpart isan 2s wv(i
can, and we have a lot of problems trying to awive
at how  to do that.  Most any other suggestion that
we came  up with we were  unable to  arrive’  a t  a
conclusion as  to how to do i t  and this  was  the
method accepted by most of’ us in all plans.

C H A I R M A N  G R A Y B I L L :  M r .  Skari.  do
you care  to comment’?

DELEGATE SKARI: Mr. President. Well,
Mrs. Iiowman,  WC have to anchor the choice  of’ nn
appoint ing authori ty to someone or something.
We  did look at a lot  of plans and we felt  this was
the best choice. This was the least vague and the
least fuzzy. We realize there are  problwns  when WC!
look that  far into the future, but we specified  thr
majority and minority leaders  tu arhifvea~:ertain

C H A I R M A N  G R A Y H I L L :  M r .  Jam~.s.

C H A I R M A N  G R A Y H I L L :  Mr.  (I:ltr’!

I)E:LE:GATI< CATE:  I  w o u l d .

I)ELEGATE:  J A M E S :  Yrs.

I)ELEGATE CATE:: ‘I’h~y  could  a p p o i n t
t,wo  members apitw  but th~~p~oblcm with this, Mr.
.Jamcs,  w a s  this--:xncl  the  reason  that  we l’elt  WCS
had  t o  includr  and  make  p r o v i s i o n  for p a r t y
Icadewhip  or rrwgnition  of parties  was  that Mr.
T a y l o r ,  w h o  i s  the  present  geugl’aphicnl  retlis-
tri(,tcLr  in  Montana from  the  univcarsity-the  guy
t h a t ‘ s  hwn  d o i n g  i t - s a i d  that  htz c o u l d  grwy-
mander  either  politicill  party  out ofoffice.  He said
he could change the whole complexure  [sic] of the
Legislature just by gerrymandering unless we
p r o v i d e d  some  method  o f  rcl)l“srntati~)n  of
political partics.

I)I<LEGATE  J A M E S :  Yrs.  b u t  i s n ’ t  i t
unrcxlistic  to have  t h e  t w o  minorit,y  parties
control the redistricting if the majority is, say, 55
percent,  45 percent could change the entire
complexion, couldn’t they?

1)ELEGATE  CATE:: There is that pussibil-
i ty.  Maybe that  f igure should be changed  to  :10
percent.

D E L E G A T E  J A M E S :  W e l l .  i s n ’ t  t h i s  a l l
the  more  re’~son  w h y  we shwltl  go  b a c k  to  t h e
committee’s ~t~romm~~ntlation’!

DELEGATE  CATE:: T h a t  j u s t  the  major-
ity and minority leaders  do it?



VERBATIM TRANSCRIPT, FEBRUARY 22. 1972

D E L E G A T E  J A M E S :  Y e s .

DELEGATE C A T E :  I  d o n ’ t  t h i n k  so
because  that  dws  not-(Inaudil,le).

DELIXATE C A T E :  W e l l ,  I  feel t h a t  even
in this Iwtl.y  that there is II  third party  antI that is
the Independents, and that if we were redistricting
hew  tha t  they  ought  to  have  a voice in what’s
being  done, and that’s all I’m asking  for  is a voice.

C H A I R M A N  G R A Y B I L L :  M r s .  Kw,ma~

C H A I R M A N  G R A Y H I L L :  M r .  Catr,  wi l l
you yield?

DELI<GATE  CATE:  C e r t a i n l y .

D E L E G A T E  B O W M A N :  M r .  Cntc.  s u p -
pose for fun we pretend like we are the Legislature
i n  st’ssion  now,  a  110npal‘tisa11  b o d y  ahoul.  to
appoint  the  reapportiunmrnt  commission. How
would you suggest  that WC go nhout  it?

DELEGATE CATE: How would I suggest
we go about it if we were the Legislature? Us Demo-
crats  w~,uld take  over. (Laughter)

D E L E G A T E  B O W M A N :  (lnaudiblr)....
nonpar t isan.

DELEGATE CATE: Well, that’s hypothet-
ical. I would suggest that [there] be party IX~XIS~S
of the Independents, if they had 20 percent repre-
sentat ion here,  the Republican party and the
Democratic party and that the party leadership of
that  caucus select  two people,  probably former
legislators who had somr  knowlctlge  of apportion-
m e n t  plwblems-tw peoplu  t o  rc?prwslt  thcil
party on this commission.

C H A I R M A N  G R A Y B I L L :  M r .  Harlow.

D E L E G A T E  H A R L O W :  M r .  C’hairmnn,  I
f e e l  t h a t  w e  a r e  w a s t i n g  a  l o t  o f  t i m e  o n
nonoperat ive al ternate proposals .  LJnder  Mr.
C&e’s  plan, one party could dominate all  of the
mrmhers  on the commission; he says you got to
have at  least  20 percent .  I  have seen the-or  I
have read about the Legislature when they were

less  than  2 0  pcrccnt  mtTnlwrs  01’  0111’  politic;ll
party, so  t,hen you would have the  majority and  if
y o u  h a d  three  or four  dif’fuw~t  political  pal‘tics.
e a c h  01’  t h e m  c o n t a i n i n g  10 pcrwnt  or even  15
perrent  of the vote, they \voultl  haw  no s;xy-SC,.  iw
I understand Mr.  Catc‘s  proposal .  They  would
have no say-x whatsoever in appointing the  corn
m i s s i o n .  The  other  p r o p o s a l .  t h e  minorit)
proposal ,  doesn‘t  al low any rcapp~)~ti~~nm~~~~t  till
alter  19X0,  so  we’d  hilw  nc  ~cn~~~~~~~tirlnrncnt
,x~ga,~llrss  of’what  they wad intoit.‘I’hatis.  unltw
they put in something [but] what’s on the printed
page. It says, “In the session preceding each fed-
eral decennial census  the reapportionment com-
mission shall be established.” Starting as now, it’ll
be 1980 under the present rule of census-taking
before any reapportionment commission will be es-
tablished. So it is not workable and the majority
report  has  i t  that  immedintely  ;lftcr  this  wc will
have  a reapportionment commission set up  and
then  aft<sr  each census-taking  after that .  w<’ will
set  up onr.  It allows the various difftwnt.  ways  to
get  the people participation in thf  reapportion-
merit, and it does  not allow this dilatory method  il.5
in Plan Number 2. So. I think it’s ahout  time to
start voting and use that quality that Kq~rcscnta-
tivc  Garlington  proposed here  the  other  day: and
let’s  get  s o m e  wting  d o n e  a n d  srttle  down  to a
little  sor t  of’ wasonnblc  thinking.

C H A I R M A N  G R A Y B I L L :  M r .  H a n s o n .

D E L E G A T E  R O D  H A N S O N :  M r .  l’rc&
dent, Mr. Harlow  brought  up one  of’my  points and
I agree, I don’t think that in the minority report  wtl
w o u l d  h a v e  re;,pp(,rtil)nment  u n t i l  af’trr  the
decennial with the language  we havr  here.  And
t,hc:n  I’d like to point out in Mr. Gate’s  second
proposal that he has provided for this being drane
in the first paragraph after the  enactmr~nt  of’ this
section-in other  words.  the ~eappor’ti(,nment-
but then in setting up his commission nncl  making
it active, he left that part  out. And I’m sure Mr.
(‘ate  intended that  he  wuuld  havr  something  in
there,  maybe between lines three and four,  that
would say something tu thr effect  that  aftw  the
enactment 01’  this section and at the next  session
after the  decennial census  figures arr  ;~vail;~blr.
Would Mr. Cat.<:  yield to a qurstion  on  that?

DELEGATE CATE: I \wuld  so amend  it. I
think you’re right. It probably  should provide--I
was  trying to cut down on the  language.  and in the
second paragraph in the  fourth line. after thr
words “the decennial  census f igures are  avail-
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able,” should be added the words “or upon
enactment of this-or upon enactment of this
section period”. Those four words, or five words
should be added-“upon enactment of this sec-
tion”, and I think that would then read right. I
think that Style and Drafting could probably take
care of that little problem, with those words
attached on there to show the true intent.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: I think Style and
Drafting can take care of it right now by defeating
this proposed amendment. My problem with this
amendment is that no matter what Mr. C&e’s
personal intent is, I cannot read this amendment
without it requiring at least 3 years to put a
reapportionment into effect and more, if we should
have something other than annual sessions.
Besides that, in the last line, I fail to see in both
this and Plan Number 2 how a committee can
enact any kind of a plan that must be done by the
Legislature.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, I’d
like to speak in opposition to Mr. Cate’s plan.
Later, I would like to submit another plan if it
comes to that. But, for one thing we are putting far
too much statutory measures into this, and I feel
thnr.  by deleting the parts that call for a specific
structure, perhaps by saying, “in the session
preceding each federal decennial census a
reapportionment commission shall be established
by law”, would be far better. And after we vote on
this one, this-1 hope that you will vote-do not
PCS.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
there was a time when I thought that I was a
flaming liberal, but now I’ve found that I am quite
conservative. I still believe in representative
government. I think that the tendency in this Con-
vention to delegate authority to commissions and
boards and one thing and another, is sapping a+
the roots of representative government and I
dislike it. I think that the closest thing we have to
democracy is R representative government and
our legislators, whether you have them in a
bicameral or a unicameral government, are
elected by the people. They are the closest force in
government to the mass of the electorate that
exist,s.  I think that they should be the first, the
initial force in providing forreapportionment. I do

not think under any of these plans, including the
minority program that I signed for, that dele-
gating-delegation by the two majority and
minority parties or in Mr. C&e’s  plan, all-a
kettleful of parties, each one of ‘em delegating
authority to two members of a commission, is
going to get away from partisanship or gerry-
mandering. People who are elected or named to
commissions by political leaders are likely tc
have the same connection and faith and direction
as the leaders who appointed them. So you are not
getting away  from it. I think that Mr. C&e’s plan
suffers from the points that were brought out by
various speakers. I think that the minority plan
suffers from the fact that no provision is made in
verbiage for the next reapportionment. Now that
next reapportionment is going to take place after
this Convention concludes its deliberations and
settles upon districts, be it either bicameral or uni-
cameral. You’re going to have to havereapportion-
merit.  You’re-in the material that we find in these
proposals there’s a number of senators or a
number of representatives are listed and a number
of delegates or a number of representatives of one
type or another. Some say 30 and 40, or 40 and 80;
some say 50 and 100, and so forth, soit’sinevitable
that we’re going to have some redistricting right
after this Convention is completed and the next
Legislature comes along. Who’s going to do that?
The next Legislature is going to have to set the
groundwork for it. And as far as gerrymandering is
concerned, you’re going to have gerrymandering
anyway unless you keep the focus of publicity upon
it all the time, whoever is doing it. I submit that if
you follow the majority program through to its
conclusion and everything--every maneuver and
the mechanism afforded is followed to its logical
conclusion that you could have 200 days in the
preparation of the apportionment, and you count
them-just read through it. You can  dig it out.
What’s wrong with giving the Legislature 60 days
to try to apportion, and then ifyou can’t, why, then
it would go to the commission. Our gentleman, Mr.
Garlington from Missoula, he says, “No”. He says,
“There’s no way to do that; it will have to go to
court.” I submit that no matter what happens you
are going to end up in the court unless somebody is
able to prepare a plan of apportionment nonpareil,
and I am a little bit dubious about the ability of
people to accomplish that. I call your attention to
the recent situation in Minnesota, where we have
a nonpartisan bicameral Legislature. They failed
in apportionment, unlike in Montana this last
time. The court stepped in, just like the court steps
in in Montana. They said, “It’s okay, you met our
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plans”, no matter how grudgingly that was made.
But in Minncw)t,;l thv fedcrnl court stcppc~d in ancl
tl1e.v said. “No. your plan is no good. It won’t
c0nf0rm  t o  l.ll? tlirtates  01’  Ibe 14th  Amtwtlmcnt

and the Supreme Court U. case”, so what are we
going to do? We will set up a Legislature for you. So
they apportioned Minnesota 35 senators and 105
representatives in the Legislature. The court did it,
just like the court okayed the plan of the Montana
Legislature in ‘71. But, do you know what happens
then? The court deal is still  unfinished. The
Minnesota Senate has appealed the decision to the
United States Supreme Court. So, you’re probably
going to have to end up in the Supreme Court of the
United States. I submit that the minority plan,
with a little bit of axle grease, is something that
can be made to work.

CHAIRMAN GRAYBILL: Mr. Krllrhcr.

CHAIRMAN GRAYBILL: Mr. Eskildsen.

CHAIRMAN GRAYBILL: Motion is to
recess until :I:15 pm.  All in fiivor  say Aye.
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CHAIRMAN GRAYRILL: The clerk will
rtwl  your  substitute  motion.

DELEGATE HATES: Thank you.

CHAIRMAN GRAYKILL: May  I have  thcs
plan, Mr.  Clerk? Mrs. Kate.  bcfow  you discuss it,
ma.y  I  put  it  in rel’wencc~  to  the  other  two?  Mrs .
Bates’  plan takes the central  section-the central
sentence  out  ot  Plan 2 2nd  simply says  that  the
commission will bc established  by law and that
then the commission will reapportion  and present
the plan to the Legislature, and if the Legislature
fails to act  within 60 days, then the  commission’s
plan will go into et’fect. Hut  she has  &minated  the
central section of Plan ?--central  sentence of Plan
2 .  P l a n  2, y o u ’ l l  remember.  c a l l s  “pun  the
commission to present its plan to the Legislature
and if the Legislature acts within 60 days, the” its
p l a n  b e c o m e s  e f f e c t i v e .  A n d  P l a n  1 ,  or t h e
majority proposal.  simply sets up a commission
which reapportions.  Mrs.  13ates.

DELEGATE BATES:  T h a n k  y o u ,  M r .
President. you  did a very good jub  of explaining.
I’ll sit down.

CHAIRMAN GRAYBILL: Is there any
more  discussion?

Mr. Choate.

DELEGATE CHOATE: Mr. Chairman, I
would like to move  to amend all ofSection  15--and
I have it written out. I’ll be glad to send  it up to the
clerk if you’d like to have it.

CHAIRMAN GRAYBILL: Well, Mr. Nut-
ting-(“-Mr.  Clhwtr,  let‘s  sw Mr.  N u t t i n g  h a s
moved  a subst i tute  motion nntl Mrs.  Hates  has
amended  the subst i tute  motion.  So, you’re  in the
s;mw  position you  WCK-or  Mrs. Hates  was with
Mr. Gate.  lintil  we pet  rid of’ one  of the  motions.
tllerc’s  “0  room  SOY  ;I”l,tiler :imr”dm~“t.  Y o u
certainly may tell  what you will do, howt~vw.

DELEGATE: CHOATK:  All right. I’d br
g l a d  Lo  wxl i t .  T h i s  i s  pattwncd  aficr the  “cw
article that wa--or  new  section  that  was  written
into the North I)nkota  new  C:onstitution.  It rrwds
as follows: “A legislative  Ic,appol’ti[,nm[,nt  corn-
m i s s i o n ,  crmsisting  01’  elet.turs  appointrtl  b y  the
district judges  in a number and mannwas  shall bc
rst;lhlished  hy the  d i s t r i c t  judgw.  s h a l l  fix the
n u m b e r  01’  I~+iaLors  and  dividt~ the  statts  into
legislative districts of compart  a n d  contiguous
t e r r i t o r y .  T h e  c o m m i s s i o n  sh:lll guaixntw  2s
nearly as practical  that every  voter  is  equal to
every other  votrw in tht, state  in tirra  cast ing (11
ballots for Icgisl~~tivc~~~ndidatrs.Tl~r~r~~mmissi~~n
shall  prescribe i ts own  prorcdures.  lipon  ague-
mcnt  by  a mnjurity  01 i ts  mrmbcw,  thz  wmmis-
sion  shall file  i ts  wappo~tionmont  plan with the
secretary of’ state and it shall b~~mw effective 60
days aftor  the  date  01’  filing; provided, the  supreme
court in its exercise 01’  original jurisdiction may
review  any plan adopted by thecommission. Ifthe
plan  fails to meet state or federal  const i tut ional
rquirements,  the court  shall  dirwt  the  commis-
s ion La revisr  the plan within a s ta ted  time.”  In
other words, it would leave it up to the courts to
d e t e r m i n e  t h e  c o m m i s s i o n ,  a n d  i t  c o u l d  1~~
reviewed by the Supreme Court, and it would take
it  out  of  legislat ive hands and the matter  of
part isanship and all  that .  Thank you.

C H A I R M A N  GRAYBILL:  Mr. Harpw.

DELEGATE HARPER: Mr. Chairman,
would Mr. Garlinyton  yield to :I question‘?

C H A I R M A N  G R A Y B I L L :  Mr.’  Garling-
to”?

DELEGATE GARLINGTON: Y e s .  I
would.

DELEGATE HARPER: Mr. Garlington,
in view  ofthe  f’act  that we need to haveall  kinds of
i n f o r m a t i o n  b e f o r e  u s  before  w e  can  v o t e
intell igently on whether to adopt the amendment
bei’ore  us now, without  put t ing your proposal  in
the  form of amendment, w~,uld you enlighten us as
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apportioning:.  they’re  probably not  going to  Iw
;,l)ir to apcc on the method of ;Ippc,inting  a wap-
p o r t i o n i n g  committee. Of  20 s t a t e s  t h a t  h a v e
them, t~here  are 15 dit’f’crrnt  ways to  appoint  an
apportioning committw.  You can  havt)  the judges
do it; you can have the Governor do it; you can have
tht, Iradcm 01’  t h e  p a r t y  d o  i t .  T h i s  i s n ’ t  t h e
quc,stion.  It’s whethrr  or not you’re  going to have a
commission  and  whether  or not  you’re  going to
pass the buck back to the Legislature to set up this
wmmission.  I am 3 bi t  confused because  a11  01
thcsc  proposals. in essence,  have~ood  points. I am
in agwemcnt  that probably the majority report as
it is hew  could he amended to whew  it would all fit
i n  o n e  swtion  kind  whew  y o u  m i g h t  g i v e  the
Legislature a bit of a chance to participate. I sub-
mit that if you do not have a commission, if you
leave it to the Legislature, you will in essence have
a commission which consists of the Supreme
Court .  This  is  what  happened in Minnesota be-
cause they did not have a commission. Of the 20
states that have commissions now, 19 of them have
s u b m i t t e d  p l a n s  f o r  r e a p p o r t i o n m e n t  t o  t h e
Supreme Court .  Only one of these has not-has
been unconst i tut ional .  Of 14 states  that  have
Legislatures that  have submitted their  own pro-
posals since 1965, 12 of them have not failed to
meet the one man, onevoterequirement.  I think the
commission is necessary, the point being now, I
think we should decide whether we want a commis-
sion to initiate or whether we want the commis-
sion to be a backstop agency. In the majority report
you have the commission initiating the plan; in the
minority report you have it as the backstop agency.
I have another plan and if we getrid  of any of these
other plans, then I will offer my other plan
(Laughter) and hopefully we will be able to proceed
from there.

CHAlKMAN  GRAYBILL: Very well, the
issue,  I  think,  is  on Mrs. Rates  s u b s t i t u t e - o r
nme”dme”t  t o  P l a n  2. The  p u r p o s e  n o w  o t
deciding on Mrs. Bates  plan is to decide whether
or not you want the commission appointed by law,
or whether or not you want to go back to Plan 2
w h i c h  h a s  t h e  c o m m i s s i o n  a p p o i n t e d  i n  t h e
manner set forth in Plan 2. So, Mrs. Bates,  do you
want  to  closr?

DELEGATE HATES: I would like to, Mr.
Chairman. Thank you. In wgards  to delet ing the
part whfxe  the commission is structured. many-
in looking over  the constitutions of other states,
each state seems to do this differently-some with
judges, some with elected officials, some with the
Executive Department,  and so there is no set

means. As far as giving the Legislature an oppor-
tunity to reapport ion themsclvcs,  the  majority-
the  s tates  within the LJnited  States-the majority
of them  did reapportion thcmselvrs  between the
years of l9M and 1970, and most of these  have  not
been overturned. And I think the Legislature
would have a little bit better understanding per-
haps than even a commission, but by having this
backstop commission to do the job  ifthey  fail to do
so, I’m sure would simplify i t .  In regards to a
quest ion that  was asked,  the opening s ta tement
says that “upon enactment of this section and in
the sessions preceding each decennial census”, so
it would take care of now and later. Thank you.

CHAIRMAN GRAYBILL: Very well,  the
quest ion is  on Mrs.  Rates’  xnrndment  to  the
substitute motion. It reads: “Upon the enactment
of this section and in the session preceding each
federal decennial census, a reapportionment com-
mission shall  be established hy law.” That’s the
main point of hEr  motion-it’s to be established by
law.  Then, it goes on and says-it strikes the next
two sentences of Plan 2 and it says: “The commis-
sion will have the power to reapportion and must
present a plan to the legislature. If the legislature
fails to act within 60 days after the first day of the
f i r s t  s e s s i o n  a f t e r  c e n s u s  e n u m e r a t i o n ,  t h e
commission’s apportionment plan will be filed
with the secretary of state and become  law. After
enactment of the  final plan, this commission will
be dissolved.” So many as shall be in favor of Mrs.
Bates‘  amendment.  please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed,  No.

DELEGATES: No.

CHAIRMAN GRAYHILL: The  Noes have
it and the amendment fails. All right, now we’re
considering the minority yeport,  Plan 2, which
provides-and now the issue  is clearly drawn
between the majority and minority reports and the
main issue, although there’s a lot,  of difference in
language. is that in the minority report,  the
commission will have the power to reapportion il
the Legislature fails to do so within 60 days, so that
the Legislature may, within the first 60 days that
i t’s  in session after  the census,  the Legislature
may, in fact, itself reapportion. Underthemajority
plan, the commission reapportions. So the issue is
now  on the minority plan of Mr.  Nutt ing that
Section 15 be amended and so, Mr. Nutting. would
you like to close?
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DELEGATE NUTTING: Mr. Chairman, I
don’t plan on closing. I would like to say that this
Plan 2 has done exactly what we hoped it would
do. In that it has brought this issue squarely
before the house and there certainly is no shortage
of plans, so I will withdraw Plan 2 from
consideration.

CHAIRMAN GRAYBILL: Very well,
Plan 2 is withdrawn. Now we’re back on Plan 1.
Plan 1 is the majority report.

Mr. Garlington.

DELEGATE GARLINGTON: I would
like to make a motion to amend Plan 1 by
substituting therefor  the amendment which I
wrote out and which has now been placed upon
your desk there.

CHAIRMAN GRAYBILL: Very well, Mr.
Garlington will amend Plan 1. Just a minute here.
This amendment would strike from Section 16-
15, Sections 2,3,4,5 and 6. So it strikes everything
after Section 1. Section 2 would read-Subsection
2 would read: “Immediately upon enactment of
this section and in the session next preceding each
United States census, the legislative districts
shall be reapportioned and adjusted as necessary
to conform to the requirement of Section 1, the
means of so doing to be by an impartial
commission established and functioning as
provided by law.” So the purpose of Mr. Garling-
ton’s amendment is to replace all the machinery in
2, 3, 4 and 5 by a sentence that says “that after
each sentence and immediately after this section”,
which means after the Constitution is adopted, if
it is, then we will reapportion by an impartial
commission established and functioning as
provided by law. Mr. Garlington, any other-do
you wish to debate it further or do you wish to dis-
cuss it further?

DELEGATE GARLINGTON: No, Mr.
Graybill, I think we had better just proceed with
this.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman, I
rise in opposition to the proposed amendment for
the simple reason that I believe that that is-this
contravenes Article IV, Section 4 of the United
States Constitution which guarantees a republi-
can form of government. This to me means that we
ought to at least afford the opportunity to our elect-
ed representatives to cause the reapportionment to

be had following a census, or preceding the census.
I very much like Mr. Mahoney’s suggestion. I agree
100 percent that we must have a commission
where the Legislature fails to doits job. However, I
believe the commission ought to first submit its
proposed plan to the Legislature, and with a dead-
line, so that if the Legislature which, remember,
are the elected representatives of the people as dis-
tinguished from an appointive commission, to at
least afford them one opportunity with a deadline
to effect a reapportionment. If they don’t act, then
let the commission go ahead. But I think it’s very
important that we try to preserve the reapportion-
ment by the elected representativesrather than by
an appointive commission. I like very much the
majority’s proposal in its entirety if it would
simply, instead of first have this report of the
commission filed with the Secretary of State, file it
first with the Legislature with a deadline to either
adopt that plan or come up with its own plan, and
then if they don’t act, put it back in the
commission and have theirs take the force of law.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman,
we’ve been discussing this now for some time and
it’s the kind of discussion I like to listen to. Now, I
will take it upon myself, as Chairman of the
committee, to ask that you give us time overnight
to present some clarification on the majority plan.
For example, I had some sheets passed out to you
yesterday-or Saturday morning-which would
have amended the introduction of paragraph, or
subsection 2, which I have not presented to you,
but it says: “In the legislative session following
ratification of this Constitution and in the session
preceding”-that would put the Legislature to
work next in 1973. However, after Mr. McNeil’s
proposal there, would you give us the authority to
work on this overnight and rework this Proposal
Number 1, and we can incorporate this idea of Mr.
Mahoney’s like Mr. McNeil liked, and then you
can talk about the two proposals with those two
changes. So I would move that we postpone
further action on Article-Section 15, subsections
2, 3, 4, 5 and 6 today.

CHAIRMAN GRAYBILL :  Unt i l -you
can’t-

DELEGATE AASHEIM: Until tomorrow
morning.

CHAIRMAN GRAYBILL: Until tomor-
row morning at 9 o’clock? All right, the motion of
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CHAIKMAN GRAYBILL: Mr. I,twth~,ltl.

C H A I R M A N  G K A Y B I L L :  Very  well.
shall  I havr  the  clerk wad  Se&on  2. Mr. I,eutbr)ld’!

CHAIRMAN GRAYBILL: Very well.

DELEGATE LEUTHOLD: Mr.Pwsidrnt.

CHAIRMAN GRAYBILL: Mr. l.euthold.

DELEGATE LEUTHOLD:  The  people’s
advocate is n better term for the two proposals that
were presented to the Convention,  known as
ombudsman; and since most of us can’t say that.
we thought that  people’s advocate was a l i t t le
nicer term to use and a little more  descriptive of the
posi t ion that  we’re  trying to present.  Now. the
section itself explains quite well the people’s
a d v o c a t e  a n d  the  c o m m e n t s  a r e  q u i t e - t h e y
explain quite well. But  I would like to add to both
the comments and the  section with a few  remarks
of my own. Now, generally, the people’s  advocate
has  been  characterized as a public officer whose
job involves investigating complaints by citizens
who feel they  have  been treated unjustly by some
government agency. The people’s advocate’s duty
is to investigate these  complaints, decide whethey
the  complaints arc  justified and use as  prest ige
knowledge gained through object ive s tudy and.
.when  ncccssary,  publici ty to have the si tuat ion
speedily remedied at  no cost  to the  complainant.
lisually  he is empowered to initiate investigation
on his  own,  based upon news media  and other
sources  of information. He may OL’ may  no t  be
given the power to ei ther inst igate OY  advisr
proswution  of oi’firials  a l l e g e d  to  have  hrokrn
laws. Normally. the people’s  advocate  \rould  no t



VERBATIM TRANSCRIPT, FEBRUARY 22, 1972 697-



698 MONTANA CONSTITUTIONAL CONVENTION

body do resist the motion of Mr. Etchart’s and
support the majority proposal.

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: Mr. Chairman, I
support Mr. Etchart’s motion. I think it’s well
taken. The ombudsman, as I understand it, is an
office that exists primarily in parliamentary
countries. Assuming for the moment that we do
not adopt Mr. Kelleher’s proposal for a parlia-
ment, then the office of ombudsman is incon-
sistent with our system of checks and balances.
We have a provision in our present Constitution,
which I’m sure will be in the next one, that says
that the three branches of government shall be-
shall remain distinct and that they shall act,
none of them, within the sphere of the other
branch. The ombudsman is designed for a type
of government where we don’t have that sort
of division. And the ombudsman operates to keep
a bureaucracy, such as exists under the Fourth
Republic in France, from taking over functions
which ordinarily would be exercised by the
parliament.Ifwehadthattypeofsituationorifwe
had a parliament, then the office would be
justifiable. Under our arrangement what we
would have would be some sort of glorified public
relations man, and I don’t think that the
Legislature needs that.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: Mr. President,
I would like to point out in conjunction with the
remarks made by Delegate Arness  that the
ombudsman is not developed primarily or only for
parliamentary systems of government. The states
of Hawaii, Nebraska and Iowa all have the office
of ombudsman, and they certainly do not have a
parliamentary form of government.

CHAIRMAN GRAYBILL: Mr. Toole.

DELEGATE TOOLE: Mr. Chairman,
would Mrs. Eck yield to a question?

CHAIRMAN GRAYBILL: Mrs. Eck, will
you yield?

DELEGATE ECK: Yes, I will.

DELEGATE TOOLE: Mrs. Eck, how
would you plan to have this individual “take
appropriate action”-as these words read here?

DELEGATE ECK: Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Eck

DELEGATE ECK: I think that the action
that he would take would depend upon what kind
of a situation there was. Lots of times-in fact I
think the studies have indicated that a great deal
of his action is in providing information to the
person, in other words, indicating to the person
what the proper channels are and maybe assisting
him in going through these channels. Sometime
the appropriate action might be investigating a
procedure of a department of government and
suggesting changes. Sometimes the action might
be really to redress an official. I think that this has
happened in states where an ombudsman is used.
But appropriate action could mean a great-you
know-a great number of different kinds of action
in different situations. But for the most part he
does, to begin with, speak for the individual
complaining. If he finds the complaint unjustified,
which he does in, they say, as many as 90 percent
of the cases, he then speaks for the governmental
agency in protecting the agency against un-
justifiable criticism. So, I think that the office is
really pretty much free-flowing, and I don’t think
appropriate action in any two cases might be
really the same thing.

CHAIRMAN GRAYBILL: Mr. McNeil

DELEGATE MCNEIL: Mr. Chairman, I’m
most concerned as a response, or as a result of
Delegate Eck’s response to this question, about a
serious violation of our separation of powers
doctrine. I first read this to be just investigate and
at that stage it would be clearly an exercise of the
executive power of our government. However, in
response to the question, Mrs. Eck also said, “make
recommendations”. This is a legislative function.
If any single person is going to make recommen-
dations to a governmental agency, this is invading
the province of our Legislature. Mrs. Eck also used
the word, “redress”. This frightens me. This is a
judicial function. If some governmental board is
doing something wrong, then an action ought to
be initiated in our separate branch of government
in our Judiciary. If “take appropriate action”
includes legislative and judicial functions in
addition to the obvious power to investigate, I
would strongly oppose it. If the position of
people’s advocate is truly to provide just informa-
tion and investigation, perhaps I could find room
to support it. But in view of the response to the
question, I think it’s a violation of our separation
of powers.
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C H A I R M A N  G R A Y B I L L :  M r s .  Erd-
ma”“.

DELEGATE ERDMANN: Mr. Chairman,
I would support Delegate Etchart.  I don’t knowifit
was a motion,  a substi tute motion or a” amend-
ment.

CHAIRMAN GRAYBILL: It was a motion
to delete.

DELEGATE ERDMANN: Motion to  de-
lete.  I  would support  this  and I  would say that
this position  of ombudsman has bwn  used  witl~~ly
in thr  various 1,.ugr  cities  111’  America, and  i t ’ s
n o t h i n g  bul  a  I’;rnry  nilme f o r  a c o m p l a i n t
dcp;rrtment  whrn  it’s uwd  within a city govern-
mrnt.  A n d  t11r  may<,rs and councils like this
p o s i t i o n  brcaus~~  i t  wlievcs  them  of’ a l l  o f  t h r
r o u t i n e  01’  c o m p l a i n t s .  A n d  wt+ all know  th:lt
citizens often  get  thr  fwling  that  they’re  being
pushed  iwou”d  b y  thrx  various  o f f i c e s ,  probably
either  in Htllzna  or in their  city govr~rnmt,nt.  and
this is a position that has worked very well in tit)
government  j u s t  iIs  a wmplaint  dc~pnrtment.  I t
keeps  tht, voters happy. And I \wuld  be for it. i,s
provided by the Legislature, but not proposed  and
p l a c e d  i n  our  (~?onstitution.  ‘I’h;l”k  y<>u.  M r .
(‘bairm:in.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER:  - C h a i r m a n ,  I
would like to uppose  the substitute motion of Mr.
Etchart  and  suppor t  the  original motion of the
majority for two reasons. One,  almost the same
reason  as Delegate Erdmann  has related, except
in reverse. I feel that we need  a  f u n c t i o n  i n
government on the state level  for  this  purpose,
somewhere where the  citizens can go, somewhere
where they can get response from government and
not get turned away as many citizens feel in the
dealings with some of our  major departments. be
they Highway Department, Fish and Game, or
what. I feel that there’s  a need for this office. In
answer to some of the points, or questions, that
D e l e g a t e  M c N e i l  r a i s e d ,  t h i s  i s  c l e a r l y  a ”
informational investigativetype  office in thearea
of providing information to the citizens. The
appropriate action clause which may have caused
some question. in practicein other states, has been
clearly a question of providing information to the
Legislature, if  legislative action is necessary;
providing information to the Attorney General if
judicial action is necessary: and, in fact, providing
information to the public so that  they may be

CHAIRMAN GRAYBILL: Mr. K<.lleher.

DELEGATE KELLEHER:  M r .  Chnir-
man,  I  don’t  like  to  get  up  afier WC.  spen t  :; or 4
hours  on  apportionment ;rnd  then  had  to  pass  i t
over.  but I would like to sav  a few things. And  1’11
try to be as brief as possible. Four  states. yrju “0~
k n o w ,  h a v e  i t - n o t  three--Nebraska.  Hawaii,
Oregon and Iowa. In Nebraska ant! Oregun  and
Iowa, the Legislature refused to pass the legisla-
tion for obvious rwsuns. In  Hawaii it was paswtl
merely b y  x:&lent  o n  a vote  s w a p .  N o w ,  w h y
doesn’t a Legislature like this bill? And why do we
lawyers not like it? And I’m going to speak for
myself  o n l y ,  a s  a  lnw.ycr.  F i r s t  of a l l ,  t h e
ombudsman or the  pwj>le’s  advwi~tr  takrs  away
t h e  c a s e w o r k  from  the inrumbrnt  lr~gislntor.
Instead of going to the ombudsman you go to the
legislator ,  and he gets  things done  for you. And
how many of you know how  many congrrssme”
have stayed in the United States Congress solely
by doing their casework’! We have  congressmc”
;mtl  s e n a t o r s  t h a t  h a v e  une  c l e r k  t h a t  does
nothing but send out obituary letters. That’s all
she does is read  obituary pages and send those
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have uhnost  but not quite established three new
boards .  We jus t  about  [,stablisheti--wrll,  we did
establish a new board to figurr  uut  the pay for t,he
Legislature and the Judiciary and the Executive.
Then. we just about established a board to figure
out how we was going to wapportion  ourselves if
the Legislature couldn’t do it, and so forth. Now,
we’re just about ready to establish anotherdcpart-
merit.  and 1 have  a question  I want to ask.  It says
here, “The people’s advocate shall have the duty to
provide information to any person  upon  reques t
relating to the government.”  Thank goodness ,
we’re not a very  big state-we only got 700,000 of
us. But my question is. and I’m sure the committee
has researched this quite thurouyhly,  how much is
this going to cost?

DELEGATE KELLEHER: Is that a ques-
tion?

DELEGATE ESKILDSEN: To whoever
would answer it. It’s information 1 want.

CHAIRMAN GRAYRILL: Mr. Kcllchcr.

DELEGATE KELLEHER: In the State of
Hawaii-the State of Alberta-no, the Province of
Alberta, they still,  as of 1969, 2 years-3 years
after it was in force-1967,1968,1969-had  a four-
ma” office  and  they  wew handling complaints at
the  rate  ;~pproximately  900  to 1,000 a yew. The
State of Hawaii, the first year it was in effect, that I
think 1,062 complaints, but I don’t know the size of
their office. Hut assuming that they’re as efficient
as  our  neighbors  to  the  north,  Alberta,  they too
have  a one-ma” office. We  pl‘oposed-regarding
cost ,  we pwposed-1  don’t know if i t’s in the
comments-originally  t h a t  t h i s  m a n  h a v e  t h e
salary and prest ige of  a district  judge. and a
district judge in Montana now makes about “ine-
tee” or nineteen five-1 forget-nineteen thou-
sand  a  year--a  district judge....(Inaudible).  All
right?

DELEGATE ESKILDSEN: Mr. Chair-
man. Thank you, Mr.  Kelleher.  I’ve  been given t,his
by Delegate Eck and it provides 103,000 for the first
fiscal year. Nrbws ka  provided 113,000 for 18
months. 1 only  have this  to sny  is- is  this  body,
we’re different from the Legislature in that we
don’t have  to worry  about what it’s going to cost
anybody. All WE got to do is figure  out  a good  Con-
stitution. But, I submit to you it’s time to take a
l i t t l e  l o o k  a t  w h a t  we’re  g o i n g  t,o  c a u s e  the
Legislature to have to do. And the next legislative
session  will be facrd  with all  these extra  boards
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and bu~wus  md  men  anti th~ltwtl’re~nusing  them
in the Constitution to establish. Right here, we’ve
got $200,000 in this one little board  it’ they  just do
the same kind of a job that other state’s done. So, I
submit to you it’s t,ime  to think about this a lit,tlc
bit.

C H A I R M A N  GKAYBILL: M r .  Char”-
poux.

D E L E G A T E :  C H A M P O U X :  M r .  I’resi-
dent,  fellow delegates,  1 rise  ill oppositimi  to  the
subst i tute  motion and urge you to  suppor t  the
majority motion. I was one  of the  delegates  thnl
submitted a proposal  o”  this,  and  when  I came
over  here, I rame over here with a large  fistful of
Icttcrs.  complaints of’ people in my district,  that
asked  me  if I would look into them for them. They
lanped  all the way from social security j~~ol~lcms
to labor  problems--all  kinds ~Spr~~hlems.  I submit
that the problem is the problem of a” unre-
s p o n s i v e  g o v e r n m e n t .  T h e  g o v e r n m e n t  t h a t
we’re  hoping to make here,  I hope and l’orcsee, will
be more responsive What we’re talking about hurt,
is the people’s bureaucrat. Now. in response to Mr.
McNeil’s comments, if  the Legislature had done
its job, supposedly, we wouldn’t have any need for
this ,  but  what happens to a common cit izen out
there that doesn’t know thrlegislativepr(~cedures,
that doesn’t know the rules, and we sitting  in here
the first few dnys  certainly went  through this
process.  didn’t  we? Now, how is that  individual
going to get to the Legislature? What happens if
his legislator from his own district is not respon-
sive? And many of them aren’t. If the judicial had
done their job, we say, there would be no need for
this  perhaps.  But  what  about  the many rules?
What are the procedures that the common citizen
doesn’t know in tertns  of approaching the  bench,
or even being afraid on the one hand to  even
approach certain lawyers when they charge  $30
an hour, as Mr. Kelleher  has proposed. Well, when
legislators  come over here, they also come with a
lot of complaints. I think that ifwe give this to a”
ombudsman or a people’s advocate, if  you will ,
this will bc kind of a legislative relief bill in a way
in that it will allow them more time perhaps to get
down to what they really should be working at;
and that is  working with laws and attempting to
improve the governmental structures. I also think
that  this  people’s  advocate in many ways is  a”
educational process.  Many citizens will  come to
this individual or his office and attempt to get
redress of some kind and find out for the first time,
perhaps, how a governmental agency works, and

C H A I R M A N  G R A Y B I L L :  Mr.  Munrw.

DELEGATE MONROE:  I  rise  i n  s u p p o r t
o f  t h e  p e o p l e ’ s  advocate  f o r  t h i s - o n e  o f  the
wasons  I  support  i t  is  Iby  this  waso”.  So many
times,  agencies and boards and officeholders
have little small procedures that are “ever voted
upon by the Legislature, or small little rules that
they go by in their particular office or agency that
w e  d o n ’ t  h a v e  a n y t h i n g  t o  s a y  a b o u t .  a n d
sometimes they really infringe upon our  r ights .
And if we had someo”o  that wc could go to and tell
them that we don’t  think the,  procedure i” tha t
particular office is helping us and for the ammo”
g o o d ,  I  t h i n k  i t  w o u l d  b e  brnrf’icial  t o  have
someone as our  advorate  protecting our rights.

C H A I R M A N  G R A Y B I L L :  M r .  Choate.

D E L E G A T E  C H O A T E :  M r .  C h a i r m a n .  I
rise  in support  of  Mr.  Etchart’s  motion to delete
this .  I’ve just  looked through the  Helena phone
directory here, and I didn’t look under any of the
federal agencies, although there are a good many
ofthose,  butunder  thestatel is t ings therearesome
that I’ll enumerate: Aging Commission, Employ-
ment Commission, Unemployment Insurance,
Public Information Office, Child Health Service,
Public Information Office under the Highway
Department, Public Employees’ Retirement Ser-
vice, of course, Veterans’ Welfare, the Welfare
Department, Blind Services, Family Services,
Medical Assistance, Vocational Rehabilitation.
Then there are several listings under the county
besides their County Welfare Office; and under the
City of Helena, they have a” Animal Shelter,
D i r e c t o r  o f  P u b l i c  S e r v i c e ,  I n f o r m a t i o n  a n d
Special Services, and one more that I’ll  mention
briefly in just a minute; that, it seems to me that
out of all of these, to add another one doesn’treally
make very much sense. There is information avail-
able to people if they know where to find it, and if
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they don’t, they can use the phone book. Helena
also has a  sewage disposal  service,  and maybe
that’s  where we ought  to  put  this  proposal .
(Laughter)  Thank you.

C H A I R M A N  G R A Y B I L L :  (:onventi~,n
will br in session.

CHAIRMAN GRAYBILL: Mr. ,Jncobsen.

DF:LEGATE  JACOBSEN: Mr. l’wsidtwt.
I rise  in support of the majority wport.  To cite  a”
examplc~  111’  this, a short time ago  ii gentlemnn  up
in Whitefish bought a piece of land. I t  was-
evidently came down since the t ime the State of
Montana was making homesteads.  This party
t r i e d  to get  :I clear title  t h r o u g h  b o t h  t i t l e
companies and he still doesn’t, have his refund of
his $200  back,  and  this is a good casv  of whew  an
ombudsman could slrp  in and get  to the land titles,
or do  s o m e t h i n g  maybf  t o  s t r a i g h t e n  o u t  the
Legislature. There are a lot of lands around that
sometimes are clouded by state ownership or
ownership that cannot be arrived at. I support it
wholeheartedly.

CHAIRMAN GRAYBILL: Mrs. Reichert.

DELEGATE REICHERT: Mr. Chairman,
I speak in opposition to Mr. Etchart’s motion to
delete the majority proposal.  I  was interestsd  in
noting that he stated that hc felt  that this was a

good office.  that possibly it should bc cst;~hlisl~ctl
by the Legislature.  In the journal,  the Senate
Journal of the last Legislative Assembly, there
was such a bill introduced--Senate Bill 137. When
you consul t  the  pages enumerated you f ind that
that bill didn’t last very long in the last session of
the Legislature. In fact, it was recommended do not
pass by the State Administration Committee and
that  wp,ort  was  adopted  illld that  WilS  th?  ?“d  OJ
that  i ssue.  I contrntl  tha t  tha t  same  thing w~~uld
h2pprw  ovw  and  OYCI‘  again  i n  future  lc~~isl~~tiw
sessil,ns.  1 think it‘s intcwsting:.  a not<> th;rt  01’thc
I,4  membws  of our  Li~gislatiw  Clommittrc~.  this is
one  area  i n  w h i c h  WC’  had  cw”pl&  ;~gwe”~rnt,
u~nlgl~t~  unanimit~.‘I’lie~~~w;~s  not  onc~disscwting
Vat<‘.

CHAIRMAN GKAYBILL: Mr. Scanlin.
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minority group people in this state who don’t
know where to turn or what to do, and this is one
agency that has helped them out of their problems.
Now, if my good friend Noel Furlong and Chet
Blaylock would guarantee me if we establish this
office of public  advocate we could save enough
money by doing away with all these other
agencies so as to fund the public advocate’s office,
I could see some sense to it. But, I can’t see too
much sense to impose another agency upon the
myriad of agencies that we now have. Thank you.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
quite often people come to me with questions. They
don’t know where to go, what agency to turn to.
Now, maybe I ’m making a confession thatthe  rest
of you wouldn’t have to make. Most often, I don’t
know where to turn. It’s just simple little things
about where to start in on job opportunities or  one
thing or another. One of the members of our
committee had a perfect illustration. I believe it
was Mr. Romney-that one of his constituents
asked a question as to whether a female hair
stylist could cut men’s hair. She understood there
was a law saying that she could not. She didn’t
know where to go to get that information. Mr.
Romney,  after many visits and letters here and
there, and being knowledgeable about the fact
that there is a department of cosmetology or
something like that under the Board of Health, was
able to get that kind of information. This kind of
thing the average one of us would not he  able
really to track down, but there’s something worse
than that. Once you have a grievance against a
certain bureau or agency or office in the state
government, how do you get action by appealing
to the agency that refuses to give you action? This
allows a citizen to go somewhere with  a little
redress-to get a little redress in terms of his
complaint. I think the committee did discuss
seriously the thing that Mr. Aronow  suggested,
and that it might actually cut down on the
proliferation of other agencies in various com-
munities around the state and thereby save money
in the total operation.

CHAIRMAN GRAYBILL: Mr. Kamhoot.

DELEGATE KAMHOOT: Mr. Chairman,
I wonder if Delegate Blaylock would yield to a
question?

CHAIRMAN GRAYBILL: Mr. Blaylock?

DELEGATE BLAYLOCK: I yield.

DELEGATE KAMHOOT: Chet, where
would you plan this office to be? In Helena?

DELEGATE BLAYLOCK: Yes, I think it
would most naturally he here.

DELEGATE KAMHOOT: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Kamhoot.

DELEGATE KAMHOOT: I just don’t see
how the people from all over the state are going to
be able to run into Helena or contact the central
office when they have a little problem. If they
don’t contact their local offices now, this doesn’t
seem to me to be very practical. And a little
further, I note in the comments here  that they
recommend this be a 6.year  term, that he be paid
the equivalent of a district judge. Now I think a
district judge gets 20,500, plus quite a substantial
retirement. And I can also see with this 6.year
appointment, if this turns out to be true, this could
be one of the greatest whitewashes of government
that we could think of. They could appoint a man
to this and appoint a man that they selected. He’d
be in there for 6 years and I just don’t see where
this would be very practical in Montana. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Robin-
S”ll.

DELEGATE ROBINSON: I merely want-
ed to point out, Mr. President, in reference to Mr.
Aronow’s  remarks about the services that the
OEO performs in the State of Montana. You
cannot-your total income cannot exceed $4,000 a
year to apply for aid through OEO. I would submit
that there are a great number of people between
$4,000 a year and, say, $8,000 or $9,000 a year who
cannot afford the services of an attorney and who
would not qualify for help through OEO.

CHAIRMAN GRAYBILL: Mrs. Eck.

DELEGATE ECK: Mr. Chairman, I’d like
to answer the questions of Mr. Kamhoot. Of
course, it’s going to be up to the Legislature how to
put this office into effect, hut in states that use this
now, what they generally have is a-well I don’t
know what they call it-it’s a hot line going in so
that there’s a number that you can call collect at
any time to get this information, and the number
is widely circulated. I also think, in regard to your
other comment, and also to Mr. McNeil ’s, because
this is something that when we were discussing
this proposal-you know, you can think of it, one
proposal was to have it in the judicial department;
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some suggestions have been to have it as
something the Governor would set up. But, I think
that really it becomes-I don’t think you would get
a whitewashing if it were under the Legislature
Iwcause here you have a man who is named hy
representatives of both parties, so that’hc  is not
wally beholden to either party. I ;~lso think that
being under the Legislature it is most appropriate.
You could almost look at it as an office similar to
our legislative post-audit, where the Legislature
provides the of’fice  to assure  that the executive de-
partmrnts  they set up and fund  are tfoing an
xfrquate job, and really being f’air  to the people
that they represent. I think that it, could he
established in a number oi’other  ways, but I think
that this probably is the best way of explaining it
within the separation of’ powers idea. In othw
words. they’re  carrying out--this office is carrying
out the functions of the Legislature in assuring
that the executive offices are doing the job in the
way that the Legislature, I would suppose, hopes it
will be donrs.  Thank you.

CHAIRMAN GRAYBILL: Mr. Martin.

DELEGATE MARTIN: Mr. Chairman, it
seems to me that in addition to the things that
Joe--I)rlegate Eskildsen-talked about, WE must
remember the f’act  that we havr  decided that the
Legislature will have an annual session. Now, in
all  of’  thr:  time that I’ve been familiar with
government, the best ombudsman or the best
people’s advocate that I knew from our county and
throughout the state were the legislators. They’w
going to be here an extra-every year and I’m sure
they can do a pretty good job of watchdog without
forming a new bureau.

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: Mr. President,  I
just want to respond to Mr. Aronow who spoke of
the OEO. For the past 15 months I’ve been
employed with Opportunities, Incorporated, a
branch of the OEO here in Montana, and I was on
the same  floor as the Legal Services, on the third
floor in Great Falls there. And I noticed, that Legal
Services, of course, was being used quite extensive-
ly, and it was a great thing for those people under
the economic guidelines, you see,  that Mrs.
Robinson mentioned for them to have. And I think
it’s a fantastic thing. I’m glad it’s there. The
problem is, that can we always have OEO around’!
You know, there’s a lot of indications nationally
that say, including our President, you know, OEO
is not going to survive, and Legal Services has

been one of the most effective branches of the
Office of Economic Opportunity. So, what hap-
pens when that’s not around for that group of
people, let alone the rest of us?

CHAIRMAN GRAYBILL: Mr. B&her.

I~E:LECATE  BELCHER: Mr. Chairman.
there’s  been a lot of’discussion  about this people’s
advocate and WE had a lot 01’  discussion in our
General Government Committee about the merits
of it, and I don’t think there’s any doubt about the
merits of the of’fice.  The question at hand is
whctfwr  it shoufd be locked into the (Constitution
or done by legislative action. And I don’t feel
tfww‘d he any doubt about the legislative  action ii
you’d turn Kyle Jackson loose with the Legislature
ror  I hour.

CHAIRMAN GRAYBILL: Mrs. Spew

IlELEGATE SPEER:  Mr. Chairman. I’d
just like to add one word. That I think the Legis-
lature has more work to do to legislate. They
should not be taking care of wl.at has been called
f,y s<,m<.  delegates. casework.

CHAIRMAN GRAYBILL: Very well, I
take it the proposition is on Mr. Etchart’s motion
to delete Section 16, subsections 1 and 2, in its
entirety.

Mr. Foster.

DELEGATE FOSTER: Mr. Chairman,  I
move SOY  a roll call vote.

CHAIRMAN GRAYBILL: Right. we’ll
have  a roll call vote. So many as arein  SavoroSMr.
I<tchart’s  motion to eliminate Section 16, please
votr  Aye. And so many as are opposed, vote NC,.
f~lave all the cie1eg:ates  voted’!

(No response)

CHAIRMAN GRAYBILL: 1)~s  any drle-
gate  wisf1 to change  his vote?

(No response)

CHAIRMAN GRAYBILL: If not, ~~~‘11
cfow  the vote.  Will you plcnw tally the vote.

Ansheim . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, J. . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Anderson, 0.. . . . . . . . . . . . . . . . . . . . . . . Absent
Arhanas . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arness . . . . . . . . . . . . . . . . . . . . . . . . . AYe
A r o n o w . . . . . . . . . . . . . . . . . . . . . . . . . AYE
Artz . . . . . . . . . . . . . . . . . . . . . . . . . Aye
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Ask....................................Ay  e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bates...............................Absen  t
B&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gate. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate.................................Ay  e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
C ross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll ................................ Aye
Drum..................................Ay  e
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Etchart................................Ay  e
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington.............................Ay  e
Chairman Graybill . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank ......................... .Absent
Hanson,R.S.........................Absen  t
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Ha-low . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayo
Joyce..................................Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf., . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye

Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin.................................Ay  e
McCarvel.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McDonouyh . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble..................................Ay  e
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rebal..................................Ay  e
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
R b‘0 lllS”ll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roe&r. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin................................Ay  e
Schiltz, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
S kari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks.................................Ay  e
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg..............................Ay  e
Toole ................................. Nay
Van Buskirk........................Absen  t
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Woodmansey . . . . . . . . . . . . . . . . . . . . . Excused

CLERK SMITH: Mr. President. 48 voting
Aye, 43 voting No.

CHAIRMAN GRAYBILL: 48 votes hav-
ing been cast in favor of the motion, 43 No, the
motion carries and Section 16, subs. 1 and 2, is
eliminated from the proposal.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, I move the committee arise and report
progress and beg leave to sit again.

CHAIRMAN GRAYBILL: Very well, the
motion’s been made that the Committee of the
Whole rise and report progress and beg leave to sit
again tomorrow. All in favor, say Aye.
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DELEGATES:  Aye .

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: (No response)

CHAIRMAN GRAYBILL: So ordered.

(Out of Committee of the Whole at 4:40 p.m.)

PRESIDENT GRAYBILL:  Conven t ion
will be in order. The clerk will read the title to the
committee report.

CLERK HANSON: “February 22, 1972.
Mr. President, we, your Committee of the Whole,
having had under consideration Report Number 3
on the Committee on Legislative, recommend as
follows:”

PRESIDENT GRAYBILL: Now, unless I
hear someone from the floor request that we do
otherwise, I would like to suspend reading of the
report at this time. It’s incomplete; takes a long
time. Is there anyone that wants it read?

(No response)

PRESIDENT GRAYBILL:  Very  we l l ,
we’ll suspend the rest of the reading of the
Committee of the  Whole’s report.

Mr. Eskildsen.

D E L E G A T E  E S K I L D S E N :  I  m o v e  t h e
adoption of the Committee of the Whole report.

PRESIDENT GRAYBILL: The Commit-
tee of the Whole’s report-the adoption of the
Committee of the Whole’s report has been moved.
All in favor, say Aye.

DELEGATES:  Aye .

PRESIDENT GRAYBILL: Opposed, No.

DELEGATES: (No response)

P R E S I D E N T  G R A Y B I L L :  S o  o r d e r e d .
We’re on Order of Business Number 10. Unless I
hear objection, Chair would like to revert to Order
of Business Number 1, Reports of Standing
Committees.

(No response)

PRESIDENT GRAYBILL: If them  is no
objection, the Chair would call upon Mr. Dahood.

D E L E G A T E  D A H O O D :  M r .  P r e s i d e n t ,
we, the Committee on Bill of Rights, respectfully
report as follows: That the Hill of Rights Commit-

tee proposal is ready to be duplicated and sub-
mitted to the Committee of the Whole for
consideration.

PRESIDENT GRAYBILL: Very well, the
Bill of Rights proposal will be printed and will be
referred to the Committw  of the Whole. The Chair
will now recognize Mr. Heliker.

DELEGATE HELIKER: Mt. Chairman, I
understood,  according to the schedule, that my
committee report’s after Education.

PRESIDENT GRAYBILL:  Wel l ,  you r
committee report was to come in today. that’s
when we moved it until, but if you’re not ready,
that’s fine. Just say so.

DELEGATE HELIKER: I’m not ready.

PRESIDENT GRAYBILL: Very well. Are
there other  reports of standing committees ready?
No. Reports of Select Committees, none.  Com-
munications-is there another communication,
Mr. Clerk?

CLERK HANSON:  Yes ,  s i r .  “Helena,
Montana, l+bruary 22, 1972. Honorable Leo
Graybill, Jr., President, Montana Constitution
Convention, Capitol, Helena, Montana. Dear  Mr.
President: In accordance with the provisions of
Section 15(2),  Extraordinary Senate Bill No. 6,
Chapter Extraordinary Number 1, Laws of
Montana 1971, the licenses of the following
lobbyists have been suspended,  as of February 22,
1972, for f&m: to file statements of expense
within the period specified by law: I,icense
N u m b e r  39-72,  G e r a l d  I,.  McCurdy;  License
Number 44-72, A. W. Scribner.  Sincerely  yours,
Frank Murray, Secretary of State.”

P R E S I D E N T  GRAYB1J.L: A r e  th;rc
other communications’!

CLERK HANSON: None, sir

P R E S I D E N T  G R A Y B I L L :  I n t r o d u c t i o n
and Reference of Delegate Proposals.

CLERK HANSON:  None .

PRESIDENT GRAYBILL:  F ina l  Con-
sidcration.

CLERK HANSON:  None .

PRESIDENT GRAYBILL:  Adop t ion  o f
Proposed Constitution.

CLERK HANSON:  None .
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PRESIDENT GRAYBILL:  Mot ions  and
Resolutions. The C lem w i l l  recognize  Kalph
Studer.

CLERK HANSON:  None .

DELEGATE STUDER: Mr. President.

PRESIDENT GRAYBILL: Mr. Studcr.

DELEGATE STUDER: I move the follow-
ing be resolved by our Constitutional Convention:
“WHEREAS, it is fitting and proper that the
outstanding records and accomplisl~ments  of our
great Presidents, whose birthdays we recently
have  celebrated, be noted on record of this Con-
stitutional Convention. We hereby express our
esteem  and respect to the  memory  of the beloved
and revered Georgu Washinglon and Abraham
Lincoln, in the  hopes their achievemt~nts  in good
government  will guide us accordingly; in hopes
their exemplary patience will guide us along the
arduous paths ol’ lawmaking: and in the  hopes
their commitments to the fw&nn of the individ-
ual will be reflectfd  in our finished product.”

P R E S I D E N T  G R A Y B I L L :  B e f o r e  w e
adjourn, I’d like to move to Order of Business
Number 11, Announcements, again and just
remind you that tomorrow morning, Wednesday,
at 8:00 a.m., Local Government Committee picture
in the Governor’s reception room; 8:15,  Revenue
and Finance; 830, Education; 8:45,  Natural
Resources. Those four pictures tomorrow morn-
ing. Please be prompt. Furthermore, remember
that the party tonight starts at 630  with a cocktail
hour at the Montana Club.

Mr. Schiltz.

D E L E G A T E  S C H I L T Z :  M r .  P r e s i d e n t ,
Style and Drafting tomorrow morning at8o’clock.

PRESIDENT GRAYBILL:  Mr .  Joyce.

D E L E G A T E  J O Y C E :  E x e c u t i v e  o n  a d -
journment.

PRESIDENT GRAYBILL:  You’ve h e a r d PRESIDENT GRAYBILL:  And  I  t h ink
the resolution proposed  by Mr. Studer.  Is there any you will recall, that Administration Committee
discussion on the resolution? meets tomorrow morning at 8 o’clock.

(No response) Mr. Eskildsen.

PRESIDENT GRAYBILL: If not, all in
favor of the resolution, please say Aye.

DELEGATES:  Aye .

PRESIDENT GRAYBILL:
Nay.

Opposed,

D E L E G A T E  E S K I L D S E N :  M r .  P r e s i -
dent, I move we stand adjourned until Wednesday,
February 23rd, 9:00 a.m., 1972.

PRESIDENT GRAYBILL: The motion is
to adjourn until Wednesday at 9:00 a.m. All in
favor, say Aye.

DELEGATES: (No response)

PRESIDENT GRAYBILL:  The  Ayes
have it, and the resolution will be spread upon the
rewrds.  LJnfinished  Business?

CLERK HANSON:  None .

PRESIDENT GRAYBILL:  Spec i a l  Or-
dl3S’?

DELEGATES:  Aye .

PRESIDENT GRAYBILL: Opposed,
Nay.

DELEGATES: (No response)

PRESIDENT GRAYBILL: So ordered.

(Convention adjourned at 4:47 p.m.)
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February 23,197Z

MONTANA CONSTITUTIONAL CONVENTION

Thirtieth Day Convention Hall
9:lO  a.m. Helena, Montana

PRESIDENT GRAYBILL: The Conven-
tion will be in order. If you’ll all stand, Carl Davis
will lead us in the invocation this morning.

DELEGATE DAVIS: Let  us pray. I,ord
Jesus, as we pray for the members of this Conven-
tion, its officers and all those who shareitslabors,
we remember that Thou never lost Thine inner
peace, even under pressure greater than we shall
ever know, but we are only human. We will grow
tired, we will feel the strain of meeting deadlines,
and we will chafe under frustration. We  will need
poise and peace of mind and onlyThoucan  supply
the deepest needs of tired bodies, jaded  spirits and
frayed nerves. Give us the courage  not to see
things  as they are and ask why, but to dream of
things that are not, and ask why not. Give us Thy
peace and refresh us in our weariness that this
may ho a good day, with much done and done well,
that WE may say with Thy servant, Paul, “I can do
all things through Christ, who gives me strength.”
Amen.

PRESIDENT GRAYBILL: We will take
the roll today by voting Aye on the voting
machines.

CLERK SMITH: Iklegate Aasheim, Ikle-
gate Anderson, I)elegate  Hurkhardt, Delegate
Cain; Delegate Graybill--oh, excuse me-Dele-
g a t e  F!olland,  D e l e g a t e  K a m h o o t ,  I)elepate
Schiltz.  Delegate Holland.

PRESIDENT GRAYBILL: Very wcil,  do
you want to take the vote?

Aasheim Present
Anderson, J. _.  Present
Anderson, 0.. _.  Present
Arbanas  Present
Arness.............................Present
Aronow.. Present
Artz  _.  _.  Present
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P r e s e n t
Babcock _.  Present
Barnard Present
Bates Present
Belcher  _.  Present
B e r g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P r e s e n t
Hcrtbelson  Present
Rlaylock...........................Present
Blend.. _.  _.  Present
Bowman _.  _.  _.  _.  _.  _.  Present
Brazier Present

Hrown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Prfsent
Rll~hW . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . Present
cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I’rcw3lt
Cbampoux . . . . . . . . . . . . . . . . . . . . . . Present
moate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . l+esent
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
I)ahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Ilavis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
1)elaney . . . . . . . . . . . . . . . . . . . . . . . . . . . Prrsent
Ih+coll . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
1)rum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
lJ.1iI< mann . . . . . . . . . . . . . . . . . . . . . . . . . . PIwent
Eskiidsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . Present
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, R.S ........................ Present
H anson, K. . . . . . . . . . . . . . . . . . . . . . . . . Present
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . Present
Hallow . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harrington . . . . . . . . . . . . . . . . . . . . . . . . Present
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
~Jnmes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
J o y c e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Loendorf. . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Lorcllo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mansfield .......................... Present
Martin., . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McDonough . . . . . . . . . . . . . . . . . . . . . . . . Present
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Melvin.............................Presen t
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Nobie, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
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Nutt,ing . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Plxwat
Pcmbert”n . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kobinson . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kocxier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Komncy . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sidmius . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sluder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . PYrsent
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Swanbw~D . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
V a n  Buskirk . . . . . . . . . . . . . . . . . . . . . . . Present
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . Present
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . Plx!sent~
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
W”“dmansry . . . . . . . . . . . . . . . . . . . . . . Present
Mr President . . . . . . . . . . . . . . . . . . . . . . . Present

CLERK SMITH: Mr. President,  99 present,
1 absent.

P R E S I D E N T  G R A Y B I L L :  V e r y  w e l l .
Who’s absent?

CLERK SMITH: 11elegate  Holland.

PRESIDENT GRAYBILL: Holland? All
right,  Order of Business Number 1, Reports of
Standing Committees.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Yes, there are
some, sir. Education Committee, Mr. Champoux.

DELEGATE CHAMPOUX: Mr. Presi-
dent, fellow delegates, we, the Committee on
Education-

PRESIDENT GRAYBILL: Just  a  mo-
merit. Will you turn on Mr. Champoux’s light?
Thank you.

DELEGATE CHAMPOUX: Mr. Presi-
dent, fellow delegates, we, the Committee on

Education and Public Lands respectfully report as
follows: That the Education and Public Lands
C o m m i t t e e  m a j o r i t y  p r o p o s a l  i s  r e a d y  t o  b e
duplicated and submitted to the Committeepf the
Whole for consideration; and that the F,ducation
and Public Lands Commit,tee  minority proposal is
ready to be duplicated and suhmit ted to the
Committee of the Whole for consideration.

PRESIDENT GRAYBILL: Very well, the
Education report is fi led and will  be sent to
printing and will be put on General Orders. Next,
the Chair would call on Mr. Heliker.

DELEGATE HELIKER: Mr. President,
fellow students, we, the Committee on Public
Health, Welfare, Labor and Industry respectfully
report as follows: That the Public Health, Welfare,
Iabor  a n d  I n d u s t r y  C o m m i t t e e  m a j o r i t y  p r o -
posals are ready to he duplicated and suhmitted to
the Committee of the Whole for consideration; and
t h a t  t h e  P u b l i c  H e a l t h ,  W e l f a r e ,  L a b o r  a n d
Industl-y  Committee minority proposttls  are ready
to be duplicated and submitted to the Committee
of the Whole for  consideration.

PRESIDENT GRAYBILL: Very well, the
P u b l i c  H e a l t h ,  W e l f a r e ,  L a b o r  a n d  I n d u s t r y
Committee report is filed and will he sent to
print ing-or  has been sent  to  print,ing  and  put
upon your desks and it will be placed on General
O r d e r s .  C h a i r  w i l l  n o w  r e c o g n i z e  M r .  O s c a r
Anderson .

DELEGATE OSCAR ANDERSON: Mr.
President, we, the Committee on Local Govern-
ment,  respectfully report as follows: That the
Local Government Committee proposal is ready to
he duplicated and suhmitted to the Committee of
the  Whole for consideration. Thank you.

PRESIDENT GRAYBILL: Very well, the
Local Government Committee report is filed, will
he pr inted,  placed upon your  desks and is  now
placed upon General Orders.  Now, Reports of
Select Committees.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Communi-
cations.

CLERK SMITH: None.

PRESIDENT GRAYBILL: This is not a
communication. but I would like to inform the
body that we did work with the janitorial staff
yesterday and we’ve changed thethermostats, and
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we’ve put new wafers  in the radiators to keep them
from lcaking,  and we’ve lowered the temperature
of the air that’s being blown in in the gallcries, and
WE hope to keep things a little cooler. Now, it may
take a little while to work that out and if the
windows need to be opened, we’ll open them. And
if’ the persons sitting on  the floor, but not
deleyatrs,  don’t like the windows open, they’ll
have to move. Okay. Order of Business Number 4,
Introduction.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Order of Busi-
ness Number 5, Final Consideration.

CLERK SMITH: None.

PRESIDENT GRAYBILL:  Number  6,
Adoption of Proposed Constitution.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Order of Busi-
ness Number 7, Motions and Resolutions-1 think
there are none. Order of Business Number 8, Un-
finished Business. Mr. Champoux,  would you
introduce the pages  this morning.

DELEGATE CHAMPOUX: Mr. Presi-
dent, fellow delegates, it is my pleasure this
morning to introduce the pages, wherever they’re
at. (Iauyhter) They’re supposed to be up the front
at this point,.

PRESIDENT GRAYBILL: Have a call-
have call of the house for the pages.

DELEGATE CHAMPOUX:  C o u l d  W C

have all the pages up front, please? The pages  for
this week are Carl Ammons,  Missoula;  Michele
Brown, Helena-

PRESIDENT GRAYBILL: Wait a minute
now, Rick, we’ve got to know who they are, so
where is Carl? Is he here? Okay, there’s Carl.

DELEGATE CHAMPOUX: Michele
Brown, I believe, was just sent to printing--o1
Helena; Sarah Gackle  of Rapelje; Tom Glovcr-
Rapelje,  I ’ m  s o r r y - ;  T o m  Glover  o f  Kalispell;
I)avid  Kelleber  of Billings, who is the son of that
famous Shakespearean actor, Robert Kelleher,
ovpr  there-(Laughter) Andrea Easter  of Mis-
soula; Carina  McQuillan  o f  H e l e n a ;  a n d  J o e
Rattler of Browning. David Kelleher will make the

MR. DAVID KELLEHER: Mr. President

and d&pates. I have been chosen to represent the
pages today because I also deal with the majority
of representation in the delegates. And I am a
lawyer’s son. (I,aughter)  I’m Eoing to find it very
difficult to speak here today because I was at the
little party last night and I heard Mr. Dahood
speak. And I find it very difficult to follow
anything as gracious as that. (Laughter) We are
all very proud to have  been chosen to serve  before
you and with you and wehope  t.hatyou  can write a
long-standing Constitution that will  work with us
when we grow up. The pages--and I’m sure I
speak for all of us-have, I’m sure we feel, have  a
hard time realizing that we’w still servants. WE
would like to press the Aye and the Nay buttons
and yet up and give  the speeches, and I thank you.

(App,lause)

PRESIDENT GRAYBILL: Well, we  want
to thank all of you pages and hope that you’ll have
a good weok  with us. I’m sorry that our planning
slipped up and you were allowed to watch Mr.
I)ahood  perform last night, because that’s liable to
change your outlook.

(I,aughtcr)

PRESIDENT GRAYBILL: But. anyway,
we’re glad to have you and thank you very much.
Your names will  be spread upon the record and
you will hc given a copy of today’s pr~xeedings  to
take home wit,11  you. Order of Business Number 9,
Special Orders.

CLERK HANSON: Non?

PRESIDENT GRAYBILL: Order of Busi-
ness Number 10, General Orders of the Day.

CLERK HANSON: February 23,1972.The
following committee proposals are now on
General Orders: Legislative,  Executive, Judicial,
Natural Resources, Revenue and Finance, Bill of
Rights, Education, Public Health and Local
Government.

PRESIDENT GRAYBILL: Very well. Mr.
Eskildsen.

DELEGATE ESKILDSEN: Mr. Presi-
dent, I move we resolve ourselves into Committee
of the Whole for the purpose of handling business
under General  Orders.

PRESIDENT GRAYBILL: Very well, all
those in favor of moving this Convention into
Committee of the Whole, say Aye.

DELEGATES: Aye
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PRESIDENT GRAYBILL: Opposed, No.

DELEGATES: (No response)

PRESIDENT GRAYBILL: So ordered.

(Convention resolved into Committee of the
Whole with D&gate  Graybill  as Chairman.)

CHAIRMAN GRAYBILL: Now, before we
start this morning, I think it might be helpful ifwe
all saw where we are, and on the status board up
horc we have printed where we are, but some of you
might not be able to see it. We’ll start out with
Section 15 of the Legislative Article, which was
postponed until this morning. When we’ve
completed that, we’ll go to Section 7, which was
also passed. Then, that line in there indicates that
something else has to be put in there after Section
7. After that, we will go to thehicameralproposals
on page X2, 1 believe it is, which are duplicated-
which duplicate proposals 4 through 16 of the uni-
cameral proposal. That shouldn’t be too difficult
since it’ll be merely a matter of noting where
they’re the same and amending them to be the
same, with a couple of exceptions. After that, we
will go back to Sections 1 to 3, which we passed,
which is the point at which we’ll debate uni-
cameral-bicameral, and on the unicameral
proposal under Number 1, we will have  the
minority report on parliamentary form. After we
have finished that, we will put in-there are four
new sections that people have put in proposals on
that we will consider, and after we have considered
that, there are, I understand, motions to reconsider
on Section 4 and Section 16. Now, that’s all we
have to do this morning. Mr. Habedank, for what
purpose do you rise?

DELEGATE HABEDANK: I rise to se-
cure some information. I have a addition, which
would be Section 17, following Section 16, which
apparently was stricken, and I just wanted to
know where that would come up.

CHAIRMAN GRAYBILL: Well, I thought
we’d put that under the four new sections.

DELEGATE HABEDANK: Very well.

CHAIRMAN GRAYBILL: All right. Mr.
Aasheim, 1 understand  we have a new Section 15.

DELEGATE AASHEIM: Mr. President,
and members of the assembly, you now have
before you two new proposals-they’re not new
entirely-but I wish now you would look on
majority proposal Section 15, based on Pennsyl-

vania. It’s got the three holes punched in your
she&. Now, there is no basic change from what
you have on page 28 and 29. There is some
clarification-or there are some clarifications
made  and I want to go through them with you, and
after that I’m going to move that they be adopted.
On Section 2 you’ll note that “immediately upon
enactment of this section” has been stricken and
inserted is, “in the legislative  session following
ratification of this Constitution,” has been
inserted. Then, if you go to line 18 of your book, on
page 28, the prefixes, “xx-” and “w--l’,  have been
stricken. That’s a matter-it would be okay to leave
it as it is, but it isn’t proper to say “redistricting”
because there might not be any “redoing”: it might
remain as it is. On line 20 in your book, on page 28,
there is included on-this will be on line 8 of the
sheet I gave you, it says in parenthesis, “bi-
cameral: the majority and minority leaders of each
house shall designate a commissioner.” That’s be-
cause of the fact that we have the two proposals.
We’ve got to clarify for the two potential bodies
that we shall have. That is the sum and substance
of the changes in subsection 2. Now, in subsection
3, this is something where we have had to do a little
arbitrating. I always did think that 90 days was
too long, and 1 still think 90 days-or, 45 days is
too long. Rut this is a matter of compromise so we
put in 4.) days after the appointment of a
Chairman. In line 26, subsection 3, “No later than
45 days after the appointment of a chairman”.
And then after “or”, on line 27 in your book, “No
later than 45 days following the official reporting
of each federal census, whichever is later in time,
the commission shall”-on page 29, again-“file a
preliminary”-“preliminary plans” on line 29.
Because there are two plans, really-the congres-
sional districting and the legislative districting,
so we had to refine our wording to say “plans” in-
stead of “plan” because the congressional district
also has to be done. And, then, after “preliminary”,
we strike “with the secretary of state” and add, “for
legislative and congressional districts with the
secretary of state.” You’ll find that wording on 19
of the sheet you received. On 4, subsection 4, in
the book, “plans” instead of “plan”, and on line
1 on page 29, we have stricken “which case” and
added a period after “commission”, so “the
commission shall”-after “commission” put in
“shall’‘-“have 30 days after the date-” insert
“shall” in place of “should”. And on line 3 in
your book, after “file”, put in “to consider”, and
strike “prepare”. And “file’‘-after “file, any
revisions to the preliminary plans”. And you’ll
find that on page 23 of the sheet I gave you. Then,
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at the end of line 6, “for the next ensuing legis-
lative and congressional elections.” And that’s all
on Section 4. Section 5 is pretty much as it was and
Section 6-just  a matter ofrewording. You’ll find
that in the sheets that you have-that have been
given to you. Now, I hope this hasn’t confused you
too much.  Basically, the plan is this again-and
let me say-no matter which plan you adopt, it
isn’t going to be accepted by the Legislature or the
people without a lot ofcriticism.There  is no perfect
plan, but both of these have been tried and used
and have found workable.  This Pennsylvania
plan, as I said yesterday, is quite restrictive. It
says the commission shall be appointed by the
leaders of the Legislature and they shall select
another man. Now, someone asked a question this
morning that kind of-1 wonder ifyou’re  a little bit
confused. We have already voted single member
districts and this commission is going to draw up
these districts. I hope this is clear that this
commission-and that’s apowerfulcommission-
they’re going to draw up these districts because we
have felt it has proved that the Legislature cannot
do it. So, this plan is quite restrictive. However,
after this commission has drawn up a plan they
have 30 days-the Legislature has 30 days to file
complaints as individuals. They can file com-
plaints and they can go talk to the commission
and say, “This is not right.” And I feel that the
legislators are in a better position to explain what
problems there are in their particular area. Then,
after that 30.day  period-and anybody can file a
complaint, any citizen can file a complaint with
the court. And that, in substance is this Pennsyl-
vania plan. I’m sorry for the corrections but with
this unicameral thing coming in, we had to make
corrections. But you’ll have the corrections pretty
much as you have on-as it should be-and I move
adoption of these corrections, Mr. Chairman.

CHAIRMAN GRAYBILL: Will the Clerk
read-let’s start by reading subsection 2, Mr.
Aasheim, and then we’ll go through. Clerk read
subsection 2.

CLERK HANSON: “Subsection 2: In the
legislative session following ratification of this
Constitution and in the session preceding each
census made by the authority of the United States,
a committee of four citizens, none of whom may be
public officials, shall be designated to draft plans
for districting and apportioning the state into
legislative and congressional districts. The
majority and minority leaders of the legislature
shall each designate two commissioners, paren-

thesis, Bicameral: the majority and minority
leaders of each house shall designate a commis-
sioner, end of parenthesis. The four commis-
sioners, within 20 days after their designation,
shall select the fifth member, who shall serve as
chairman of the commission. If the four members
fail to select the fifth member within the time pre-
scribed, a majority of the supreme court shall ap-
point the chairman.” Mr. Chairman, subsection 2.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman, I
move this committee does arise and report, after
having had under consideration subsection 2 of
Section 15, the same be adopted. Mr. Chairman, I
will not add any more comments.

CHAIRMAN GRAYBILL: Very well. Is
there discussion?

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman,
as a substitute motion, I move the adoption of the
minority committee report, which I think all of you
have on your desks. The basic difference between
the minority report and the majority report is that
the minority report feels that anyone with an
elementary knowledge of arithmetic and a set of
statistics can reapportion the state, but it should
be done on a sociological and ecological basis that
you should be able to-and where can you arrive at
a committee which would be more cognizant of the
problems involved in each district than the Legis-
lature? For that reason, the Section 1 is essentially
the same--or, Section 2, excuse me, oftheminority
report is essentially the same as Section 2 of the
majority report. In Section 3 it varies in that the
commission is set up; it presents a plan to the
Legislature. The Legislature has 30 days in
which they can either accept the plan or come
up with a plan of their own. If they do not
come up with a plan, then the commission’s
plan shall be-shall become law and the fmal  plan
of the commission shall become law. What we’re
doing here is giving the Legislature an opportunity
to come up with a plan. That I feel would be a good
idea to have them as a committee who knows the
problems all over the state, to have the first
opportunity. If they cannot come up with a plan,
such as some people think they can’t, then the
commission would be available and they would
draw up the plan. The Section 4 and 5 of the
minority report merely give the Supreme Court the
original jurisdiction, and they in no way change
the factthat  it could still be taken to federal court. I
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think that’s basically the difference between the
two plans, and I’ve already moved for adoption of
the minority plan.

CHAIRMAN GRAYBILL: Mr. Nutting,
the Chair  is  confused. Is  Plan 2,  yesterday, the
minority report?

DELEGATE NUTTING: No, I don’tknow
whether the Chair got a copy. I  had them distri-
buted by the pages, but-

CHAIRMAN GRAYBILL: All right, well,
the  Chair didn’t get  a copy. There might be one on
desk 42 there. You’ve got two? Fine.

DELEGATE NUTTING: I t  has a  number
2 on the  top of  i t  and i t  says ,  “based on  the
Maryland section,” is what-the revised minority
proposal  for Section 15,  based on the Maryland
section.

CHAIRMAN GRAYBILL: All right, Mr.
Nutting, I have one more question. Where it says
Section I,?, i s  that  supposed to  have a  small  2
there? You don’t have a 2 or a 1. You start with-
y”” follow me?

DELEGATE NUTTING: Yes, that would
be a small 2 there.

CHAIRMAN GRAYBILL: Small 2. Mr.
Aasheim and Mr. Nutting, are we going to debate
section by section or proposal by proposal? Should
we read the rest of the majority proposal and then
the rest of the minority proposal’? Isit  more logical
to put the  whole proposal in, one way or the other?

Mr. Aasheim.

DELEGATE AASHEIM: Mr. President, I
would recommend that  you go ahead now with
this minority proposal and let’s analyze it.

CHAIRMAN GRAYBILL: In other words,
2, 3, 4 and 5. All right, I think we’d best have the
clerk read the minority proposal in its entirety so
that we have a chance to digest it.

CLERK HANSON: “Minority proposal for
Section 15, based on Maryland section. Section lj.
subsection 2: In the legislative session following
ratification of this Constitution and in the session
preceding each census made by the authority of
the United States,  a redistricting commission
shall be established. The majority and minority
leaders of the legislature shall each designate two
c o m m i s s i o n e r s .  P a r e n t h e s i s ,  B i c a m e r a l :  T h e
majority and minority leaders of each house shall

designate a commissioner,  end parenthesis.  The
four commissioners, within 10 days after the
d e s i g n a t i o n ,  s h a l l  s e l e c t  t h e  f i f t h  m e m b e r ,
who shall  serve as chairman of the commission.
I f  t h e  f o u r  m e m b e r s  f a i l  t o  s e l e c t  t h e  f i f t h
member within the time prescribed, a majority
of the supreme court shall appoint the chairman.
Subsection 3: The commission on legislative re-
distr ict ing shall  by the first  day of the regular
session in the year in which redistricting is
to be effective, submit a plan to the legislature.
If  the legislature approves the plan i t  shall
become law. If  the legislature does not approve
t h e  p l a n  w i t h i n  3 0  d a y s ,  or s u b m i t  a  p l a n
of its own, the commission plan shall be sent back
to the commission with recommendations of the
legislature. The commission shall consider  t,he
rerommendations  and its final plan shall become
law. Subsection 4: The  supreme  court shall have
o r i g i n a l  jurisidiction,  u p o n  p e t i t i o n  01’ a n y
qualified voters to review the  commission plan
and the legislative plan. Ifthcsupremecourt  finds
:I r e d i s t r i c t i n g  p l a n  enactsd  b y  the  legislatuw
invalid, the commission plan shall becomc~  law. If
the supreme court  f inds the commission plan
invalid,  the supreme court  shall  issue an order
remanding the plan to the commission directing
the commission to yedistrict  in a manner not
inconsistent with its order. When a plan becomes
final, the commission shall be dissolved. Subsec-
tion 5:  The state shall  be divided into congres-
sional  districts for the election of members of the
United  States  House of  Representatives.  These
distri&  s h a l l  b e  r e d r a w n after e a c h  f e d e r a l
decennial  census.  The commission hy redistrict-
ing shall  submit a congressional redistricting
plan to  the lq+latuw  by the f if th day of the
regular session in the year  in which the  congres-
sional  redistrict,ing  is to be effective. The legisla-
turu  shall enact either the commission plan or the
congressional redistricting plan of i ts  own.” Mr.
Chairman, the minority proposal for Section 15.

CHAIRMAN GRAYBILL: All right. Now,
I think before wc can understand this intelligent-
ly we’ve got to know the other parts of the majority
proposal, so would you read Sections 3,4,5  and (5 of
tha t .

CLERK HANSON: “Majority proposal,
s u b s e c t i o n  3 :  N o  l a t e r  t h a n  4 5  d a y s  a f t e r
appointment of the chairman, or no later than 45
days following the official reporting of each
federal census, whichever is later in time, the
c o m m i s s i o n  s h a l l  f i l e  p r e l i m i n a r y  p l a n s  f o r
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legislative and congressional distr icts  with the
secretary of  s tate .  Subsect ion 4:  Any person
aggrieved by the preliminary plans shall have 30
days to file exceptions with the commission. The
commission shall have 30 days after the date the
exceptions were filed to consider and file any
revisions to the preliminary plans. If no excep-
tions are filed within 30 days, or if filed and acted
upon, the commission’s plan shall  be final and
have the force of law for the next ensuing legisla-
tive and congressional election. Subsection 5: Any
a g g r i e v e d  p e r s o n  m a y  f i l e  a n  a p p e a l  f r o m
commission plan directly to the Supreme Court
within 30 days after the filing. If the appellant
establishes that  the f inal  plans are contrary to
law, the Supreme Court shall  issue an order
remanding the plans to the commission and
directing the commission to district and apportion
in a manner not inconsistent with i t’s order.
Subsection 6: When the Supreme Court has finally
decided an appeal taken, the apportionment plan,
as approved by court, shall be used thereafter in
elect ions to  the legis lature and to the congress
until  the next apportionment is required.” Mr.
Chairman, majority proposal for Section 15.

CHAIRMAN GRAYBILL: All- right, be-
fore we debate this, if I understand it correctly, the
majority proposal allows the commission to make
the plan and file its plan and then people can file
exceptions;  but  the commission rules on those
exceptions,  and revises the plan if  i t  wishes to,
subject  to  an  appeal of the Supreme Court.  The
minority report ,  however,  provides that the
commission provides I plan and submits it to the
Legislature, and the Legislature can approve it. If
it doesn’t approve it, it can submit a plan of its own;
but in any event, the commission then has to look
at that plan and the commission gets the right to
m a k e  t h e  f i n a l  p l a n  u n l e s s  t h e  L e g i s l a t u r e
approves the commission’s plan.  And, again,
there’s Supreme  Court review. Now, have I fairly
s t a t e d  t h e  d i f f e r e n c e ,  M r .  N u t t i n g  a n d  M r .
Aashcim?

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman,
maybe I  misunderstood you that  the commission
presents a plan to the Legislature. The Legislature
can either accept that plan or draw a plan of its
own. If it does draw up a plan of its own, then that
plan is the one that goes into effect unless it is
found to be unconstitutional. And if it is, then the
commission plan would come into effect, but in
effect  i t  puts the legislat ive plan ahead of the
commission plan.

CHAIRMAN GRAYBILL: In other words,
the Legislature can make a different plan and can
‘adopt  it and then it becomes the plan unless the
Supreme Court overturns i t .

DELEGATE NUTTING: That is correct.

CHAIRMAN GRAYBILL: All right,  so
the major difference then is whether the plan is to
be--whether the Legislature is to be given a hand
in making the plan, or whether the Legislature is
not and it’s going to be done by the commission.
I think that’s the basic difference. Now, let’s dis-
cuss that, if we have further discussion.

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman,
just before that explanation was made, I was
having an awful lot of trouble in reading this in
determining that  that  was what their  intent was,
and I submit that if  that is  their intent,  they’d
better say i t  much better than i t’s  said in there
right  now because when i t  gets  to Style and
Drafting, we’re going to sit  around and quibble
and have to come back and ask Mr. Nutting just
exactly what his intent was. I can’t find it in there.

CHAIRMAN GRAYBILL: On line 16 of
the minority report  i t  says that the commission
shall submit a plan to theLegislature.  IftheLegis-
lature  approves the plan it shall becomelaw. If the
Legislature does not approve the plan within 30
days, or submit a plan of its own, the commission
plan shall  be sent back to the commission with
recommendations of the Legislature. So if they
submit a plan of i ts  own, I  take i t  that  ends the
matter. I agree with you, Mr. Schiltz, it’s not very
clear.  Rut if  they submit a plan of i ts  own, that
ends the matter.  Otherwise, the commission plan
goes back to the commission with the recom-
mendations of the Legislature,  and then the
commission can consider the recommendations
and make its final plan. Now, that’s the minority
idea and the majority idea is the other way.

Mr. Aasheim.

DELEGATE AASHEIM: -Chairman, I
believe I had the same impression that Mr. Schiltz
had, that it wasn’t clear but I think it is. Ifyou  look
at the last sentenceit says, “Thecommission shall
consider the recommendations and its final plan
shall become law.” So I think that leaves it up to
the commission, very definitely.

CHAIRMAN GRAYBILL: Well, it doesn’t
leave it  up to the commission if the Legislature
approves a plan ofits  own or-on  line 19, or submit



VERBATIM TRANSCRIPT, FEBRUARY 23, 1972 715

a plan  of’its  own. Well, I think you’re right. I think
t h e y ’ r e  r i g h t ,  M r .  N u t t i n g .  When  they  s a y ,
“submit a plan of its own”, does that mean submit
it to  the commission’!

DELEGATE NUTTING: Mr. Chairman. I
\vould  move: to amend so that that sentence would
KX: “If’ the  legislature does not approve the plan
within XI  days,  01‘  submit  a plan of its own which
shrill  bccomr  law. the commission plan shall he
sent  beck 1,o  the commission with recommcx~la-
tions  01’  the  legislature.”  Would that make it mow
clwrr’!  Could I ask Mr. Schiltz  a question, please’!

DELEGATE SCHILTZ: I would still have
some difficulty with it because then you make the
words , “ T h e  c o m m i s s i o n  s h a l l  c o n s i d e r  t h e
recommendations and its final plan shall become
law.” YOU make that phrase totally meaningless
then because if the Legislature’s plan becomes law
p r e v i o u s  t o  t h a t ,  w h y  s e n d  a n y t h i n g  t o  a
commission that’s going to consider the recom-
mendations. They aren’t recommendations. It’s
already law. And then you say  “its final plan shall
become law”, and I have a conflict between which
final plan is going to become law.

CHAIRMAN GRAYBILL: Mr. Nutting, if
you’ll add the  words after your sentence, “which
shall become law”-if you’ll say, “if not, the
commission plan shall be sent back.” So just add
the words, “if not”. Now I think we’ve got it clear.
If not-that is,  if  i t  doesn’t become law, the
c o m m i s s i o n  p l a n  s h a l l  b e  s e n t  b a c k  t o  t h e
commission with recommendations of the Legis-
lature.  I  think that  at  least  gives the Style and
Drafting something to work from, substantively.
On line 19, the proposal by Mr. Nutting is to
amend it by adding, after the words, “or submit a
plan of its own”, this phrase: “which shall become
law.” And if  you add right there,  “if  not,  the
c o m m i s s i o n  p l a n  s h a l l  b e  s e n t  b a c k  t o  t h e
commission.” Then I think you’rein  good shape to
at least  go to Style and Drafting.  Mr. Nutting,
would you accept that proposed amendment?

DELEGATE NUTTING: I would.

CHAIRMAN GRAYBILL: All right, we’ll
accept that amendment so that we can discuss the
minority report intelligently.

Mr.  Hanson.

DELEGATE ROD HANSON: Mr. Presi-
dent,  I’m concerned with that language now as
you have suggested it. If you do this, and this has

to go to the Supreme Court to determine whether or
not it becomes law, then by that time certainly the
Legislature is going to have adjourned and went
home. So, unless they do two lhings  at once, unless
they send  their own plan and put it in the route
through whatever legal procedures it may have  to
go and then also make recommendations to the
c o m m i s s i o n  p l a n  a n d  s e n d  i t  b a c k  t o  the
commission while they’re still in session, it seems
to me that you’d have  a problem.

CHAIRMAN GRAYBILL: Well, Mr.Hon-
son, I don’t wish to argue the minority report but if
you turn to the next page,  the top l ine,  if  the
S u p r e m e  C o u r t  h o l d s  t h e  p l a n  wrong  t h e n  i t
directs the  commission how to correct it. So in that
casu.  I guess it’s the Supreme Court that makes the
plan, in effect.

Mr. Skari.

DELEGATE SKARI :  M r .  P r e s i d e n t ,  I
think there’s an inconsistency here and I think it’s
possibly on both proposals .  I t ’s  a  very minor
mirtter. I believe it was the sense  of the commit-
t e e - t h e  e n t i r e  L e g i s l a t i v e  C o m m i t t e e - t h a t
rcapprrtioning  he done only every 10 years unless
the  federal Supreme Court mandated it oftenrr
than this.  On line 3 of the minority proposal,
I  propose to amend it  as follows: following the
w o r d “ e a c h ” , I  w o u l d  s u b s t i t u t e ,  “ f e d e r a l
decennial”,  between the words “each”,  and the
word “WIlSUS” and then  I  would cross  out  the
words , “ m a d e  by t h e  a u t h o r i t y  of t h e  lJnited
States.” This, then, would be consistent with line
7 o n  t h e  o t h e r  s i d e  w h e r e  i t  s a y s  o n  c o n -
gressional  distr icts:  “These distr icts  shall  be
r&awn  after  each federal  decennial  census.” I
think the committee felt  that reapportioning was
necessary  approximately every IO  years  after the
federal  decennial  census.  There is  a possibil i ty
that the federal census may go to every 5 years.
This is a distinct possibility now. With this word-
ing we would have to reapportion every 5 years
and just about the time people became accustomed
to boundary lines, legislative boundary lines, they
would evaporate again. I don’t think the commit-
tee intended this. I move-

C H A I R M A N  G R A Y B I L L :  A l l  r i g h t ,
M r . -

DELEGATE SKARI: (Inaudible)...excuse
mc.

CHAIRMAN GRAYBILL: Pardon me. I
was going to ask Mr. Nutting-I want to make it
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possible to debate this easily and so I’m going to
allow these amendments, hut I want Mr. Nutting
to know-to answer to that. What do you think of
that, Mr. Nutting?

DELEGATE NUTTING: That would be a
satisfactory amendment as far as the minority is
concerned.

CHAIRMAN GRAYBILL: All right, on
line 3 of the minority report, then, the words-
it should read, “preceding each”-then put in your
caret-“federal decennial”-then back to “cen-
sus”--and strike out the words, “made by the
authority of the United States.” All right.

Mr. Aasheim.

DELEGATE AASHEIM: (Inaudible)....
the same for the majority report.

CHAIRMAN GRAYBILL: All right, we’ll
make the same  amendment in themajorityreport.
It’s on line Z-“preceding  each federal decen-
nial census”--and strike out the words, “made hy
the authority of the United States.” Now we have
both the majority and the minority report the
same in that effect.  Is there-

Mr. Arbanas.

DELEGATE ARBANAS: I wonder if
I)elegate  Nutting would yield to a question?

CHAIRMAN GRAYBILL: Mr. Nutting?

DELEGATE ARBANAS: I notice in para-
graph 4 in both the minority and majority
report where it said “the Supreme Court stage of
review”, that the majority report has a time limit
for that process, whereas the minority report
doesn’t. Is that an oversight or is there no need for
it there’!

DELEGATE NUTTING: We feel there
really is no need because you are always subject to
court review on these matters, so H time limit
wouldn’t really have  any effect on the courts.

CHAIRMAN GRAYBILL: Mr. Arhanas.

DELEGATE ARBANAS: Rut isn’t it true
that if the Supreme Court sort “flet the matter sit
that you might never know what happened to it, if
there’s no first decision is to he reached hy the
Supreme Court, you know, approving the plan or
disapproving the plan?

DELEGATE NUTTING: I fail to see on
the majority report that there is a time limit as far

as the-there is a time limit on the time an
aggrieved  person may file an appeal, hut there is
no limit on how long it takes the court to decide.

CHAIRMAN GRAYBILL: AX-2 Y”U
through, Mr. Arhanas’?

DELEGATE ARBANAS: Well, maybe if
Delegate Nutting would yield to another question-

CHAIRMAN GRAYBILL: One more
question’?

DELEGATE NUTTING: (No audible
response)

DELEGATE ARBANAS: I still kind of
feel that isn’t there a-just trying to understand
it-a time there when their appeal should he heard
before action is taken’? I mean, I don’t get that
feeling that there’s room in your plan for that to
take place. Somehow or other, while there may he
appeals at any time, somebody has to wait a
certain amount of time before they enact the law,
don’t they?

DELEGATE NUTTING: We’re operating
on two different principles in the two reports. In
the majority report there is a provision for citizens
to appeal the decision of the commission. The
decision of the commission in the majority
report-or the minority report, excuse me, there is
no appeal provision as such. The only appeal
would be through the courts to either the legisla-
tive plan or the commission plan, whichever is
accepted in Section 2. So, consequently, there
really is a different process here. There is no limit
to the amount of time in either plan that an
aggrieved person would have to go to court. You
have that right.

CHAIRMAN GRAYBILL: Mr. Gate.

DELEGATE CATE: Mr. Chairman, I am
happy to announce that Plan 3, the workable,
realistic, acceptable and best planned to replace
all other plans, is back. Several things disturb me
about the other two plans. First of all, I think that
it’s important that we allow the Legislature to have
some part in this procedure so that the gerry-
mandering, which we all fear and all legislators
fear, will not take place. And you have on your
desk, distributed this morning, a proposed
amendment dated February 23rd. 1972. The first
paragraph of that should be stricken and the
following language inserted in lieu thereof:
“Immediately upon enactment of this section and
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following each census made by the authori ty of
the  IJnited  States, a committee of citizens, none of
whom may be public officials, shall be designated
to draft  a plan for redistricting and rcapportion-
ing the s tate  into legislat ive and congressional
districts.  The Legislature shall  designate the
membership of the commission which shall be
balanced geographically and politically.” Then
the  second paragraph would be tho same as that
on the proposal that’s on your desk. Now. the first
sentence says  “af ter  each census  made by the
authority of the  United States.”  There has been
some talk about the federal census going to a 5.
year  census.  I  feel  to designate every decennial
census, every IO-year census, would result in a law
suit being filed after every federal cmsus.  If the
federal  census is  every 5 years,  that’s when we
ought to reapportion because if we don’t reappor-
tion and there’s any significant difference in
districts, somebody’s going to bring a lawsuit. So I
think we ought  to  face that ,  that  we ought  to
reapportion after every federal census whether it’s
,5 years or 10 years.  Secondly,  this  gives the
Legislature, in the last paragraph, or last sentence
of the first paragraph, it gives the Legislature the
right to set up the membership of this committee,
and it directs them to do it on a geographical and
polit ical basis,  balanced geographically and
politically. That kind of takes one of the  problems
off our back. And I had a phone call this morning
from a couple legislators who were concerned
about this proposit ion of the majority leaders
appointing the membership on this commission,
and this  was a suggestion of theirs.  So,  take
that for what it’s worth. But, I think that it does
give the Legislature a means of directing this
commission. Then the last paragraph, I  made
some  changes in the language there to clear  up
Jack Schiltz’s  problem with it ,  putting “first” in,
instead of the word,  “next”.  And under this ,  the
commission would submit to the Legislature a plan
for i ts consideration and recommendation. The
Legislature would then return it to the commission
with its recommendations and it  would be filed
with the Secretary of State. And then it provides
that after enactment of a valid plan the commis-
s i o n  s h a l l  b e  d i s s o l v e d ,  s o  t h a t  i t  i s n ’ t  n
commission that’s existing for the full 10.year
period.  I’ve taken out the provisions relating to
citizens’ right of appeal because a citizen has that
right anyhow. I don’t think we have to set it forth
in the Constitution. It’s already in the Bill  of
Rights.  And I’ve taken out the provision with
regards to review by the Supreme Court because
the citizen has a right to have it reviewed by the

Supreme Court anyhow, and it’s redundant to put
that into a Constitutional article. And, secondly,
in any event, these reapportionmmt  problems are
going to end up in federal court in any  wwt, and
thwe’s  nothing we can do about that.  So, with that
e x p l a n a t i o n ,  I  w o u l d  m o v e  t h a t  Plan  :$,  t h a t
Section 15, subsection 2 through and including 6,
p a g e  28 a n d  29 o f  the  L e g i s l a t i v e  Committee
proposal  be ammded  by delet ing those  subsecc

t.ions a n d  i n s e r t i n g  i n  lieu  tbrwol’  the  language
which I have read to you.

CHAIRMAN GRAYBILL: Mr. Gate,  very
well, we’ll accept it-1 think we’ll have  to accept it
as  an amendment to Mr.  Nutt ing’s subst i tute
because the substitute came  in first.

DELEGATE CATE: That’s f ine.  Thank
YOU.

CHAIRMAN GRAYBILL :  B u t  w e ’ l l
amend i t-accept i t  as a substi tute amendment,
striking out everything after the Section 15 and
putting yours in the place of it in the minority re-
port .  Now, may I  ask a question of you? I  have
your new proposal here before me. Do the members
o f  t h e  b o d y  h a v e  i t  o r  d o  t h e y  o n l y  h a v e
yesterday’s?

DELEGATE CATE: They only have yes-
terday’s, They do not have that first paragraph.

CHAIRMAN GRAYBILL: All right then,
I think that the first thing we should do is have the
clerk read Mr. Cat&s  proposal  in i ts  entirety
again.

CLERK HANSON: “Subsection 2: Im-
mediately upon enactment of  this  section and
following each census made by the authori ty of
the United States, a committee of citizens, none of
whom may be public officials, shall be designated
to draft  a plan for redistricting and reapportion-
ing the s tate  into legislat ive and congressional
distr icts .  The legislature shall  designate the
membership of the commission which shall be
balanced geographically and politically. The
commission shall draw up a plan for reapportion-
ing and redistr ict ing legislat ive and congres-
sional  distr icts  and submit  this  plan to the
legislature at the first session after the decennial
census figures are available. Within 30 days after
the submission to i t ,  the legislature shall  return
the plan to the commission with its recommenda-
tions for change and the commission shall within
30 days thereafter file with the secretary of state



718 MONTANA  CONSTITUTIONAL  CONVENTION

its final plan and the same shall become law. After
enactment of a valid plan this commission shall
be dissolved until the next decennial census.”

CHAIRMAN GRAYBILL: Very well, so
that the body may understand, it appears to the
Chair that there are two major differences
between Mr. Cate’s proposal and the others. One is
that the commission, on which the other-the
majority and the minority are fairly much in
agreement, the commission under Mr. C&e’s pro-
posal would be a committee of citizens which shall
be balanced geographically and politically and be
appointed by the Legislature. Secondly, it pro-
vides that the commission plan goes to the Legis-
lature and the Legislature may recommend to the
commission, but that’s all. And then the commis-
sion plan becomes final. Is that correct, Mr. Cate?

DELEGATE CATE: That is correct, Mr.
Chairman, with one additional item. The words,
“decennial”, in the fourth sentence and in the
fourth line-

CHAIRMAN GRAYBILL: Yes.

DELEGATE CATE: -of the second para-
graph and the last line should be stricken out.

CHAIRMAN GRAYBILL: All right. Now,
so that we all understand each other, the majority
report involves a commission appointed by the
majority and minority leaders of the Legislature,
whether there are one or two houses; and the
minority report provides for the same thing. The
majority report provides for reapportionment by
commission; the minority report provides for
reapportionment by a commission but the
Legislature may override and put it’s own plan into
effect if it wants to. And Mr. C&e’s  provides for
reapportionment by a commission and the
Legislature may recommend only. So, it’s a
commission, commission plus Legislature, or
commission plus legislative recommendation
only. That’s the three choices.

Mr. Drum.

DELEGATE DRUM: Mr. Chairman,
would Mr. Aasheim yield for a question, please?

CHAIRMAN GRAYBILL: Mr. Aasheim?

DELEGATE AASHEIM: I will.

DELEGATE DRUM: Mr. Aasheim, I
wonder in your committee deliberations on this
topic, did you consider a method of compensating

the commission or funding the cost of the
commission? Did that come up, or not?

DELEGATE AASHEIM: We did not dis-
cuss that. But that would be up to the Legislature
and in our plan we have no proposal or suggestion
for discontinue it. I have an idea the Legislature
will say, “You have this much money,” and that’11
be it, and that might be very niggardly.

CHAIRMAN GRAYBILL: Mr. Drum

DELEGATE DRUM: I don’t care to make
an amendment but I would think that one of the
problems of all three of these proposals is that if
the Legislature does not care to fund the thing, if
there is no fiscal note on it so we have an idea of
what the cost is going to be, that it could certainly
change the complexion ofthecommission.There’s
going to have to be some professional staff or some
help there in making these evaluations, and I
would think that a one-line amendment, maybe
Section 6, that it will be funded by the Legislature
or something of that nature, may be in order.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. IIrum,  the
Chair  is going to try now to get the body to rule on
which of these three ways they want to go. Once
we’ve done that, then I think you may have a point
that some other amendment should be made and
whichever way we go, depending on what you
want to do.

Mr. Garlington.

DELEGATE GARLINGTON: (Inaudi-
ble)...just  want to say, Mr. Chairman, that I with-
draw the amendment that I proposed yesterday
because I think that Mr. Cate’s plan here really is
the simple,workable,  flexible kind ofthing that we
ought to put in the Constitution, and I am very
happy with it.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: (Inaudible)...1
would like to know if Mr. Nutting would agree to
an amendment on line 19 and striking the word
“30 days”, and put in the word “60 days”?

CHAIRMAN GRAYBILL: Mr. Nutting?

DELEGATE NUTTING: Mr. Chairman. I
would not object, Mr. Mahoney.

DELEGATE MAHONEY: Mr. President,
I would then submit to strike out in line 19 of the
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minority proposal and insert in lieu the words, “60
days”, instead of “30 days”.

CHAIRMAN GRAYBILL: The mover
having agreed, we will do that, so it now reads “60
days”.

DELEGATE MAHONEY: Mr. President,
the reason for this is that I think theLegislature-
and it looks like for sure we’re going to have at
least a 60.day  Legislative Session after a decennial
census-it may be 90. And I’d like to give them
that much time to decide whether they wanted to
apportion themselves or not. And while I have
the floor, Mr. Chairman, I wish to apologize to the
body that I caused so much trouble. I think I have
about 40 words in my amendment that I submitted
here yesterday, and we get a page and a half. I
wonder if we couldn’t get this down simpler and a
little shorter in the Constitution-then all we’re
trying to put in here to try and apportion the Legis-
lature where we got by beautifully before without
anything in the Constitution. And I’d like to
answer Mr. Aasheim when he stated the Legisla-
ture won’t do it. The Legislature did do it last
session of the Legislature. It did apportion itself
and it has stood the first court test.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: I suppose it’s
improper for the majority to start amending the
minority, but I would say 60 days is more than
they need to draw up a reapportionment plan. It’ll
just be 30 days more than they need because the
commission will have presented them with a plan
and it certainly shouldn’t take60 days ofhaggling
to decide whether or not to accept it. And I resist
the motion to amend this “30” to “60”. I’m resisting
because It’s very possible the minority plan might
be adopted and put in that light, I am resisting this
amendment.

CHAIRMAN GRAYBILL: Well, Mr. Aas-
h&n,  the Chair has ruled that ii’ Mr. Nutting
wants to get his in good form, he would allow the
amendment, so the amendment’s allowed. Now
you can vote against it but, unless you want to
challenge us, I don’t see why we should put these
minor little things to the floor. That’s the way the
minority now wants it. Is that all right to leave it
that way? You certainly may speak against it.

DELEGATE AASHEIM: Well, I move
th:;t it remain as it is, at 30 days.

CHAIRMAN  GRAYBILL: All right, Mr.

Nutting, an objection having come from the floor
to the amendment of your minority from “30” to
“60”,  and there already being more amendments
before the body than the Chair will accept, we’ll
have to decide first and you can amend later ifyou
want to. So the amendment will have to be with-
drawn, Mr. Nutting. We’ve got a substitute and a
couple of amendments here, so I think we’ll just
limit it to that until we’ve decided. Now, once
we’ve decided on which plan we’re going, you may
then discuss it and amend it again if you want to.

Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman, I
rise in support of the minority report Number 2,
the Maryland section, and which of course means
in opposition to Number 1 and 3. The fundamental
issue is whether we’re going to have our apportion-
ment and districting accomplished by the elected
representatives of the people or by an appointive
commission, and I submit to you that it is
fundamentally wrong to take away from the
elected representatives the right to apportion and
district. This is one of the crucial elements in our
form of democracy. It ought to be accomplished by
the elected representatives and not by an
appointive commission. Both the majority report,
Number 1, and Mr. C&e’s  report, Number 3, leave
the final decision with an appointive commission.
This is fundamentally wrong. It belongs in the
hands of the Legislature, and I submit that the
Maryland plan, which is the minority report,
Number 2, is the only one which accomplishes
that. Thank you.

CHAIRMAN GRAYBILL: Mr. Harlow.

DELEGATE HARLOW: Mr. Chairman, I
am in support of Mr. Cate’s plan; however, I find a
weakness in all three of them which I’m not going
to try to amend. I’m merely going to bring it before
this body, knowing that there are much more
capable minds than mine that can solve the
dilemma. They-all of them start out, that it says,
“Immediately upon enactment of this section” and
following various other things, “there will be a re-
apportionment committee formed.” And then,
down in the second paragraph, it states that “the
plan”-that the commission will draw up a plan
and submit it to the next Legislature that meet on
the year or close to the year when the census has
been taken. Well, if no corrections are made, then
we will have no way to redistrict Montana until
1980, or thereabouts. We will have to continue to
operate under the redistricting plan or the reappor-
tionment plan that we have now. And if we adopt
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the single member district and it’s adopted in the
Constitution, and no corrections have been made
on any of these three plans, then we will have no
way to divide the state into single member districts
until along in 1980. I bring  thatbeforeyou because
I think something should be done before the final
‘adoption. I completely agree with our Chairman
that we should depend--should decide an which of
these three plans we should adopt and then go
ahead and make this correction. I do not feel that
we should try to solve this thing right now. I merely
bring it to your attention.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: I would like to
have you look on Plan 1, if that’s in order, to
counteract Mr. Harlow’s criticism, which I think is
justified. On line 24, on the sheet that you have
been given, it says if no exceptions are filed within
30 days, or if filed and acted upon, the commis-
sion’s plan shall be final and have the force of law
for the next ensuing legislative and congressional
election.

CHAIRMAN GRAYBILL: Is there further
debate or discussion?

Mr. Schiltz.

DELEGATE SCHILTZ: I would only like
to say that I support Mr. Cate’s plan for all of the
same reasons as Mr. Garlington supported it. I
think he’s got a nice, tidy section here and in my
opinion, the Legislature is totally unable to
reapportion itself. It has too many interests that
are not necessarily in accord with the broad in-
terests of the state, and this kind of a commission
would do it.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, in
regards to Paul Harlow’s statement that there
wasn’t provision for ratification and redistricting
before 1980-the  first line clarifies that in
Proposal Number 2, which I support, by saying
that in the Legislative Session following ratifica-
tion of this Constitution and in the sessions
preceding each census. I support Number 2, Plan
Number 2 here, the minority report. I feel that
legislators have been elected. They understand
the districting perhaps better than anyone else
and they should have an opportunity. In looking
over the record, as I mentioned yesterday, from
1963 to 1970, most of the redistricting throughout
all the states in the United States was accomplish-

ed through the legislative process and through the
Legislature themselves. Thank you.

CHAIRMAN GRAYBILL: Mr. Kelleher

DELEGATE KELLEHER: Shortly after
the one man, one vote decisions in 1964-I thinkit
was 1966 or 1967, the Illinois Legislature, which
was controlled by the Republican party, and both
houses issued-put forth a plan. A Democratic
Governor vetoed the plan. Thereafter, they ap-
pointed a lo-man  commission, 5 Republicans and
5 Democrats. They could not agree. The statute
provided that all the members of the Legislature
for the entire State of Illinois had to run at large-
177 Republicans and 177 Democrats were on the
ballot that every voter in the State of Illinois had
to use. I support Mr. Cat&s plan.

CHAIRMAN GRAYBILL: Mrs. Cain.

DELEGATE CAIN: With regard to the
ability of the Legislature to redistrict, I wish our
delegation from District 23 would stand. Mr.
Amess,  Mr. Harlow,  would you stand? We have
three representatives here who live within a mile
of each other. Two counties that are represented
by one. This is a good example.

CHAIRMAN GRAYBILL: Mr. Arbanas.

DELEGATE ARBANAS: I would like to
comment on the statements of Mr. McNeil in
regard to the fact that the elected representatives
are-you know, should be given that right. That’s
the fundamental principle of democracy and I
would agree with that, of course. But I also would
say that it’s probably a fundamental principle of
democracy that no one should be judge in their
own case; and that’s the problem we have here, it
seems to me.

CHAIRMAN GRAYBILL:  M r .  Burk-
hardt.

DELEGATE BURKHARDT: Mr. Presi-
dent, I wonder, if I’m going to consider seriously
Mr. C&e’s  plan, I’d have to look at it, and I don’t
have a copy of that opening paragraph. Is there
any way that we could see it’?

CHAIRMAN GRAYBILL: It’s somewhat
similar to his yesterday one hut it’s going to he
pretty hard to see. Why don’t I read it again
slowly?
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DELEGATE BURKHARDT: I)ocs h e
still have this 30 percent of the seats of the Legis-
Intuw  and  a11  t11;1t?

CHAIRMAN GRAYBILL: No.

DELEGATE RURKHARDT:  SW,  I don’t
h a v e  t h a t  a n d  1 j u s t  c a n ’ t  t h i n k  v e r y  clen~ly
without having i t .

CHAIRMAN GRAYBILL: All right, let
mc,  wad  it for you slowly. “lmmedintely  upon en-
at‘tment  (11’ this scrtion  and  following rach census
m~~dc  b y  the  a u t h o r i t y  01’  t h e  LJniteti  States”-
now. at this point he is vwy  similar to the other
two exwpt  he hasn’t  made that  little amendment
that  Mr.  Skari  made about the  fedclal decennial
census, which I presume we rould  do  ifwe wanted
to. “Immediately upon enactment  of this  section
and following each census  mnde  by the  :ruthority
ol’the  IJnited  States. a committee ofcitizens.  none
01’ w h o m  mny  Iw p u b l i c  o f f i c i a l s ;  s h a l l  br,
d e s i g n a t e d  tu draft  a  plan  for wdistricting  and
r e a p p o r t i o n i n g  the  state  i n t o  legishrtiw  a n d
c~~ngwssional  districts.” So ii committee has to be
dcsignatetl  to draft  a plan int,o legislative and
congressional  dis tr icts . “The  Iryislaturc  s h a l l
d e s i g n a t e  t h e  mun~bership  01 the  c o m m i s s i o n
w h i c h  s h a l l  br b a l a n c e d  geographically  and
politically.” He has no numerical limit on his
committee. It’s up to the Legislature to come up
with i1 committee which is baianczd  geoyraphi-
cnlly  and politically. Now,  that ‘s  ail  paragraph 1
says.  It‘s  tlw  Sam<?  a s  the  ot1wr  exwpt  the
committee is chosen by the Legislature without
any specific number, but it must be balanced geo-
graphically and politically. The  other  two  plans
b o t h  call f o r  a  c o m m i s s i o n  a p p o i n t e d  by the
majority and minority leaders of the Legislature,
and then  if they can’t agree on  the f’if’t.11  mrmbcr.
tlwy  go  t o  the  Supreme  C’ourt. S o  t h e r e ’ s  il
tlil’l’ewnce  i n  the  mrthod  by whirh  the  c o m m i s -
sions are chosen,  but  that’s  about  al l .  Is  there
further  discussion 01’  thr  plans’!

CHAIRMAN GRAYBILL: It’ not,, mr’m-
bers of the committee,  let’s vote on Mr. Cat&s
i ,111  rndmen  t.

DELEGATE MCNEIL:  Mr. (‘hairman.

CHAIRMAN GRAYKILL: Mr. McNeil.

DELEGATE McNElL: I ask for  a roll  calI
vok

CHAIRMAN GRAYRILL: Yes, we’ll hnvr
i, roll call vote  Now. so  tha t  we al1  unders tand
each other, I just read paragraph 1 of Mr. Gate’s
proposal .  Paragraph 2 of  his  proposal  says:
“The commission shall draw  up  a plan for reap-
p o r t i o n i n g  a n d  r e d i s t r i c t i n g  l e g i s l a t i v e  a n d
congressional  districts and submit this plan to the
legislature at the  f irst  session after  the  census
figures are  available. Within 30 days af ter  the
submission to the legislature”-after the  submis-
sion to it-“the legislature shall return  the plan to
the  c o m m i s s i o n  w i t h  i t s  rerommendati[)ns  i’w
change and the commission shall  within 30 days
thereafter file with the secretary of state its final
plan and it shall become  law. After an enactment
of a valid plan the commission shall be dissolved
until the  next wnsus.”  So, the  point of this plan is
that the  commission draws the plan, it submits it
to the Legislature and within 30 days the Legisla-
ture must come  back with its recommrndati~~ns
and then the commission files a final plan. So it’s a
commission plan plus a legislative  recommcnda-
tion,  plus  the provisions on the select ion of  the
committett.

DELEGATE KELLEHER:  M r .  C h a i r -
m a n .

CHAIRMAN GRAYBILL: Mr. Kelleher.

DELEGATE KELLEHER: C<,uld  I ask a
question of Mr. Cat,e?  Would Mr. Catc  yirld?

CHAIRMAN GRAYBILL: All right. Mr.
Cak?

DELEGATE CATE: (No audibleresponse)

DELEGATE KELLEHER: Jerome, dots
this provide for an odd-numbered  commission or
an even-numbered commission?

DELEGATE CATE: Well, yeah, it doesn’t
specify any number but I think the Legislature is
smart enough to know that they’re going to have
to have an odd-numbered commission. I  don’t
think we....(Inaudible).

DELEGATE KELLEHER: That wwld  ho
your intention if we did pass this that it would be
your intention that the Legislature appoint an odd-
numbered umunission?

DELEGATE CATE: Certainly, certain-
ly-so that  the vote  wouldn’t  be t ied.

DELEGATE MAHONEY: Mr. President.
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CHAIRMAN GRAYBILL: Mr. ~Mlahonry.

DELEGATE MAHONEY:  Wuuld Mr.
(~‘iitr  yi<>ld  to a question’!

CHAIRMAN GRAYBILL: Mr.  Cnte?

DISLEGATE  CATE: (No audible respunsc)

CHAIKMAN GKAYBILL: Mr. Mahoney.

DELE:GATE:  MAHONEY: Mr. (‘ate.  how
is this going to be appointed if it happens to be a
major-we decide on a bicameral Legislature?

DELEGATE MAHONEY: Appointed .

DELEGATE CATE: By the Legislature.

DELEGATE MAHONEY:  H o w  are  you
going to do it? Two bodies’?

DELEGATE: CATE: It’ we have a big
cameral, let the Legislature decide. Under any of
these plans the Legislature is going to have to set
up the committcr.  They’re going to have to provide
for appr[,p~iations  for it. They’re  going to have  to
provide  for the  term of‘ office. They’re  going to
have  to provide for other things. There’s going to
have to be wmr legislation introduced under  any
of thcw  plans to implfment  this provision of the
Constitution, and my position is that the Legisla-
ture ought to be given the  authority to determine
t h e  n u m b e r ,  the  a r e a  reprrsentations.  N o r t h
Dakota, for instance, has-every judicial district
has  a member on the  commission. Maybe  that’s
thcz  best way to do it. I think this is a question that
we can leave to the Legislature whether i t’s a
biranwral  or a unicameral  house,  Mr.  Mahoney.

DELEGATE MAHONEY:  M a y  I  a s k
another question,  Mr. President-Mr. Cat?‘!

CHAIKMAN GRAYBILL: Mr.  Mahoney .

DELEGATE MAHONEY: This isgoing  trl
have  to ht.  done 2 years, or 1 year, I suppow,  if you
have an annual session, priorto  the census. Is that
right?

DELEGATE CATE: In the year preceding
the  CF~SUS  the commission would be set  up and
then when the  census  figures become  available
t h e y  w o u l d  t h e n  s u b m i t  t o  t h e  L e g i s l a t u r e
immediately a plan.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Another  ques-
t ion.  What are you going to do,  Mr.  Cate,  as  of
now-after  the new Consti tut ion? What provision
have you made for the new Constitution?

DELEGATE CATE:  Immrdiately  u p o n
e n a c t m e n t  o f  t h i s  srction,  a s  i t  s t a t e s ,  t h i s
commission shall be formed by the Legislature and
then shall submit a plan to the next session or to
that session of the Legislature. That’s the problem
that Paul Harlow  was outlining that’s inherent in
these plans that will have to be worked  out. There
is one problem, and I think maybe this is what
you’re t rying to get  at ,  Mr.  Mahoney.  And the
problem is this, and I  see i t  in all  the plans
cssrntially,  t h a t  t h e  m a j o r i t y  p a r t y ,  i f  t h e
Democratic party controlled both the House  and
the  Senate in a bicameral system, the  method of
settingitupmighthavesomeinherentdangerin  it
because they might  t ry and load i t ,  but  that’s  a
danger  that’s inherent in al l  these plans in a
sense,  and i t ’s  one of  those things  that  Mr.
Aasheim so  adequately pointed out this morning.
None of these  plans are perfect but I do feel that
it’s important that the Legislature participate in
some  way, other than doing their  own rrappor-
t ioning,  in set t ing up a plan and in having the
plan enacted.

DELEGATE MAHONEY: (Inaudible)

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Now, in your
plan, do you allow the Legislature to apportion
itself!

DELEGATE CATE: (No audibleresponse)

D E L E G A T E  M A H O N E Y :  I n  the  intw
vening  t i m r .  M r .  I’rcsident.  there  w i l l  b e  a n
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c~lection  held, won’t th(w-from the  intervening
tilne  bctwern  the commission’s set  up and  the  new
Legislature?

DELEGATE CATE:  There could wc4  be.

DELEGATE MAHONEY:  D o n ’ t 57””
t h i n k  t h a t  i t  w o u l d  be w e l l  t o  l e t  t h e  new
Legislature have a chance at  reapportionment
i n s t e a d  o f  t h e  l a s t  L e g i s l a t u r e  s e t t i n g  t h e
commission  onIvY

DELEGATE CATE:  M r .  M a h o n e y ,  thr
e*xperience  of’ Montana  and 20 other states have
been that  the Legislatures cannot  reapport ion
themselves, ns  much as they might try to do so.
And I disagree with you when you state that the
Legislature this time reapportioned itself. The first
plan went to federal  court  and was thrown out ,
p~‘riod, and  they  were  directed  by that  cour t  to
make certain changes which  wwltl  makr  thcplan
acceptable which then,  after they had the  force of
a court directing them  to do so.  tl1r.v  did. And the
process  d o e s n ’ t  work, a n d  f r o m  a ”  i d e a l i s t i c
standpoint I would like to see the Legislature be
able to do it. I don’t like to take things away from
the Legislature. I believe in the Legislature, but I
also beliwr  that  there  arc  certain things. like
p a y i n g  themselves  a ”  a d e q u a t e  s a l a r y  a n d
leapp(,‘ti(l”ing  themselves_  t h a t  they  c a n n o t
inherently do.  because I’m not  going to si t  here
and cut my friend, Charley  Mahoney, out of a seat.
I just won’t  do  it. And that’s what it pets down to.

DELEGATE MAHONEY: (Inaudible)

CHAIRMAN GRAYBILL: My.  Mahonev,
you may speak a minut,e.

DELEGATE MAHONEY: For the  benei’it~
of the members, last year the House of Representa-
tives submitted an apportionment plan which took
three distr icts-census distr icts-out  of’ Glaciw
County and submitted  and  put  these  clear eve*
west  of  the  Continental I)ividc  in with l’lathead
County-no connc~ctiono~n(rthinp--arnngeoi’the
LJnitcd  Statrs-the  great  R o c k y  M o u n t a i n s
between it. The Legislature, in its wisdom, cut it out
and says i t  i sn’ t  going to  be done.  Everybody
hollering to high heaven,  i t  can’t  be done.  The
Supwnw  Court  won’t  stand for i t .  but they  did
stand for it. All I’m trying to do is to get  something
down so the Legislature has a little something to
s:xy, instead of it being divided up by a computtw
And this is what WE’W  going t.o  in this state  is. go
on. feed  it, to the  comput,er  and this becomes the
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CHAIRMAN GRAYBILL:  Very  wit, the
ballot is closed Wilt you please take  the  rult  call’?

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Andcwm,  J. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayr
Arbanns. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Arwss . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Ask. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
I~amartt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nq
Hdchc~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Berthelson . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayp
Btayto~k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend...............................Absen t
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayr
Braziw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye,
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Burkhaxtt . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye!
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
(‘ate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
(;..2ObS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A??
I)ahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
I)avis..................................Ay~ 2
1)etnney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
I)riscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ihum.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .,Aye
f:,ck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
IC~tmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsrn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt....................................Aye
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
IJurtrmg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Gartington . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Graybitt-Chairman . . . . . . . . . . . . . . . . . . . . . Aye
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hansrm,  KS. . . . . . . . . . . . . . . . . . . . . . . . . . . Na,
Hanson, K. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbauyh, . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hartow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harper..............................Absen  t
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc  2
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay c
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent

Jn~obscn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
J;unes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
,Juhnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
~Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye,
Knmhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Kt~ttrhw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
I,<wthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
I.wndorf’. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
I.~xrlto . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mnhoncy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mnnsf’ietd . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McC;rrvcl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayta
Mct)on~,u~h . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayt,
McKwn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Na>
Monrw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nn?
Pnynr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
I’c~nhrrt~,n . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebat...............................Absen  t
R&hert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Kobinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Kottins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Konlnc~y . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
scantin . . . . . . . .......... .......... N a y
sc11ittz . . . . . . . . .......... .......... Aye
Sitterius. . . . . . . .......... .......... Aye
Simon . . . . . . . . .......... .......... : ‘Nay
Sk,rlll. . . . . . . . . . . .......... Ayr
Sparks . . . . . . . . Aye
Spwr . . . . . . . . . .......... .......... A?.<,
stutter . . . . . . . . .......... .......... N’a>
Suttivan . . . . . . .......... .......... Aye
S\\vlnber~ . . . . . .......... .......... AyC
‘I’rmlc . . . . . . . . . . Aye
Van Buskirk . . . N a y
Vrrmiltion. . . . . Aye
Wagner . . . . . . . . ...... ...... N a y
Ward . . . . . . . . . . ...... N a y
Walden . . . . . . . . A y e
Wilson . . . . . . . . . ...... ...... -Aye
Woodmansey . . . ...... ...... Nay

CLERK HANSON: Mr. Chairman. 55 drlt~.
gatrs voting Aye; :i(i voting  No.

C H A I R M A N  G R A Y B I L L :  55 delqqtcs
having voted  Aye and :i(i No, Mr. Catc’s protxxs~t
prevails. Now it swms  to mc that that’s an
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CHAIRMAN GRAYBILL:  I f  no t ,  Mr .
Gate,  would you approach the rw&rum  and in the
meantime, let’s turn to Section 7 of theLegislative
proposal which was passecl over.

CHAIRMAN GRAYBILL: Very well. The
Convention will be in session. Will the clerk please
read Section 7.

CLERK HANSON: “Section 7: Vacancies.
A vacancy in the legislature shall be filled by
special election for the unexpired term unless
otherwise provided by law.” Mr. Chairman.
Section 7.

CHAIRMAN GRAYBILL:  Mrs .  Rob in -
son.

DELEGATE ROBINSON: Mr. President.
I move that when this committee does rise: and
report, after having under  consideration Section 7.
that it do recommend be appr~~vrd.

C H A I R M A N  G R A Y B I L L :  Mrs.  Robin-
SO”.

DELEGATE ROBINSON: Mr. President,
I move that when this committee does rise and re-
port after having under consideration Section 7,
that it do recommend be approved.

P R E S I D E N T  G R A Y B I L L :  M r s .  R o b i n -
son.

DELEGATE ROBINSON: Mr. President,
we discussed this at length the other day. I really
have nothing more to add Wr discussed why we
put in having the  vacancies filled by a special
election. We’ve movc’d  to pass consideration on
this to consider an amendment offered by Mr.
Rollins. His amendment would not, in any way,
change what we have proposed in the sentence in
Section 7.

CHAIRMAN GRAYBILL: Mr. Rollins, do
you want to makeyouramendmentYTheclerk will
rent1 it if you want to make it. Yes. Will the clerk
read Mr. Rollins’ amendment’!

CLERK HANSON:  “Mr .  Cha i rman ,  1
move t o  amend  section  7  Of  Ihc l‘eg’islntiv1!
Committee proposal. pag:r 18, line, 22, hy adding
the following new material: quote, The officeshall
be vacant when any elected member of thelegisla-
ture ceases to reside in the district from which
elected. end quote. Signed, Rollins.”

CHAIRMAN GRAYBII,L: M r .  Rollins.

DELEGATE ROLLINS: -President, this
is my third attempt at introducing this amend-
ment. I was told once that I was in the wrong place,
and the second time, the wrong time. I hope I now
have that happy coincidence of time and place
(Laughter) where we can consider this. My
concern here is that case in which an elected
representative, after the election and during the
time when he is still in office, moves from one
district to another. I feel that we should have some
provision in the Constitution to cover such a case
as this. Mr. Romney  used the context a little
differently, but perhaps this is one case in which
we can see the carpet tack before we step on it. I
urge consideration of this amendment.

CHAIRMAN GRAYBILL:  Mr .  Joyrc.

D E L E G A T E  J O Y C E :  M r .  C h a i r m a n ,  I
riw  in opposition to this proposed amendment
bwause  I’m hoping later on tudag  to g:ct some
modification on residency out o1’Sct:tion  4.  But  my
puint  is, where you livr really doesn’t make any
difference.  If you’re elected  by the people, the
people apparently elected  you and had trust that
you will rcpwsent  them in that particular session.
And, if your huusr  burns down and you have  to
find a new house on the othrr side of town.  then
you have to give up your seat in the Legislature.
And it just seems to me that that is trivia in the
“nth” degree. And while  I just don’t see particular-
ly in the city where residency has any relevency  to
the whole matter, but further than that, to write
this into the Constitut,iun  that the office becomes
vacant when you move, just seems to me, to be
pushing it way too far and I speak in opposition to
the  amendment.

CHAIRMAN GRAYBILL:  Mr .  Scanlin.

DELEGATE SCANLIN:  My. C h a i r m a n .
in answer  to Mr. Joyce, this is not a case of moving
from one ward or precinct in the city, it’s a case of
moving to a totally different area in the state.

CHAIRMAN GRAYBILL:  Oh,  Mr .  Ver-
million-excuse me.
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DIXEGATE VERMILLION: Would Mr.
Kollins yir~ld to ‘I questiun,  plrase’!

CHAIRMAN GRAYBILL: Mr. Kollins’?

DI<LEGATE  ROLLINS: I yield.

DEI,ISGATE  ROLLINS: 1 don’t think so.
Who w~~uld  recall him’! The  district from which he
departed or the one from whence--or from where-
which he came. I don’t think that would handle it
too well.

CHAIRMAN GRAYRILL: Mr. Harper.

CHAIRMAN GRAYBILL:  Mrs .  Eck.

CHAIKMAN GKAYBILL: Mr. Kollins?

DELE:GATE:  R O L L I N S :  I  yield.

DELEGATE ECK: Mr. Rullins,  would you
acwpt  n,ortling-instt,~l~l  of “district” say “of the
district”, or “of the county in which his district is
situated”, which would take care of the situation?
In othrr w~,~~ls.  hr could move a few blocks away to
:rn~,tht~r  district and  he v.~ouid still bc within the
same general area in which he was elected.

I ) I.:  I, E: G A ‘I’ 14: R 0 L L I N S : (‘0 u II  t y i, n d
district”, might be all right.

CHAIRMAN GRAYBILL:  Mrs .  Eck.

DELEGATE ECK: I think that what WC”TE
trying to get at here is that a person might move,
and as I indicated the other day, that this could be
especially true in a college situation where he

might be forced to move, really, out of the district
in which he waselected. Hut if he still lived within
the county, this way he could maintain his office.

DELEGATE ROLLINS: Would you state
your original-

CHAIRMAN GRAYBILL: Just amoment.
Mrs. Eck, did you have a question? Mrs. Eck has
the  floor.

DELEGATE ECK:  I  w i l l  y i e ld  to  Mr .
Kollins’ question.

CHAIRMAN GRAYBILL: Very well. Mr.
Rollins.

DELEGATE ROLLINS: Mr. Chairman, I
would like Mrs. Eck to state her question again,
please.

D E L E G A T E  E C K :  I  w o n d e r e d  i f  you
would accept the wording: “A vacancy in the
legislature shall be filled by special election for the
unexpired term unless otherwise provided by
law.” Going on to say: “The office shall be
declawtl  vacant whenever a member moves out of
the county in which his district is situated.”

D E L E G A T E  R O L L I N S :  I  t h i n k  t h a t
would be acceptable.  Thank you.

DELEGATE ECK: Thank you, Mr. Chair-
man.

C H A I R M A N  G R A Y B I L L :  Now,  M r s .
Eck, I heard your suggestion. Have you made a
motion or,  Mr. Rollins, are you asking leave of’ the
body to amend your amendment?

DELEGATE ROLLINS: (No audible re-
sponse)

CHAIRMAN GRAYBILL: Mr. Kollins is
asking leave ol the  body to amend his amendment
so that it reads: “The office shall be vacant when
any elected member of the  legislature ceases to
reside in the  county in which his district is
situated.” Unless I bear objection from the floor,
we’ll allow this amendment in his amendment.
Mrs. Hates. do you object?

DELEGATE BATES: Mr. Chairman

CHAIRMAN GRAYBILL: 110 you object’!

DELEGATE BATES:  No .
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CHAIKMAN GRAYBILL: All ight,  there
being no objection,  we’ll allow the amendment.  All
right, Mrs. Bates.

DELEGATE BATES: Mr. Chairman, in
view of t,he fact that we had R county commis-
sioner that was elected from a district and then he
moved into town, he did complete his term there, I
don’t know-1 feel that this should not be in the
Constitution. It is legislative matters and is
statutory. Again, what constitutes a vacancy? If
you take a trip to Arizona for 6 or 8 months of the
year, should that be declared vacant-that dis-
trict? There are many things involved here and I
think it is a legislative matter. Thank you.

CHAIRMAN GRAYBILL: Is there  fur-
ther discussion?

(No response)

C H A I K M A N  G R A Y B I L L :  I f ’  not,  the
question is on Mr. Kollins’  amendmrnt  which
would add to subsection-or to Section 7 of the
Legislative Article the following sentence: “The
office shall be vacant when any elected member of
the legislature ceases to reside in the county in
which his district is situated.” So many as shall be
in favor of Mr. Rollins’ amendment, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES:  No.

CHAIRMAN GRAYBILL: The Noes have
it.

DELEGATES:  Ijivision.

C H A I R M A N  G R A Y B I L L :  Very w e l l .
we’ll have the-we’ll use the voting machines. So
many as are in favor of Mr. Rollins’ added sen-
tence in Section 7, vote Aye; and so many as are
opposed, vote No. Has every delegate voted?

(No response)

CHAIRMAN GRAYBILL: Ihrs any delu-
gate wish to change  his vote?

(No response)

CHAIRMAN GRAYBILL: lows  anyothrl
delegate wish to change  his vote?

(No response)

CHAIRMAN GRAYBILL: Very  well, 49
having voted No, 37 having voted Aye, the motion
fails. Very well. we’re back on the proposition of
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D E L E G A T E  B A T E S :  (Inaudihlr)...have
thaw rwd  as  they were amended, plcasr.

CHAIRMAN GRAYBILL: Well, I’m not
sure yuu can. I  don’t think I can read it. I)ws
anybody-I supposr’  w e  can s e n d  o u t  f o r  the
langcuag<~ but, I’m hopeful that we  will not red&ate
them now. That would amount to reconsideration
of them.

1)ELISGATE  B A T E S :  W e l l ,  I feel  w e
shwld  give some reconsideration on some of’thesc
rnat1ers.

C H A I R M A N  G R A Y B I L L :  M r s .  Rates,
you wrtainly  may move for reconsidcrntion  at any
time. What I’m trying to do is get the bicameral
and unicameral majority propos:rls disposed of.

DELEGATE BATES: I would recommend
reconsitleration  and I so move for this qualifica-
tion. Mr. Chairman, could I speak on this?

CHAIRMAN GRAYBILL: All right. Wait
a minute until I think this through. Mr. Clerk, do
\v(a  hove  a copy of the text as  amended?

CLERK HANSON: (No audible response)

CHAIRMAN GRAYBILL: You’re seeing
about  it’! Very  well, we’ll stand in recess for 5
minutes while we  try to get the text  ofwhat we’ve?
pnsscd up until this time.

(Convention in wwss  from 10:X  until I I:00
&Ill.)

C H A I R M A N  G R A Y B I L L :  T h e  Conven-
tion  will he in session. Very well, the Chair would
like tu announce that during the recess we met
with the Rules Committee  and with the majority.
with the Chairman and Vice-chairman of the
Legislative Committee, and we are going to sug-
gest the following procedure. All but two sections
of the bicameral majority report were initially-or,
let’s say, are now the same as the unicameral
majority report. There are a couple of them that are
still to be considered, such as the veto which has
been left out, and such as 15, which of course is Mr.
C&e’s  proposal we worked on this morning. But
other than that, there are only two that there’s any
minor differences in between bicameral and
unicameral. So the Chairman of the Legislative
Cammittw  is going to move that we adopt as the
bicameral majority report the same language as
amended  of all of these sections that are similar.
Then we will debate  the two that are different, and

then we will go on to the next matter. And ifthwe
arc sections which any 01”  you wish to reconsider
you certainly shall have an opportunity to
reronsider  them. I’m asking that rewnsideration
be the last thing on the Legislative docket. So.
we’re  going t o  s i m p l y  a d o p t  t h e  m a j o r i t y
bicameral as the same as the majority unicameral
amended.

DELEGATE AASHEIM: Mr. President, I
move that  we adopt Sections 4, page 14; Section 5
on  page 15; Section 6 on  page 16 and 17 and 18;
Section 7 on page 18: Section 8 on page 19; Section
9 on page 19 and 20; Section 10, subsections 1, 2,3,
4 and 5-except  subsection 4 which was killed;
Section 11 on  page 22: Section 12-oh,  11  is on 23,
also: Section-

C H A I R M A N  G R A Y B I L L :  1 2 .

D E L E G A T E  A A S H E I M : -12 <,n  page 24;
we passed Section 13 on page 25 and 26 and 27; we
take Section 14 on page 27; we adopt subsection 1,
3 and 4. I move we adopt these as amended in the
unicameral proposal. Mr. Chairman.

C H A I R M A N  G R A Y B I L L :  M r .  Aashcim.

I~ELEGATE  A A S H E I M :  N o w .  1 h o p e
we’w not-you get the impression that we’re
trying to railroad something here. You have a
chance now  to think about any one of these and
talk about them and make any further amen&
mrnts  that you feel should fit into the bicnmeral
proposal.  Remember this is going to be debated
further, whether we want the bicameral 01
unicameral or both on the ballot; and if there  are
sections in the bicameral that you feel are-should
be different from the unicameral, that this is the
time to consider, reconsider your action even after
adopting my motion. I mow  the adoption of mv
motion.

CHAIRMAN GRAYBILL: Very well. It’s
the Chair’s understanding that, if you want to
reconsidrr  you may reconsidw  any of them when
W E  yeach  t h e  wconsideration s t a g e  o n  the
calendar. Now, with that explanation that wc”w
a d o p t i n g  t h e  bicameral  m a j o r i t y  report.  the
amcndecl uniwmeral  majority reports, so many as
are in t’a~~or  of Mr. Aasheim‘s  motion, please stxy
Ayr.

D E L E G A T E S :  A y e .
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I)I%EGATES:  No.

D E L E G A T E  C H A M P O U X :  I  ~.iw  Ior a
point ofin~urmation  hefore  the  vote. hutyuu  didn‘t,
recognize mc.  My question was.  why do we nwd  a
vote of this kind at this time?

C H A I R M A N  G R A Y B I L L :  W h y  d o  w e
IICEd  what?

DELEGATE CHAMPOUX: -vote of this
kind at this time. Why is-

D E L E G A T E  C H A M P O U X :  W e l l .  you
know it’s-1 thought we were-the procedure was,
when we get through with one of these committee
proposals, we just vote it in toto, and if the problem
is the question of time to get it to the printers, well
t.hen, what  about  the reconsiderat ions? I  don’t
really see the need of this vote at this time.

C H A I R M A N  G R A Y B I L L :  W e l l ,  t h e  p o i n t
is. that the majority ofthecommittec~~:ame  in with
both il hicamelnl  and a unicameral proposal. Now.
we‘ve  gone clear thlough  the  unicamural  proposal
and it’s taken us two and a half days. Now, rather
than go back through the identical language on bi-
ca~neral,  \w’vca  adopted the ones  that are  the samz.
‘I’hrre  are two  that we’re  going  to debate  that are
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the bicameral discussion? Take, for example,
Section 4 - Qualifications. It has been decided in
the unicameral section. We have not considered it
in the bicameral and I think it was one of those
that was suggested we pass over at this time.
NOW-

CHAIRMAN GRAYBILL: Well, Mr. Rom-
ney, may I explain to you’? We have considered it
in the bicameral because that’s what we just now
did. We just now considered about 10 sections at
once and-

DELEGATE ROMNEY: So that would
constitute-

CHAIRMAN GRAYBILL: That will con-
stitute our consideration of them for bicameral
and they may be taken up on reconsideration
later. Rut, the reason I want to reconsider later is
after we’ve debated 1, 2 and 3, we may only have
either unicameral or bicameral left. I don’t know.

DELEGATE ROMNEY: Very well.

CHAIRMAN GRAYBILL: And at that
point we can reconsider to our heart’s content but I
think it’s foolish to reconsider them and then go
ahead and change the system, if we do. No, the
primary consideration of them-the point of Mr.
Aasheim’s motion-was to give the bicameral
sections that are identical the same treatment that
we’ve now given the unicameral sections. We have
avoided reading them section by section only for
the reason that we are almost-it’s almost impos-
sible, without taking a long recess, to be able to
read them to you section by section as amended be-
cause they have not been retyped since we did
them yesterday.

DELEGATE ROMNEY: That being the
case, when will the decision be made whether to
place them both on the ballot or not?

CHAIRMAN GRAYBILL: Well, that con-
sideration has-will be made at two times. First of
all when we debate 1 and 3-1,2 and 3. Ifthis body
should decide to not follow therecommendation of
the Legislative Committee, which is that they
both go to Style and Drafting, if you should vote
not to do that by various amendments and so
forth, then of course, we’d only have one. On the
other hand, if you do vote to do what they
suggested, both the majority proposals-both
bicameral and unicameral--would go to Style and
Drafting and then Style and Drafting would have
the job of deciding what to do with the dual

proposal. Presumably their solution would be to
put it on the ballot.

DELEGATE ROMNEY: As they did in
North Dakota?

CHAIRMAN GRAYBILL: Well, in some
form which will then come back and be debated
when the Style and Drafting report comes back to
this Convention. I trust that everyone under-
stands that when we finish a section, as we did
General Government the other day, and as I hope
we’ll do Legislative today, it goes to Style and
Drafting. Style and Drafting then considers the
whole thing with the new language, cleans it up if
they think there’s any differences, and makes a
report of the Style and Drafting Committee on the
Legislative Article, at which time we have to
approve their report. If we do approve it, then it
lays aside until we’re through and then it’s
considered a third time as the Constitution as a
whole. Okay. Well, now we’re down-we’ve con-
sidered 4, 5, 6, 7, 8,9,  10, 1, 2,3 and 5; 11, 12,14sub.
1,3 and 4. Those have all been considered by-on
the bicameral. Now, Section 10 of the bicameral
proposal, which you’ll find on about page 33,
Section 10 has a sub. 6 and a sub. 7 that the uni-
cameral did not have. And at this time, I’ll ask the
clerk to read Section 10, sub. 6, of the bicameral
proposal on page 34.

CLERK HANSON: “Section 10, subsec-
tion 6, page 34: Neither house shall, without the
consent of the other, adjourn or recess for more
than 3 days, nor to any other place than that in
which the two houses shall be sitting.” Mr. Chair-
man, subsection 6.

CHAIRMAN GRAYBILL: Mrs. Bugbee

DELEGATE BUGBEE:  Mr. Chairman, I
move that when this committee does arise and
report. after having had under consideration
Section 10, subsection 6, of the Legislative
Committee report, I recommend that the same do
pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bugbee

DELEGATE BUGBEE:  In this section
which pertains only to the bicameral, the
committee was concerned that one house could
pass its bills and then simply adjourn if this
provision was not kept. Also, they felt that it could
be used as a delaying tactic if it were not kept.
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CHAIKMAN GRAYBILL: Very well.  is
there discussion of Section 10, sub. 6 of the bi-
cameral majority report?

(No respmse)

CHAIRMAN GRAYBILL: It’ not, mern-
bP1.S  OS the Commiltrr.  you have bcl’urr  you 0”  tlw
motion of Mrs. Bugbee  that subsection 6 of
Section 10 ufthe  bicamrral  sport. and her motion
is that when this hotly  does arise and report  that
tlw sameshall  bcadoptcd.  Somany  :a arein  fa\w
OS her motion, say Aye.

DELEGATES:  Aye.

CHAIRMAN GKAYBILL: Oppowd,  No.
and the Ayes have it. Will the clerk read subsec-
tion ??

CLERK HANSON: “Section 10, subsec-
tion 7: The legislature shall adopt and use  joi”
rules. One rule shall require  that, except  011  final
session day. each report of a conftrencz  wmmittw
contain a” explanation 01’  the committw  recomb
mendations  and be duplicated and distributrd  to
each legislator 24 hours brfur~~ action may bc
taken u” a”  affirmativr~  vote.” Mr. Clhailm;m.
subsection 7.

CHAIKMAN GKAYBILL: Mrs. liugbrt~.

DELEGATE BUGBEE:  My. C:haiiman,  I
move that when this committee does arise and
report, after having had under considrlation
Section 10, subsection 7, of the Legislative Com-
mittee wpo“t, I recommc”d  th:lt  the same do pass.
Mr. Chairmnn.

CHAIRMAN GKAYBILL: Mrs. Hugbee.

DELEGATE BUGBEE: In addition to the
cY,lnInr”ts. I‘m reading pag:r  46. Mr. Chnirm~~“.
But this should have been added to the committee
proposnl  explanation. in addition to what‘s
already there, and I quote: The purpose of this
s&ion is to m;rkv known to the legislature  the
wilsons  lor thr  actions  of the conference  cummit-
tee, unquote. It would provide adequate time for
consideration of conference committee recom-
mendations. And of Section 7, the first sentence is
new and will require coordination between the two
houses. Thank you.

CHAIRMAN GRAYBILL: Mr. Holland,
would you stand and announce your presence so
you can vote?

DELEGATE HOLLANI):  Yes, w i l l  you
please mark me present, Mr. Chairman?

CHAIRMAN GRAYBILL: Very well. Is
there discussion of subsection 77

Mr. Aasheim.

1)ELEGATE  AASHEIM: Mr. Chairman,
on line 3 on page 46, after the word “rules”,
retain the period and delete the balanw  of the
paragraph. I move-1 so move. There are-or there
has been considerable said about the conference
committee and the unicameral proponents are very
concerned about this conference committee. And I
suppose there’s reason for concern, but they have
t h e  i m p r e s s i o n  t h a t  thcrr’s  no confr~rence
committee needed in the unicameral. Now,
yesterday afternoon we had a conf’erence  commit-
tee. Mrs. Robinson and I sat wer there in a con-
ference and talked things over, didn’t wr’!  We  had
a conference committee. And to suppose that you
d o n ’ t  need  a  confi?v.?“ce  c o m m i t t e e  i n  the
unicameral is erroneous. When you get in a
deadlock, you may send some people into confer-
ence to settle  the deadlock. Now, why I oppose this
last language in the conference committee-24
hours. We’re again legislating. Why tic the Legis-
lature down with material like this?Thry’rrin the
last throes offinishing  up and they’ve had to have
a conference committee. and they  can’t act on it for
24 hours because ofthis rule in the Constitution. I
can think of nothing more  ridiculous. I think t,his
conference committef  is a big bugaboo  to some
people. It is necessary to reconcile dii’f’erences
which happen in any body, but why tic it down to
expecting a 24.hour  report when it may cause a
disruption in the normal pr~xess of c los ing a
session. For that reason, I mow  that we delete the
last sentence beginning with “one rule”.

CHAIRMAN GRAYBILL: Very well, Mr.
Aanhrim,  your motion is accept,ed.

Mr. Romney.

IlELEGATE ROMNEY: (No audible I’+
spcmse)

CHAIRMAN GKAYBILL: Mr. Rw”ney
tIefiTs.

Mrs. Robinson.

DELEGATE ROBINSON: Mr. President,
I would first of all rise in opposition to the motion
of Chairman Aasheim.  Firstofall,wedid nothaw
a conference committee because we did not take :L
vote; we did not dispose of any legislation; we
merely had a consultation 011  the sofa. (Laughter)
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C H A I R M A N  G R A Y B I L L :  W o u l d  y o u
caw  to bc more specific, Mrs. Robinson?

(Laughter)

UELEGATE R O B I N S O N :  A n d  i t  w a s
open to the  public (Laughter)--as  most conference
committees are not. It is my opinion, and your con-
sideration of whether or not to delete this section,
should be revolved around two things.  I t ’s  f ine
with me  to omit this section, particularly if you’re
in favor of a unicameral Legislature. Because to
me, in my opposition to a bicameral Legislature,
halfofmy  opposition is based on whathappensin
the conference committee; that most of the reports
are  recciwd  from  c o n f e r e n c e  c o m m i t t e e s  a n d
they’re appointed in the last 5 or 10 days of the
entire legislative process.  Rarely, if ever, are con-
fwenre  committee decisions overturned and the
people in the legislative body do not really know
what has gone on in the conference committee. I
would say that, by deleting this, you areobviously
giving unicamfralists  quite a bit moi-L’  levrwige  in
dealing with the bicameral  system because this
has been pointed  out to bc one  of the most blatant
violations of democratic government in the eon-
ference  committee, and I would strongly urge  you
not to delete  this srction.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman. I
apologize for the delay. The seating capacity and
the books and one thing and another are not quite
adequate. I rise to resist the  motion of my friend,
Mr. Aasheim,  and I do it because I think that the
conforuncc  committee has been one of the central
reasons why the Legislature fails to function best
in the interests of the people. I recall that the auto-
biography of’ Senator George  Norris, the father of
the Nebraska unicamwal  program, in his autobio-
graphy Senator Norris  wrote a chapter concern-
ing the unicameral system and one of the-or,
wrote a chapter concerning the conference com-
mittee, and he pointed out that it was one of the
most vicious characteristics of the bicameral sys-
tem, and that it was one of the reasons why uni-
cameral&n should be adopted. He cited case after
case in support of his view. Now, those of you who
have read the journal of the House of Representa-
tives “rtheSenateoftheStateofMontanahaven”
doubt read reports of select committees, such as
conference committees. I am going to take the time
to read one to you: “April lst,  1971: That the house
recede from paragraphs 1,2 and :3  oftheMarch  20,
1 9 7 1 ,  h o u s e  c o m m i t t e e  o n  r e a p p o r t i o n m e n t

amendments to Extraordinary Session Senate
Bill Number 1. Amend Section 3, page 3, line 22,
following the word, ‘such’, by striking the word,
‘in’; amend Section 2, page 3, line 10, by striking
the sentence start ing with the word ‘the’,  in
quotes,  and ending with the word ‘years’,  in
quotes, on line 14 and inserting in lieu thereof the
following words, figures,  and punctuation: ‘The
new senator in district 15 and 20 shall serve for a 2.
year term upon his or her first election of 1972’,
and that the  Senate accede to the remaining house
amendments except  as  no ted  above ,  and  as  so
a m e n d e d  b e  a d o p t e d . ”  A n d  t h e n  i t  h a s  t h e
signatures  of the House of Representatives and of
the Senate Representatives.  Now, I  submit that
that is very intelligible (Laughs) and that reprc-
srntat ives or  senators  in  whichever  body the
report comes before, know all about it. I picture for
you the final days of a Legislative Session when
there are half a dozen  such conference committee
reports bouncing from the rostrum into the  house
here and they’re all worded similarly, and the EX-
planation  m a d e  b y  w e a r y  l e g i s l a t o r s  w h o  are
managers for the House or for the Senate, if it is in
the other body, are not very explanatory. I think
that before voting on conference reports, and you
o b v i o u s l y  i n  a  b i c a m e r a l  s y s t e m  m u s t  h a v e
conference committees in order to compose the
differences between the two houses, I think it is
manifest ly essential  that  the representat ives or
the senators know what they’re voting about. And
this would provide a vehicle for such knowledge.
Now we do not need  such a section in a unicameral
house because, obviously, there are nc  conference
committees: so this is for the bicameral section
alone. The gentleman from Antelope advises that
24 hours is too much time to be exhausted at that
stage of the game, and I realize that 24 hours is
considerable time in the busy and hard schedule of
the Legislature, especially in its closing days. So,
when this was first  submitted there was a final
proviso in this section which provided that, except
for the final day. This left  a hiatus when there
would be no such protection for legislators. It was
suggested in the hearing by Senator Groff, and I
think it was good and I accepted it. But it has dis-
apprarrd  and I would like to offer an amendment
providing that  there be added after  the word
“repor t  ,” “except for the final day of the session”,
which gives protection.  Now, we have decided,
a p p a r e n t l y ,  t h a t  w e ’ r e  g o i n g  t o  have  90.day
sessions and  them  is going to be nn opportunity
for the Legislature to provide additional time if it
so desires and if  i t  is  required. So I think that
giving the legislators all of the tools provided by an
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CHAIRMAN GRAYBILL: Now, Mr. Rom-
ney, your amendment is out of order until we get
rid of Mr. Aasheim’s amendment because you’ve
amended a deleted section.

DELEGATE ROMNEY: 1 serve notice
t h a t  i f  m y  a m e n d m e n t - i i ’  t h i s  s u r v i v e s  M r .
Aasheim’s attack, that 1 will offer an amendment.

CHAIRMAN GRAYBILL: Right. Very
well.  All  r ight.  is  there other discussion of Mr.
Aasheim’s amendment to delete the second sec-
tion of subsection 7?

Mrs. Bates.

DELEGATE BATES: Mr. President, I rise
in opposition to deleting this section. I feel it is one
of the problems that we have had with the Legis-
lature, the lack of visibility and responsibility for
a more  effective Legislature. In the past this con-
ference committee was questionable and I think
this would-is very important to retain in and to
pass on. Yesterday a proposal was sent back to our
committee for reconsideration. 1 wondered what
happened. A few  minutes ag:o  1 found out. This is
the first  t ime I’ve ever heard of a conference
committee in a unicameral body. Thank you.

CHAIRMAN GRAYBILL: Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, I rise in support of Mr. Aasheim’s motion. 1
would say that  we could take any place in that
recording that we’re  just taking now and it would
sound just as garbled up as what Mr. Romney’s
lit t le speech give. When a conference committee
reports, you usually are reporting on some specific
subject that you wasn’t able to agree on and the
amendments that  are put  in there,  though they
may sound kind of strange to the outsider, are very
plain to the people that are setting on the floor of
the House or the Senate. You’re deciding to do some
certain thing.  One or two words one way or
another makes a difference what you do there.
They know what those words mean and then they
debate i t  on the f loor to accept  this  conference
committee report. When they  accept it, they debate
it. Also like to say that if you put this 24 hours on,
suppose  you  come  in with a conference report
today-the conference committee reports.  You

wait 24 hours. You take  a vote  on it; you reject it:
y o u  h a v e  a n o t h e r  coni’ewnce  wmmittw.  They
come  in the next day with an~,ther  report. You lay
it on the desk another 24 hours. This thing could
go on and on and you finally,  with this  24.hour
l i m i t a t i o n  that  y o u  h a v e  here,  or rrquirenwnt,
you’d be putt ing the Legislature in a posit ion
where they would accept something they might not
like because they’d never end the thing. You never
know when the last day is.  I’d like to ask that
quest ion-how do you know when the  last day is
unti l  you finally  adjourn sine  die’? 1 haven’t
f’igured  this one  out. You would always be on this
24.hour  penalty,  restr ict ion,  that  you’d have to
wait for. No way, no way can-1 can see that you
could determine that  you-that  the last  day was
there. Therefore, I submit that24 hours would have
to wait on every conference committee report. Now,
in the final days of theLegislativeSession  you talk
about having f ive or six conference  cmnmittw
reports coming in all at once. That’s all  you  have
t o  d o  b e c a u s e  y o u  hnvr  a11 t h e  r e s t  uf thr
legislation taken care of. The  reason you have  the
conference committee is there’s  something that
you couldn’t  resolve betwew  the  two  houses .  1
think this would be real foolish to put this-add all
that  language and cause the Legislature to l ive
under a set of rules that we’re passing here that
puts them in a position where they have no place
to move to and operate except underthis rule. I say
that they should make their own rules and operate
under them.

CHAIRMAN GRAYBILL: Very well, the
issue before us is-

Mr. Aasheim.

DELEGATE AASHEIM: May  1 cl~~w’!

CHAIRMAN GRAYBILL: (Inaudible)

DELEGATE AASHEIM:  M r .  R o m n e y .
my good friend, Mr. Romney, said that when  these
conference  committee reports  are  brought  on the
desks, you don’t know what you’re voting about.
Well, 1 would like to ask Mr. Romney  a question.
but 1 won’t. I’ll just make a statement. I’m suw  hc
has voted many t imes in the Legislature about
matters he didn’t  know very much about.  That’s
par for the course. 1 think Mr. Romncy  made that
statement himself the other day. It’s impossible to
know what’s in these  bills-all of’it. It’s just impus-
sible.  You have faith in your fellow man when
you’re si t t ing in this body. When a committee
makes a report, you have faith in that committee
report bocause  you have friends on that commit-
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tee. You know tlrzm:  yuu rcslwct.  their  jutlgmrnt.  If
thr>y  let you down, yc,u won’t uw thc’ir  judgjmcnt
again. And when these p~op1c’~o  into a confewnw
committt~r it’s lwrause they arc tied ul)-the  two
h~~usw xc t i e d  i n  t h i n k i n g .  Hut y o u  k n o w .
b;lsic;llIy,  in what areas  that you  arc in ngrcn-
mttnt.  N o w  M r .  Komncy  g a v e  i, veyy lut,id
~xplanati”n  of one particular bill, ;md I supposr,
that’s true-there had to be corrections. But, ifyou
:il’<’  a rcsp~~nsiblt~  legislnto~ you’re going to rbrrk
Ilu~sc  crnwctions br~f’ow  you \,ote on thrm  and
you’re going to vote-you’re going to check them
immediately. You’re not going to wait because you
know you’re pressed for time, like Mr. Eskildsen
said. You have nothing else to do but look at these
conference reports on the last days of the session.
Because-1 think someone said the other day, the
last days of the session, most the legislators were
out playing golf because there was nothing to do
but wait for these conference committee reports,
because that’s the thing that’s pending-these
conference committee reports. And when they
come on the desk, you have nothing else to do but
look at them. And I again say, why tie the Legis-
lature down? Why don’t you get after the Legis-
lature to reform their rules so that they are what
you call democratic, but let them do it. Let’s not
do it here.

CHAIRMAN GRAYBILL: Very well, the
issue is on Mr. Aasheim’s amendment which
would delete the second sentence of subsection 7
so that the subsection would just have the first
sentence: “The legislature shall adopt and use
joint rules.” Then the whole sentence about
the conference committee and when it shall report
would bc dropped. So many as are in favor of Mr.
Aashrim’s  amendment, please say Aye.

D E L E G A T E S :  A y e .

CHAIRMAN GRAYBILL: Opposed, No.

D E L E G A T E S :  N o .

CHAIRMAN GRAYBILL: The Ayes have
it.

U N I D E N T I F I E D  V O I C E :  D i v i s i o n .

C H A I R M A N  G R A Y B I L L :  Sommnc  care
to stand and make a motion for a division? There
wasn’t much question about that.

(1)elegatc  Kelleher  arose but his remarks were
inaudible since he did not speak into the
microphone.)

CHAIRMAN GRAYBILL: 110  you want i,
motion for a division? We’ll have a division but no
roll call. Please use the voting marhine.  Those in
favor  of’  the amendment to delete that sentence.
say Aye. Those opp,oscd,  say No. Has way dele-
gate voted?

(No responsei

C H A I R M A N  G R A Y B I L L :  1)~s  a n y  dele-
pate>  wish to change  his vote’?

(No response)

C H A I R M A N  G R A Y B I L L :  fi4  A y e s ,  :il
NOES.  The motion carries. Now. Mr. I,oendorf,
we’re still  on Section 7. We haven’t  adopted it
finally. Is that where yuu want to be:’

D E L E G A T E  LOISNDORF:  (Innudible
response)

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l ,
Section 7.

D E L E G A T E  L O E N D O R F :  M r .  C h a i r -
man. since we’ve deI&cl  the final se&on, I w~ultl
now  move that we drlrte  the first section ofSection
10, subsection 7. The present Constitution does
not require the Legislature to adopt rules-joint
rules-1 kno\v of nu reason why  we  should do so in
this Constitution. Perhaps someone can tell me a
reason.  If they will. I’ll vote to retain  it: if not. I
think WC should dcletc  it.

C H A I R M A N  G R A Y B I L L :  Very  well, M r .
I,oendorf  h a s  moved t h a t  we  clelctc t h e  f i r s t
sentence  so that  \wnlld rnlzan that  we would delete
subsection  7 in its entirety. Is there any discus-
sion’!

Mr. Ansheim.

D E L E G A T E  A A S H E I M :  M r .  C h a i r m a n .
the Legislature will do this ordinarily and since we
so many times refer to advice from California, that
the former  speaker of the house when hc sat here
b e s i d e  m u ,  said  t h a t  yuu should  have  t h i s
stipulation in for protection.  But I would have  no
objection to deleting it since it was in the present
Constitution.

C H A I R M A N  G R A Y B I L L :  I s  t h e r e  a n y
other discussion’?

(No response)

CHAIRMAN GRAYBILL: Very well, the
issue then is on Mr. Loendorf’s  motion that we
delete subsection 7 of Section 10. So many as shall
be in favor of deleting it, say Aye.
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DELEGATES:  Aye.

CHAIRMAN GRAYBILL: Opp~,scxl,  No.

DELEGATES: No.

CHAIRMAN GRAYBILL: Well, theChair
is  in  doubt  because  not  everybody voted.  Will
rvrrybody  USE the voting machines.  So manv  as
are in favor of deleting it, say Aye and-vote Aye,
and those that are not, vote No. Has every delegate
voted?

(No response)

CHAIRMAN CRAYBILL: lloes  any  dcle-
gatr  wish to change his vote’!

(No response)

C H A I R M A N  GRAYBILL:  66 Ayrss,  27
Nws,  it’s deleted. Will the clerk now read-let’s
now turn to Section 14, which ison  page36.This  is
the section on impeachment. Now, subsections 1,
3 and 5 were substantial ly identical  but  subsec-
tion 2 has a slight difference so will the clerk
please read Section 14, Subsection 2?

CLERK HANSON: “Section 14,  subsec-
t i o n  2 :  T h e  l e g i s l a t u r e  s h a l l  p r o v i d e  for the
manner, procedure and causes for removal by im-
pwchment  and may select  the senate as tribunal.“
Mr. Chairman, subsection 2.

CHAIRMAN GRAYBILL: Mrs. lhtes.

DELEGATE BATES: 1 move that when
this body dues  rise and consider that after having
under consideration subsection 2 of Section 14, I
recommend do pass.

CHAIRMAN GRAYBILL: Mrs.  Rates.

DELEGATE BATES: Mr. Chairman, this
is identical to what WC have  in the present Con-
stitution, that the Senate may sit as a tribunal. It
could not  be in the unicameral  sect ion and so
thrref’ore  we must now vote on this. Thank you.

CHAIRMAN GRAYBILL: Is theretliscus-
sion  about  this  subsection?

(No response)

CHAIRMAN GRAYBILL: If not, mum-
hers  of the  committee, you have before you Mrs.
Bat,es‘ proposal  that  when this  committw  does
arise and report that subsection 2 of Section 14 of
t h e  b i c a m e r a l  majorit>;  r e p o r t  b e  adupt.ed.  A l l
1110SL’  in favor. say Aye.

CHAIKMAN GRAYBILL: Opposd.  No

CHAIRMAN GRAYBILL: So oidrreti.
The revised,  or the printed Section 15 that  Mr.
Gate  had printed is  now  available and the pages
will pass it out. Well, thr Chair didn’t get  it. All
right, 1 guess you all have before you Mr. Gate’s
proposed amendment to Section 15, subsection 2
to replace subsection 2 through 6, and Mr. Cate,~  I
suppose i t  might  be correct  to point  out  that in
retyping this Mr. Catc  put in the first sentence, t,he
words  tha t  were  in the majority and minority
r e p o r t ,  n a m e l y ,  “ i n  the  l e g i s l a t i v e  session
following ratification of this Constit,ution.”  Hr
made  that change. Other than that. it’s as  wewad
it to you before. Mr. C&c,  do you care to begin the
debate on this subject and we’ll discuss this?

DELEGATE CATE:  M r .  C h a i r m a n ,  one
other change t.hat  was made, the last sentence, we
took off the words that-the last four or five words
of that sentence so that it would be clear that this
commission would be dissolved and not stand by
to serve as the same-the same commission stand
by to serve for the next reapportionment.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l ,
w o u l d  y o u  m o v e  t h a t  wr a d o p t  t h i s  i n  the
Committee of the Whole’!

DELEGATE CATE: I’ll move  tha t  when
this committee does rise and  report that it accept
Section 15, subsection 2, the language set forth on
this proposed amendment which the members of
the  committer  have before  them.

CHAIRMAN GRAYBILL: Very well, nc,w
y o u  a l l  h a v e  i t  b e f o r e  y o u .  I s  there  f u r t h e r
discussion’? Or are  there further amendments’.’

Mr. Habednnk.

DELEGATE HABEDANK: Would Mr.
Gate  yield  to a question?

CHAIRMAN GRAYBILL: Mr. Gate?

DELEGATE CATE: Yes. Otto.

DELEGATE HABEDANK:  Is  i t  y o u r
intention that this shall occurcach  wnsus,  ifthere
are 3.year  census, or each decennial census?

DELEGATE CATE:  Mr .  Habrdank,  i t  i s
our intention that it occur at each census  and the
reason for this is primariiy  this, that it is our  b&r1
that  if there is a censw  an d it shows a change in
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population. that if  wc don’t  provide for wappur-
tiunment.  s~~mebody’s  going to go to federal court
and get  it done; and so, let’s face  t,hr:  reality of’ it.
Everytimv  there’s  a cc”sus,  if there’s a chang:-tz  in
population,  somchodg’s  going to have it rr:ippm-
tinned  and so  that’s  why that decennial was takrn
out-was not  included.

CHAIRMAN GRAYBILL: Mr. (~‘ate-or,
Mr. Kr,llc>hcr.

DELEGATE KELLEHER: Would Mr.
Catf  yield  to a question’!

CHAIRMAN GRAYBILL: Mr. Cattx?

DELEGATE CATE: YES.

DELEGATE KELLEHER: J e r o m e ,
would you object  to adding the words,  “an  odcl-
numbered”, on line 3 after the words, “United
States”, and before the words,  “committee of
citizens”, so that line 3 would read: “the authority
of the United States and odd-numbered committee
of citizens”? O-D-D dash N-U-M-R-E-R-E-D.

DELEGATE CATE: It’s a-1 don’t  think
the language is necessary but I have no objection
to that  amendment.

DELEGATE KELLEHER: Well, I’m go-
ing to move  that i t  be-the words, “a” odd-num-
bered”, be inserted after  “United States”,  and
before the words, “committee of citizens”. May I
speak t,o  tha t  Mr.-

CHAIRMAN GRAYBILL: Very welt, Mr.
Kelleher has made a” amendment to line 2-no,
line ~--SO  that  i t  says:  “by the authori ty  of  the
(Jnited  S t a t e s  a ”  o d d - n u m b e r e d  c o m m i t t e e  ol
citizens, none of whom shall be public officials.”
He added the words, =an  odd-numbered”.

Mr. K&&w.

DELEGATE KELLEHER: I’d just like: to
restate my observation regarding what happened
in Illinois. They had a 10.member committee and
they ended up everybody running at large-never
did get to redistrict. The courts redistrictecl.

CHAIRMAN GRAYBILL: Mr. I)avis.

DELEGATE DAVIS: Would Mr. Kcllr~her
yield  to a question?

CHAIRMAN GRAYBILL: Mr. Kelleher?

DELEGATE KELLEHER: Yes, sir.

DELEGATE KELLEHER: A stalemate.
These--as was on the majorityreport, ifthey  want
a - t h e  m e m b e r s  o f  t h e  c o m m i t t e e  c a n  s e l e c t
another member just to get it a” odd-numbered. I
don’t  want to happen what happened in Il l inois
with five Democrats and five Republicans and
they never-they couldn’t agree, so they all ran at
large-177 from each party.

DELEGATE DAVIS: Would Mr. Kellehcr
yield to another question’?

DELEGATE KELLEHER: Yes.

DELEGATE DAVIS: Is it  your feeling
the” that that would not be inconsistent with the
last  sentence in the f i rs t  paragraph about  the
balancing politically?

DELEGATE KELLEHER: It  could be.
Nothing’s perfect. I just don’t want il tie like we’ve
had in  the  pas t  where  WE’VC  spent innumerable
days and thousands of dollars of money

CHAIRMAN GRAYBILL: Mr. Schiltz

DELEGATE SCHILTZ: Would the gentie-
ma”, Mr. Gate,  yield to another question’!

CHAIRMAN GRAYBILL: Mr. Gate-Mr.
Keiirh--oh,  Mr. Gate.  L’XCUSC’  me.

DELEGATE CATE: Certainly.

DELEGATE SCHILTZ: Which word do
you prefer, “committee” or “commission”‘! You’ve
used both  and I  assume they’re  the same thing.
Are they’!

DELEGATE CATE: Well, I think the
proper word to be used is “commission” and that is
the word that  should be used in  l ine 3 ,  and I
think that your committee is capable of taking
care of that.
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CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: (Not audible)

CHAIRMAN GRAYBILL: Mr. Cate, will
you yield?

DELEGATE CATE: Certainly, Mr. Chair-
man.

DELEGATE NUTTING: Mr. Gate,  will
you say “each census made by the authority ofthe
United States”? We now have what they call an
agricultural census which does not change the
population figures in 1975, wouldn’t under these
conditions-stil l  it ’s a census under the authority
of the United States--wouldn’t it require reappor-
tionment although you have no new figures to
work with?

DELEGATE CATE: Well, I don’t think the
agricultural census includes the cities and
certainly that’s not our intent. And I don’t think
that a court would interpret it that way. The-we
all-perhaps the addition of the words, “popula-
tion census”, “population census”, might cover
that situation. That’s a good question, Dick. I
don’t-

CHAIRMAN GRAYBILL: Mr. Cate, do
you want to add the word “general population” in

front of “census”?

DELEGATE CATE: I so amend.

CHAIRMAN GRAYBILL: All right, now
the sentence reads: “In the legislative session
following the rati f ication of this Constitution and
in the session preceding each general population
census”. Now, we’ll allow Mr. Cate to make that
amendment unless we hear objection from the
floor.

(No response)

CHAIRMAN GRAYBILL: Hearing none,
it’s so ordered. Is there other discussion?

(No response)

CHAIRMAN GRAYBILL: Mr. C&e, do
you need to close?

DELEGATE CATE: I close.

CHAIRMAN GRAYBILL: Wait a minute.
Mr. Aasheim, do you want to discuss it?

DELEGATE AASHEIM: Yes, please .  I
think this matter that was brought up here about

the commission being geographically and politi-
cally balanced, I think it does pose a question
here-a problem-because if they have five of
each party, you’ve certainly got a deadlock, and I
wonder-

CHAIRMAN GRAYBILL: Mr. Aasheim, I
should point out that I forgot about Mr. Kelleher’s
amendment. We still are voting on Mr. Kelleher’s
amendment. We haven’t decided that issue yet.

Mr. Davis.

DELEGATE DAVIS: It would seem to
me--I’m most anxious to vote on this and get it
concluded and I know that everybody’s worked
a lot on it, but I think by adding this language, if
you have a committee that’s balanced politically
they [then] you must have an even number, so any-
thing you would appoint other than that would be
unconstitutional, wouldn’t it, by this next para-
graph?

CHAIRMAN GRAYBILL: Mr. Davis,
you’ve directed your parenthetical question to the
Chair. Could I answer that?

DELEGATE DAVIS: Yes, sir. I wish you
would.

CHAIRMAN GRAYBILL: It seems to me
that when it says “balanced politically”, it means
balanced proportionally politically. Does it mean
balanced equally? In other words, if we-or what
does it mean? Maybe I don’t understand.

DELEGATE DAVIS: I don’t know. That’s
a good thing to write in the Constitution, some-
thing we don’t know what we mean, so I oppose his
amendment.

CHAIRMAN GRAYBILL: Mr. Gate.

DELEGATE CATE: I would probably
oppose Bob’s amendment but I would point out
that there is a third party in Montana. The Legis-
lature might take that into consideration. I ’m not
sure  of the name of it but it’s the New Reform
Party, I believe. Some of the Missoula  people
would know more about that than I do. And there’s
also Independents, a few of whom are around here,
that might be appointed by the Legislature to the
commission to make it an odd-numbered commit-
tee if that’s what they desire to do.

CHAIRMAN GRAYBILL: Mr. Skari.
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DELEGATE SKARI: Mr. Chairman, the
wordage, “balanced geographically and politi-
cally”, bothers me, too. I think it is a little too
vague. We don’t like to put in detail and yet in a
case like this I think some detail is necessary. I
think we could give XI undue advantage here to a
majority party every 10 years, or possibly even
earlier than that. I think that WC do have to
provide  for an  odd number of commissioners. I
think the even number of these commissioners
should be chosen on the basis of majority and
minority party leadership and that they choose a
Chairman who is acceptable to them. I think the
other states, reapportionment has-the experi-
ence of other states has proven  this out, that where
they had an even number this was a very serious
defect, and I think that we should look into that.
For that reason, I would move that we adopt the-
in regard to the selection of the commission-I
would move that we adopt the language of the
majority proposal, reading as follows, from line
6-

CHAIRMAN GRAYBILL: Mr. Skari,  just
a minute. Now, is this-we’re debating Mr. Kelle-
her’s amendment which has the words, “an odd-
numbered”. Are you going to make a substitute
motion for “an odd-numbered” that figures
another way‘? You certainly may do that. I just
want to know what you’re doing.

DELEGATE SKARI: Mr. President, this
would provide for an odd number of commis-
sioners, yes, but it would be more detailed.

CHAIRMAN GRAYBILL:  So  you’re
going to make a suhstitute motion:’

DELEGATE SKARI: A substitute motion
to Mr. Kc&her’s motion.

CHAIRMAN GRAYBILL: All right, and
what will it provide?

DELEGATE SKARI: I would insert this
language. On line 6 of the majority proposal, after
the period there at the end of that sentence:
“The majority and minority leaders of the
legislature shall designate two commissioners.”
A n d  t h e n  t h e  hicameral a l t e r n a t i v e :  “ T h e
majority and minority lenders  of each house shall
designate a commissioner. The four commis-
sioners within 20 days after their designation
shall elect a fifth member who shall s~‘rve  as
chairman of the committee. If the four members
fail to select the fifth member within the time prc-

scrihcd,  a majority of the Supreme Court shall
appoint the chairman.”

CHAIRMAN GRAYBILL: I undrrstand
what you put in. Where does it start? After the
sentence, made by the authority of the [Jnited
States? You put a period, is that it? And then say-

DELEGATE SKARI: Mr. Chairman, after
the period on line 6 where it says, “The legislature
shall designate the membership of the commis-
sion which shall he balanced geographically and
politically.” I would st,rike that sentence  and
insert  this wordage.

CHAIRMAN GRAYBILL: All right, for
the information oft,hc  body, Mr. Skari’s substitute
amendment is to strike out the words that Mr.
Kelleher  proposed, use the first sentence as Mr.
Gate left it, and then  insertin  placeoi’thesentencc
that begins on line 6 language from the majority
report, lines 6 to 14, which tells how the majority
report, which happens also to coincide with the
minority report, proposed solving the committee
selection. In other words, to have the majority and
minority leaders of the Legislature designate
either one or two commissioners, and then these
four designate a fifth. Now, he’s proposing then
as his substitute that that language in the minor-
ity and majority report substitute for the language
on line 6 and 8 in Mr. Cat&s  proposal. That’s a
substitute amendment and would strike out Mr.
Kelleher’s words, “an odd-number”. Is there de-
hate on Mr. Skari’s substitute?

Mr. Arbanas.

DELEGATE ARBANAS: I would like to
oppose the amendment. It seems to me that we’re
getting right hack into that sort of hide-bound
legislative-of tying this down for all generations.
Looking at the language of Mr. C&e’s  proposal, I
think it can he solved very, very simply hyputting
after the words, “which shall he balanced gee-
graphically and politically”-“they shall select
their own chairman”--which would take care of
the odd number:  it would take care of the problem
that balancing which is the Legislature appoint.
ing these people geographically and politically
balanced and then they would select their own
Chairman agreed by whatever members. But the
amendment as proposed seems to be to lock in a
system that, you know, in many  years t,o come
may hold hack the process.

CHAIRMAN GRAYBILL: All right, the
issue arises-

Mrs. Bates.
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D E L E G A T E  B A T E S :  M r .  C h a i r m a n ,  por-
haps to clarify that ,  on l ine 8,  by adding, “by a
majority of one”. This would be politically and
geographically by a majority of one.

C H A I R M A N  G R A Y B I L L :  A l l  r i g h t ,  t h a t
might do it and that might be in order later, or are
you making an amendment to Mr. Skari’s-

D E L E G A T E  B A T E S :  I  w i l l  m a k e  an
amendment.

C H A I R M A N  G R A Y B I L L :  P a r d o n ?

DELEGATE BATES:  I  move  t o  a m e n d .

C H A I R M A N  G R A Y B I L L :  A l l  r i g h t ,  w e
can  have one amendment to the substitute amend-
m e n t .  N o w  t h e  i s s u e  a r i s e s  o n  M r s .  R a t e s ’
amendment. Mrs. Bates’ amendment would add-
Mrs.  Rates,  are you adding that  to Mr.  Gate’s
lElIlgLlage?

D E L E G A T E  B A T E S :  O n  t h e  e n d  o f  l i n e
8.

C H A I R M A N  G R A Y B I L L :  Y e s .  w e l l  y o u
can’t  do that  s ince the issue  now is Mr. Skari’s
language which is in the majority proposal, so I’ll
rule  your motion out of order at the present time,
Mrs. Rates. The issue arises then on Mr. Skari’s
motion that we take out the second sentence of the
f i r s t  p a r a g r a p h  o f  M r .  Gate’s  p r o p o s a l  t h e
s e n t e n c e  t h a t  s a y s :  “ T h e  l e g i s l a t u r e  s h a l l
designate the membership of the commission and
shall be balanced geographically and politically.”
We strike that and put in place of it the language
out  of the majority and minority proposals as
follows: “The  majority and minority leaders ofthe
legislature shall  each designate two commis-
sioners.“Then  a sentence about bicameral, which
wo&I  stay in. And then, “The four commissioners
within 20 days after their designation shall select
the  fifth member who shall SRI‘V~ as thcchairman.
If the four members fail to select the fifth, then the
Supreme  Court shall appoint the chairman.” Now.
so-Mr. 13laylock,  for what purpose do you arise?

D E L E G A T E  B L A Y L O C K :  I  was-

CHAIRMAN GRAYBILL: Do  you want to
debate i t  again?

DELEGATE BLAYLOCK:  Yes .  Wel l ,  I
just want to say that I want to support Mr. Skari’s
amendment. I think that we all have to remember
here that we’re dealing with the most fundamen-
tal thing that can happen to this Legislature when,

if this Constitution is adopted, and if we appoint
two and two, that very easily those people could sit
there and never  be able to come  up with that fifth
person.  This because-i t’s  fundamental  to the
State of  Montana how this-with the power that
we’ve given this commission-that they be able to
set up some kind of a commission that will work.
And it may very well have  to go to a body like the
Supreme Court to appoint that fifth member. I
support Mr. Skari’s amendment.

C H A I R M A N  G R A Y B I L L :  I s  t h e r e  a n y
need for the Chair to restate the motion?

(No response)

C H A I R M A N  G R A Y B I L L :  A l l  r i g h t .  S o
many as shall be in favor of Mr. Skari’s substitute
motion, say Aye.

D E L E G A T E S :  A y e .

C H A I R M A N  G R A Y B I L L :  O p p o s e d ,  N o .

DELEGATES:  (No  a u d i b l e  r e s p o n s e )

CHAIRMAN GRAYBILL: The Ayes have
i t  a n d  s o  o r d e r e d .  N o w  t h a t  w i p e s  o u t  M r .
Kelleher’s  amendment and we’re back on the basic
proposition of Section 15. Is there-

Mrs. Rates.

D E L E G A T E  B A T E S :  M r .  C h a i r m a n ,  I
move to add to line 14, after “shall”,-let’s see-
“within 30 days after submission to thelegislature
s h a l l  e n a c t  H p l a n  o r  r e t u r n  t h e  p l a n  t o  t h e
commission.” Just  those three words,  “enact  a
plan or”-it’s four words actually.

C H A I R M A N  G R A Y B I L L :  ( I n a u d i b l e ) . . .
would you please repeat whew  that goes?

D E L E G A T E  B A T E S :  O k a y .

C H A I R M A N  G R A Y B I L L :  Y o u ’ r e  o n  M r .
Gate’s  proposal now, on line 14.

D E L E G A T E  B A T E S :  O n  l i n e  1 4 .

C H A I R M A N  G R A Y B I L L :  A l l  r i g h t ,  a n d
what do you want to do?

D E L E G A T E  B A T E S :  A f t e r  “ s h a l l ” ,  i n -
clude the words, “enact a plan or”, and then go on
with “return the plan to the commission for its
recommendation.”

C H A I R M A N  G R A Y B I L L :  A l l  r i g h t ,  t h a t
has the  effect--now so that you understand what
Mrs.  Rates is  doing-Mrs.  Bates has made a pro-
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posal here that we amend Mr. Cat&s line 14-orl5,
Mrs. Bates?

DELEGATE BATES: 14.

CHAIRMAN GRAYBILL: Well, read it to
me again. I’ve got it in the wrong place, I guess.

DELEGATE BATES: On line 13.

CHAIRMAN GRAYBILL: I see. All right,
I have it.

DELEGATE BATES: “Within 30 days
after the submission to the legislature shall return
the plan”-oh, wait a minute, I’ve got that-

CHAIRMAN GRAYBILL: “-shall enact
a plan-”

D E L E G A T E  B A T E S :  “ - s h a l l  e n a c t  a
plan or return the plan to the commission.”

C H A I R M A N  G R A Y B I L L :  N o w ,  d o  I
understand it to be the sense of your motion that if
we put in the words, “shall enact a plan”, that they
have the power to enact the plan?

D E L E G A T E  B A T E S :  ( N o  a u d i b l e  r e -
sponse. Mike not on.)

CHAIRMAN GRAYBILL: All right, Mrs.
Bates’ amendment then would have the effect, in
line 14, of changing Mr. Cate’s proposal back to
Proposal Number 2 by Mr. Nutting. I just want
you to know-(Laughter) Well, I just want you to
know what it does. I think she has the right to
make that amendment. It has the effect of giving
the Legislature an absolute right to enact a plan,
which was the substance of the minority report.
Now, with that understanding, we’ll debate Mrs.
Bates’ amendment. All right, members of the
committee, the issue then-pardon:’ I see. Mrs.
Robinson, excuse me, I didn’t see you.

DELEGATE ROBINSON: I would like to
rise in opposition to this amendment. She men-
tioned just putting in three little words. These
three little words opens up the minority report that
we put down before we took a recess this morning.
I would urge you--we have gone over this and
gone over this and these three words has the full
impact of opening the thing right back to where
we started, and I strongly urge you to resist this
amendment.

CHAIRMAN GRAYBILL: Mrs. Bates, do
you really need to close:’

DELEGATE BATES: No, but I just want-
ed to point out the point that we have already gone
back to the majority plan in enacting the structure
so therefore I feel that we could also amend this to
include the voice of the legislators. Thank you.

CHAIRMAN GRAYBILL: Very well. Is
there other discussion?

(No response)

CHAIRMAN GRAYBILL: Very well, the
issue arises on Mrs. Bates: amendment to line 14 of
Mr. Cat&s Section 15, subsection 2, so that it would
read-Well, we’ll get to that. “Within 30 days after
the submission to it the legislature shall-” and
then she adds the words, “enact a plan or return
the plan to the commission with its recommenda-
tions for change.” We’ll have a roll call vote. So
many as shall be in favor of the amendment, vote
Aye; so many as shall be opposed, vote No. Have
all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: We’ll close the
vote. Will you please take the vote?

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson,J............................Ay  e
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock.. . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
B&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berthelson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B razler. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt ......................... .Absent
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux ............................ Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney .............................. Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart................................Ay  e
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong. .............................. Nay
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill-Chairman. . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson,R. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harbaugh ............................ Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper..~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland................................Ay  e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold...............................Ay  e
Loendorf, . . . . . . . . . . . . . . . . . . . . . . . _. . . . . Nay
Lorello..............................Absen  t
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin.................................Ay  e
McCarvel.............................  Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin.................................Ay  e
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble..................................Ay  e
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Rebal..................................Ay  e
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e

Rygg  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Scanlin Nay
Schiltz  Nay
S ’ d1 e n u s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon ,..,............................ Nay
Skari ,___....___......................  Nay
S p a r k s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Spew  ,.,,____...._....................  Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Sullivan Nay
Swanberg,.  _.  _.  _.  Nay
To& .Absent
Van Buskirk _.  Nay
Vermillion Nay
Wagner................................Aye
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
W a r d e n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
W i l s o n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Woodmansey Nay

CHAIRMAN GRAYBILL: Would the
clerk please announce the vote?

CLERK SMITH: Mr. President, 66 voting
No; 26 voting Aye.

CHAIRMAN GRAYBILL: 66 h a v i n g
voted No, Mrs. Bates’ amendment fails. Is there
other discussion on Rule 15, on Mr. Cat&s proposal
Number 15-Section 15?

(No response)

CHAIRMAN GRAYBILL: If not, mem-
bers of the committee, you have before you Section
15 of the Legislative proposal as amended, and Mr.
Cate’s recommendation that when this body rise
and report, the same shall be adopted. So many as
shall be in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and 15 is adopted.’

Mr. Eskildsen.

DELEGATE ESKILDSEN: For the mem-
bers, we’ll start again at 1:30  sharp today. I move
we recess until 1:30  this day.

CHAIRMAN GRAYBILL: The motion is
made to recess until 1:30  sharp. All in favor say
Aye.
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DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: Ayes have it.

(Convention recessed at 12:05  p.m.-recon-
vened  at I:41 p.m.)

CHAIRMAN GRAYBILL: Just before
lunch, ladies and gentlemen, we finished up
Article XV which came from the unicameral
majority proposal. Mr. Johnson had an amend-
ment to Article XV of the bicameral majority
proposal. Mr. Johnson, is it your intention now to
attempt to amend or do you want to amend Mr.
Cat&s majority proposal that’s been adopted for
unicameral?

Mr. Johnson.

DELEGATE JOHNSON: Mr. Chairman.
Thank you, yes, that’s what I would like to do.
You’ll find-

CHAIRMAN GRAYBILL: All right,
would you like the clerk to read your amendment?

DELEGATE JOHNSON: If you please.

CHAIRMAN GRAYBILL: Will the clerk
please read the amendment?

CLERK SMITH: “Mr. President, I move to
amend Section 15, subsection 1, page 36, line 30,
Legislative Committee proposal by striking line
30 on page 37, lines 1, 2,3 and line 4 through the
word, ‘senator’, and inserting in lieu thereof the
following words and punctuation: ‘the state shall
be divided into as many senatorial districts as
there shall be members of the Senate and each
district shall elect one senator’. ‘Each senate
district shall also serve as a house district for the
election of two members of the house of representa-
tives; each district may be divided into single
member house districts as prescribed by law.’
Signed, Johnson.”

CHAIRMAN GRAYBILL: All right. It,‘s
the understanding of the Chair that Mr. John-
son’s amendment would apply-Mr. Johnson, you
could make that apply to Mr. Cate’s proposal by
putting it at the end of subsection 2 or else at the
end of subsection 1.

U N I D E N T I F I E D  D E L E G A T E :  M r .
Chairman.

CHAIRMAN GRAYBILL: Just a minute.
Do you intend that to be at the end of subsection 1,
is that right?

DELEGATE JOHNSON: ( Inaud ib l e )
sir.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l .
Subsection 1 was adopted for the unicameral and
applies to Mr. C&e’s  amendment. Mr. Cat&s was
subsection 2; so, going back to subsection 1, we
would add these sentences right to the end of it and
it-

DELEGATE JOHNSON: Mr. Chairman,
I think it would practically be a substitution for
subsection 1, wouldn’t it?

CHAIRMAN GRAYBILL: It would be a
substitution for all of subsection 15-1, is that
right?

DELEGATE JOHNSON: Y e s ,  I  t h i n k
that would be it.

CHAIRMAN GRAYBILL: Right. Section
15.1,  I think was the same in the majority and the
minority proposals, or the two majority proposals.
No, it was slightly different in the other. So, the
point is to turn to page 36 and in place of Section
15.1, we would put in Mr. Johnson’s language in
the bicameral majority proposal if we adopt it.
Otherwise, we’ll have to consider Section 15-l.
(Inaudible discussion) All right, I think I have the
sense  of Mr. Johnson’s motion now. It would be
to-now Mr. Johnson, I think the problem is that
we’re probably out of sequence. Mr. Cate, do you
want to move Section 15-1,  at the bottom of page
36 as the bicameral majority proposal on Section
15.1,  and having done that, we’ll let Mr. Johnson
amend it.

DELEGATE CATE: (Inaudible)...move.

CHAIRMAN GRAYBILL: All right. On
page 36, Section 15, districting and apportionment
subsection 1, has now been moved by the major-
ity. And now Mr. Johnson comes in with his
amendment the substance of which is to strike
everything from the beginning down to the last
sentence and in place of the last sentence-so that
the section would read: “The state shall be divided
into as many districts as there arerepresentatives
of the house and each district shall elect one repre-
sentative. Each senate district shall be com-
prised of two representative districts for the
election of one senator. Every legislative district
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shall consist of compact and contiguous territories
and be so nearly equal in population as is
practical.” That’s the majority proposal. Now, Mr.
Johnson’s proposal is: “The state shall be divided
into as many senatorial districts as there are
members of theSenate  and each district shall elect
one senator. Each senate district shall also serve
as a house district for the election of two members
of the house of representatives. Each district
may be divided into single member housedistricts
as prescribed by law. Every legislative district
shall consist of compact and contiguous terri-
tories.” So now, we’re ready to debate Mr.
Johnson’s amendment.

Mr. Johnson.

DELEGATE JOHNSON: Mr. Chairman.
In support of this amendment, I would like to point
out that Dr. Taylor from Montana State Univer-
sity, when he appeared before our committee one
time, showed us that Montana was geographi-
cally and population-wise very nicely situated to
divide into approximately 50 districts--would be
the easiest way, the easiest number to use; either
maybe two less or maybe two more. I’d like to use
the number 50 and 100, if I may, for clarification.
He showed that-well, the rest of this will be my
argument, I guess. If you divide into 50 senatorial
districts, which is much easier than 100, and have
one senator from each district and then there will
be two house members from each district. This will
give you a multimember district of two. If the peo-
ple, or the Legislature, wish to divide, it is much
easier to divide a small district, like a senatorial
district, into two other districts into an intricate
line drawn through there whether it divides a city
or a small town or a geographical or natural bar-
rier. It’s a local problem that’s much easier solved.
There’d be 50 individual problems instead of one
great big problem of dividing the whole state into
100 single member districts. So, since this is a
much easier method to approach our division, I
move that you adopt this amendment.

CHAIRMAN GRAYBILL: Mr. Johnson,
may I ask you one question? You say in the second
paragraph, “each district may be divided into
single member districts.” Now, we’ve already
passed the single member district proposal so
shouldn’t we change “may” to “shall”?

DELEGATE JOHNSON: Yes, Mr. Presi-
dent, I think that that’s in order.

CHAIRMAN GRAYBILL: Unless I hear

objection from the floor, we’ll allow Mr. Johnson
to amend that word. Is there objection? Mr. Cate.

DELEGATE CATE: Chairman, that’s not
his intent. That’s not Mr. Johnson’s intent.

C H A I R M A N  G R A Y B I L L : Well. I-

DELEGATE CATE: What he’s saying
there, Mr. Chairman, is-what he proposes is
this-that the state be divided into 50 senatorial
districts.

CHAIRMAN GRAYBILL: Right.

DELEGATE CATE: And then there be two
representatives from each of those districts. They
would run at large within that senatorial district
and then he’s adding that if the Legislature wants
to provide a method, that each one of those
senatorial districts can be divided into two
separate house districts.

C H A I R M A N  G R A Y B I L L :  I  s e e  a n d  I
understand. Now, maybe I could explain it this
way. Is this correct, Mr. Johnson? Section 15-1,
which we adopted yesterday for single member
districts applies to the unicameral situation. Now,
in a bicameral situation, Mr. Johnson is saying
that we would set up single member senatorial
districts and we could either run the legislators
two up in a district or one up in a district as we
decided. And that’s why you used the word “may”,
is that right, Mr. Johnson?

DELEGATE JOHNSON: Yes.

CHAIRMAN GRAYBILL: Very well. I
understand the sense of your proposal now. All
right, now, is there further debate on Mr.
Johnson’s amendment?

Mr. Cate.

DELEGATE CATE: Mr. Chairman, mem-
bers of the Committee. I think that the issue of
single member districts has been pretty well re-
solved and accepted by this Convention and I’m
sorry to see the issue come up again. In any event,
I would like to point out to you that there was no
minority committee report in favor of this proposi-
tion; that in effect what you’re doing here is
making single districts 50 percent. You’re cutting
it in half. You’re cutting all the things that favor
single member districts in half and then there is a
question about the locality. One man, one vote,
means what it says. And in the last sentence
where he has, “each district may be divided into
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single member districts as prescribed by law”, if a
county-or let’s say one district decided to do that
and there were 5,000 citizens or voters in that dis-
trict and they divided it in half, each representa-
tive from that district then would represent 2,500
people rather than 5,000, and he would be out of
proportion with the rest of the state because in all
the other districts in the state, the representative
would represent 5,000. And if you follow that line
of reasoning, you would have a unconstitutional
provision because it would not apply to one man,
one vote. And if I haven’t adequately explained
that, I would be willing to attempt to do so in more
detail. Thank you.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman. In
looking over the North Dakota Constitution, they
are submitting a proposal in their new constitu-
tion for one senator and at least two representa-
tives who can be elected at large. Also, they go on
to add later that no more than fourrepresentatives
can be elected from one district. In looking at other
constitutions, several of them state not more than
two to come from any one district or not more than
three from any one district. And I’m certain, in
talking to several people, that this would be
constitutional. I support this amendment because
I feel that this body is looking for some flexibility.
One of the things that will be coming up later is the
qualifications. Must they live in a district or can
they live outside of the district? By having two
representatives running in a senatorial district-
now, in a large district, this could be divided into
all single member representative districts; but in
cities and towns, I can see where this would
provide some flexibility for people that are just
living across the street, and I think it probably
also would be an aid to future legislators. If they
see that at some time single member districts are
not the solution to all the problems that we have,
and perhaps two-member districts would be a
better situation, it would be possible for them to do
this. So, I recommend this do pass.

CHAIRMAN GRAYBILL: Mr. Delaney.

DELEGATE DELANEY: I wish to resist
this motion. I think one particular instance we can
call here-call to attention is that Mr. Ask and Mr.
B&her-they cams from a large district; they live
in the city of Roundup right across the street from
each other. I think that you’re defeating the pur-
poses of the single member district if you take this

proposal or this amendment. I very strongly resist
it.

CHAIRMAN GRAYBILL: Mr. Harbaugh.

DELEGATE HARBAUGH: Would Mr.
Johnson yield to a question?

CHAIRMAN GRAYBILL: Mr. Johnson

DELEGATE JOHNSON: I yield.

DELEGATE HARBAUGH: Did you ac-
cept the proposed change of “may” to “shall”?

DELEGATE JOHNSON: Yes,

CHAIRMAN GRAYBILL: No. Well, Mr.
Johnson, I didn’t change that because I didn’t
understand it. Though we still may.

DELEGATE JOHNSON: No, I guess I
didn’t either.

DELEGATE HARBAUGH: One more
question then, it stands as “may” then?

CHAIRMAN GRAYBILL: Yes, it stands
as “may”.

DELEGATE HARBAUGH: Are you pre-
suming that there would be twice the number of
representatives in the House as the Senate in your
proposal?

DELEGATE JOHNSON: Exactly.

DELEGATE HARBAUGH: Thank you.

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: Mr. Chairman. As
I understand it, it’s expected by the committee that
the two proposals, the one for the one house and
one for the two house Legislature, are going to be
submitted to the electors on a ballot if this house
approves of that type of thing. If we give two
proposals here which have got different aspects
contained in them besides the number of the
houses, it seems to me that we’re loading the
question so far as the voters are concerned. The
voters are then going to be given a chance by
voting for the two house proposal to vote against
single member districts. We’re not going to be able
to find out whether the voters want one house or
two house Legislature; we’re going to find out
whether they’re willing to go along with the one
man, one voterulein  thisstateornot.  Andit seems
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to me that it would be a mistake for us to let a
question like this go to them.

CHAIRMAN GRAYBILL: Is there further
discussion?

Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. President.
I move that we strike the word “may”, and insert
the word “shall”.

CHAIRMAN GRAYBILL: Very well. It’s
been proposed that we strike the word “may”, and
insert the word “shall”, as amendment by Mr.
Blaylock in Mr. Johnson’s amendment. This has
the effect of saying that each district shall be
divided into single member districts as prescribed
by law. So many as shall be in favor of Mr.
Blaylock’s amendment, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

C H A I R M A N  G R A Y B I L L :  I ’ l l  p u t  t h e
question again, So many as shall be in favor of Mr.
Blaylock’s amendment, which has the effect of
writing single member districts into this bi-
cameral part, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

C H A I R M A N  G R A Y B I L L :  O k a y ,  t h e
Ayes  have it. Is there further discussion on Mr.
Johnson’s amendment?

Mr. Johnson.

DELEGATE JOHNSON: Mr. Chairman.
I would like to close if there’s no more discussion.

CHAIRMAN GRAYBILL: Very well.

DELEGATE JOHNSON: Since the dele-
gation just now voted to change the word from
“may” to “shall”, then we necessarily would have
single member districts. I can live with this, too,
very easily, and still maintain that this is a more
efficient way of reapportioning-redistricting our
state. I’m under the impression that the people
who have used their computers and done a lot of
research and work in this area in the last&w
years, are of the opinion that approximately 50
districts is the easiest way to redistrict Montana.

As I said a while ago, and I must repeat, that to
divide each senatorial district into two single
member districts would be handled very easily
and this is just about all I have to say on the area.
Thank you.

CHAIRMAN GRAYBILL: Mr. Gate.

DELEGATE CATE: Members of the com-
mittee and Mr. Chairman, I’d like to point out that
now with that amendment, you have essentially
the same thing. I think we ought to stay with the
majority language. Thank you.

CHAIRMAN GRAYBILL: Very well. The
question will be on Mr. Johnson’s amendment.
Now, so that everybody understands this situa-
tion, Mr. C&e’s  proposal--we have three alterna-
tives really again. Mr. Cate’s proposal this
morning, Section 15, sub. 2, in conjunction with-
now, just a minute until I finish talking-I may be
wrong; I’m going to check it out here. Section 15,
sub. 1, of the unicameral proposal sets forth a way
in which-it says, “for the purpose of electing
members to the legislature, the state shall be
divided into as many districts as there shall be
members of the legislature. Each legislative
district shall consist of compact and contiguous
territory and shall be so nearly equal in proportion
as practicable.” Then-so we shouldn’t consider
the Cate’s. We have two possibilities. And the one
of them is that the bicameral majority proposal
starts with the representative districts and works
up to senatorial districts by combining two repre-
sentative districts whereas the Johnson amend-
ment starts with senatorial districts and divides
them in half to get representative districts. As
near as I can see, that’s all the difference between
them now that we have “single member” written
into both of them. So the question is whether you
want to start with the senatorial or start with the
representative. Does anyone have a question on
that?

Mrs. Bates.

DELEGATE BATES: Mr. Chairman, I’m
not certain which “shall” and which “may” we
were talking about because there are two in that
last paragraph of his amendment that was passed
out.

CHAIRMAN GRAYBILL: No, Mr. John-
son’s amendment-let me read Mr. Johnson’s
amendment since that’s what we’re going to vote
on. For Section 15, sub. 1, he would say: “Thestate
shall be divided into as many senatorial districts
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as there shall be members of the Senate. Each
district shall elect one senator.” Then in the
second paragraph, “each senate district shall also
serve as a house district for the election of two
members of the house of representatives. Each
district shall be divided into single member
districts as prescribed by law.”

DELEGATE BATES: Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: I had changed the
one in the first line of that and that’s why I was
wondering what was going on.

CHAIRMAN GRAYBILL: I don’t see any
“mays”  in the first line, but maybe I don’t read it
right. We have now voted, Mrs. Bates, to have
single member districts in Mr. Johnson’s proposal
as I understand it.

Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. Chair-
man. When we start to vote on this, now we have
adopted Mr. Cate’s proposal for the unicameral
this morning, is that right?

CHAIRMAN GRAYBILL: Right.

DELEGATE BLAYLOCK: All right. Now
in voting on Mr. Johnson’s this is what we’re
going to put into the bicameral, is that right?

CHAIRMAN GRAYBILL: It’s the first
paragraph of the bicameral, right.

DELEGATE BLAYLOCK: All right.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: Y e s ,  M r .
Chairman, delegates. I would like to speak in
opposition to Mr. Johnson’s amendment and in
favor of the majority proposal. And I’ll try very
clearly to tell you the difference here. After talking
to Dr. Waldron  and several others who have
worked on reapportioning this state, while it may
be in some instances easier to divide the state into
50 districts rather than 100, superficially that’s
true; but he indicated that when you try to break
those 50 districts down into two, it’s harder to get
within a variance. It was 3 percent this last time.
If you can only deal with two boundaries, it’s
harder to get within the variance. He indicated it’s
much easier ifyou startwith 100 districts and then
you can combine any two of those to get your

senatorial district. That way, you are dealing with
four boundary lines rather than two as you would
have to be dealing with under Mr. Johnson’s
proposal.

CHAIRMAN GRAYBILL: Is there other
discussion? Very well. We’re voting on Mr.
Johnson’s amendment that we divide the state
into senatorial districts which would then be
broken down into representative, single member
districts. So many as shall be in favor of Mr.
Johnson’s amendment, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as are
opposed, say No.

DELEGATES: No

CHAIRMAN GRAYBILL: The Noes have
it and it’s defeated. All right, the consideration is
now on Section 15, sub. 1, in the majority bicameral
proposal on page 36 which provides for dividing
the state into representative districts and
doubling them up for senatorial districts. Is there
further discussion? If not, so many as are in favor
of the majority proposal in the bicameral side for
Section 15-1, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: As many as
are opposed, say No.

(No response)

CHAIRMAN GRAYBILL: That’s adopt-
ed. Now this morning when we adoptedMr.  Cat&s
amendment, we adopted certain language for sec-
tion-subsection-out of subsection 2 that says,
“the majority and minority leaders of the legisla-
ture shall designate two commissioners”. Then we
adopted this language, “(bicameral, the majority
and minority leaders of each house shall designate
a commissioner.)” So, it would seem to me that we
could adopt Mr. C&e’s  proposal as amended this
morning as the balance of Section 15 in the
bicameral section. Mrs. Bates, would you move
that or Mr. Aasheim would you move that?

DELEGATE AASHEIM: I think Mr. Cate
should probably move it but since-1 move-I’m
on page 50.

CHAIRMAN GRAYBILL: All right.

DELEGATE AASHEIM: That I move to
delete Section 2, 3, 4, 5 and 6 from the majority
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bicameral report and insert in lieu thereof the
proposal or the wording as given by Mr. Cate and
as amended this morning.

CHAIRMAN GRAYBILL: That’s right.
And you do, I suppose, say that if when we arise
that we shall-

DELEGATE AASHEIM: I move that
when we arise and report after having had under
consideration this section, the same do pass.

CHAIRMAN GRAYBILL: Very well.
Now, the proposal has been made to write the Cate
subsection 2 that we passed this morning in as the
subsection 2 for the bicameral districting and
apportionment section. Is there any further dis-
cussion? If not, all in favor of the motion say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: It’s passed.
Now with that, the Chair thinks that we have
completed the bicameral sections because Section
13, which is the veto, has been dropped and moved
to executive and Section 16, which was the
ombudsman, has been deleted in its entirety.
Therefore, I think we’re ready to go back on the
unicameral majority report, Section 1. Originally,
it’s on page 3 of the booklet, the comments on page
11. And the Chair will ask theclerk  to read Section
1 of the unicameral Legislative article on page 3.

CLERK SMITH: “Section 1: Power and
Structure. The legislative power of the state is
vested in the legislature, consisting of one
chamber whose members are designated senators.
The people reserve to themselves the power of
initiative and referendum.” Section 1, Mr.
President.

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHERT: Mr. Chairman.
I move when this committee does arise and report
after having had under consideration Section 1 of
Proposal Number 3, that it recommend the same
be adopted. Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHERT: As our Chair-
man of the Legislative Committee, Magnus
Aasheim,  told us when we started working on our

Legislative article, it was the feeling of the
members of this committee that both unicameral
and an improved bicameral proposal be submitted
to the voters of the state. Now, the majority of the
members of the committee do support a uni-
cameral, but we agree completely that this matter
should be settled by the voters. Now before I get
into the justification of the unicameral, I would
mention that in both the unicameral and
bicameral proposal, the people reserved to
themselves the power of initiative and referen-
dum. And I feel that this is aneeded  check whether
we have unicameral or bicameral. It’s interesting
to note that only 14 other states have this
initiative and referendum, and I feel that in
addition to judicial review and the executive veto,
that is this is a check that the people of Montana
want. Another area that I think is not too contro-
versial-we selected the term senators for the
members of a unicameral body. Ifyou ask me why,
I don’t know; maybe because it has a certain
dignity. We think that it’s a little easier to use than
assemblymen or legislators and one of the
members on my committee said that he thought
we used the term senators so we could influence a
few of the current senators to support unicameral-
ism. Now, to get into the reasons for our
unicameral support; that is the majority of the
committee support. On behalf of the committee, I
would like to list a few of the reasons. There are
many more but I want to take about 5 minutes of
your valuable time. We, the majority of the com-
mittee, believe a unicameral Legislature would
insure accountability. Each legislator would be
more accountable to his constituents because
there is no buck-passing, bills cannot be intro-
duced and passed in one house on the assumption
that they will be killedin  the other. Each legislator
must carefully consider his actions because there
is no other house to blame. Nebraska ranked
number one in accountability in the impartial
survey conducted by the citizens’ committee on
state Legislatures. We believe a one house Legis-
lature would fix responsibility. We need a Legis-
lature that is responsive to the needs of a modern
society. We need a Legislature that is able to
more effectively use the resources available to us,
such as federal programs. We need a Legisla-
ture that is not paralyzed by political bickering. In
the last seven sessions of the Legislature, Montana
had a House of one political party and a Senate of
another, resulting in repeated political deadlock.
We need a Legislature that can deal with
legislation in a straightforward fashion and will
not allow the duplication of bills either inad-
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vertently, because of confusion or lack of
communication, or deliberate duplication for the
express purpose of killing a bill or altering it
beyond recognition. I have several examples
where that happened in recent sessions but I will
not go into them now. We believe a one house Legis-
lature would increase efficiency. A unicameral
body improves the consideration that each bill
receives. There is less confusion. Dual committees
are eliminated and it is unnecessary to have two
public hearings on a bill. People who wish to
testify will travel to Helena just once instead of on
two different occasions. In one chamber, a sponsor
can follow a bill through with information and
support without losing track of it in the other
house. We believe a one house Legislature would
assure better rural representation. Within a uni-
cameral body with single member districts which
we just decided upon, each legislator will be more
responsive to his rural constituents. Each legis-
lator in a 100 member body would now represent
7,000 individuals. The rural representation in one
house would not be diluted by larger Senate
districts that are weighted in favor of urban
centers. We believe a unicameral would reduce
costs. Money is saved simply through the
reduction in number of members with the
attendant elimination of duplication in staff,
printing and other operating expenses. The
money saved could be used for research, the single
most important factor in insuring intellectual
independence so legislators will depend less on
lobbyists for help. We believe a unicameral will
reduce the power of special interest lobbys. In a
unicameral body of 100, 51 legislators would
constitute a majority for control. In a Senate of 50,
as we now have, only 26 senators mean control. In
the all-powerful conference committee, which we
discussed at some length this morning, which
consists of three members from each house to
settle differences between them, only three
individuals can mean control. The current bi-
cameral structure is generally preferred by
lobbyists for accessibility. Finally, we believe that
the conference committee should be eliminated.
Now this morning, we won one convert in our
committee to unicameralism simply because the
proposal that he made to improve the conference
committee structure went down, and so now we
have more members of the Legislative Committee
who are definitely in support of unicameral. I
didn’t vote on that issue because my conscience
got me. Under no other circumstances in govern-
ment is so much power invested in so few
individuals. That is that notorious conference

committee. In 1969, the six-man conference
committee had ultimate control over 51 important
bills. In the unicameral, as we said this morning,
there is no need for any conference committee.
Consequently, responsibility is spread among all
the legislators. I will agree with Chairman
Aasheim that there will be consultations, there
will be agreements, but there will not be
conference committees. The most commonly
asked question concerning a unicameral Legis-
lature is, why haven’t more states adopted it, if it’s
so effective? Tradition is difficult to shake;
innovations are difficult to introduce. The last
Montana Constitutional Convention in 1889
thought women should not have the right to vote. I
wonder how that would go over today here.
(Applause and Laughter) Yet, today l&year olds
are voting citizens; which attests to the fact that
perhaps we are ready for change. Another factor-
the unicameral idea has not been pushed in most
other states and yet, today, we all have copies of
the North Dakota Constitutional Proposal, and
you’ll notice that their first alternative on their
ballot is the bicameral-unicameral issue. However,
in many other recent constitutional conventions,
this was not considered because legislators served
as delegates. And I feel that if legislators had been
allowed to serve in this body, we would not now be
discussing unicameralism as a serious issue. The
most--now-I feel that since the historic one man,
one vote decision in 1964, which ordered both
houses of state legislatures to be based on popula-
tion, the rationale for maintaining two houses no
longer exists. However, as I said before, we can’t
expect the legislators themselves to eliminate one
of their houses and at least 50 of their seats. If-
now, when Nebraska obtained unicameral in 1934,
it was the result of a constitutional amendment.
The depression and economic factors in that state
influenced the voters to listen to Senator Norris,
who barnstormed the state for unicameralism. I
understand 400 of the state’s papers at that time
were against the issue, and yet the people voted it
in. When they tried to change it, the people have
voted to retain it. I don’t feel, though, that
Nebraska’s unicameral system is perfect-far
from it; I feel we could improve it greatly. For one
thing, with our strong two party system in
Montana, we must have a partisan Legislature.
This Constitutional Convention should give the
voters of Montana a choice. It’s time that we
stopped partitioning our legislative needs between
two houses as a device for advocating our
responsibihty.  We, the entire Legislative Commit-
tee, believe it is our obligation, our responsibility,
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and our duty at this Convention to allow every
citizen of Montana the choice of a unicameral or a
bicameral Legislature. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well. Sec-
tion I of the unicameral proposal of Article V is
hefore you.

Mr. Kelleher.

DELEGATE KELLEHER: Mr. Chair-
man. I moved to substitute for Section 1, just given
by Mrs. Reichert, Sections 1, 2, 3, 4 and 5 of the
proposal that I distributed last week, and I believe
the clerk has a copy. I wonder if the clerk would be
so kind as to read those five sections.

CHAIRMAN GRAYBILL: Yes, the clerk
will read this and this is Mr. Kelleher’s parlia-
mentary system, if you can find it on your desks so
you can follow. The clerk will read Sections 1
through 5 of the substitute motion.

CLERK SMITH: Section l-

CHAIRMAN GRAYBILL: Just the itali-
cized part, Mr. Clerk.

CLERK SMITH: “The legislative power of
the state is vested in the assembly, consisting of
one chamber whose members are designated
senators. The people reserve to themselves the
power of initiative and referendum. Section 1.
Section 2: Executive. The leader of the party which
has the greatest number of seats in the assembly
shall be declared governor. The assistant leader of
that party shall be declared lieutenant governor.
Section 2. Section 3: Selection of Leaders. The
leaders and assistant leader of any political.party
shall be chosen by a direct primary election or by
convention or as otherwise provided by law.
Section 3. Section 4: Cabinet. The Governor shall
assume the executive authority and shall provide
for the proper administration of the laws of the
state. He shall appoint a cabinet who shall assist
him. Section 4. Section 5: Dissolution. Subsection
A: At any time during an assembly session, the
governor may call for the dissolution of the
assembly. Upon a majority vote pursuant to this
call, the legislature shall be dissolved and new
elections shall he held according to the law.
Subsection B: At any time during an assembly
session, a majority of the members of the
assembly may call for his dissolution. Upon a two-
thirds vote pursuant to this call, the assembly

shall be dissolved and new elections shall he held
according to law.”

CHAIRMAN GRAYBILL: Mr. Kelleher.

DELEGATE KELLEHER: Mr. Chair-
man, I move that when this committee does arise
and report after having had under consideration
the sections just read by the clerk, that they
recommend the same do pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Kelleher.

DELEGATE KELLEHER: On the first.
section, my fellow delegates, you will note in the
first minority report that I used the word
“parliament”. I’ve now substituted the word,
“assembly”. One of the principal reasons for that
was that I had made so many changes in the
original parliamentary system to wit, very fre-
quent elections. Under the British and Canadian
system, they originally had elections every 7 years;
now they have them every 5 years. Under my pro-
posal, we would have elections every 2 years. This
is nothing novel with me. It was-you’ll note
that on page 14 of the majority report, I merely
absorbed their Section 3. Senators shall he elected
for a term of 4 years. One-half of the senators shall
be elected every 2 years. In this way, every 2ycars,
if half of the assembly would be up for reelection,
and if the people of the state did not like the way
the direction of ship of state was moving, they
could change it. The checks and balances, those
hell words from our friend Mr. Montesquieu,  in his
spirit of the laws in 1748, are now., instead of being
between the Governor and the Legislature, they’re
between the Legislature and the people. Every 2
years, by voting, the people could change their
government. If the people like the way the ship of
state is moving, all they do is reelect the encumbent
senators that are up for reelection every 2 years. If
they don’t like the way the ship of state is moving,
they defeat them and put the opposition party into
office. At that time, the opposition party would
assume the position ofthe chief executive and they
would-by the people by their action would
change the chief executive. This is highly demo-
cratic, very responsive democracy. For instance,
we recently have seen here in the Capitol, dis-
pute between the State Board of Health and the
Governor on matter of pollution controls. The
State Board of Health enacted pollution controls
which were much higher, as you know, than those
enacted by the federal government. The Governor
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disagreed with the State Board of Health. Now, as
a delegate, I’m not going to take an official posi-
tion on this dispute. All I’m concerned about is the
machinery of’ government, which is what xw’re
concern<ad abllut,  of course, in writing this
Constitution. Ii’ this had been a parliamentary
body or a body as I proposed where the executive is
l,he leader 01’  the majority in this chambw,  the
Governor could be called into this chamber during
a question-and-answer period. He’d have 2 or 3
days’ notice in writing of the questions that would
be put to him; together with his ministers or cabi-
net heads or department heads, whatever you wish
to call them, that were in anywise connected with
the matter of pollution controls. And every mem-
ber of this chamber-we are now, if you will, imag-
ine yourself as members of the Legislature rather
than of the Con Con. Every memberin  this cham-
ber could ask each one of those ministers or depart-
ment heads and the Governor, any questions that
they wished. Now, if the Governor satisfied all of
y<,ur questions anti  objections, then you would just
lc,t  tlw matter stand as it was. If, however. il
minister or the Governor did not come up with the
right ;rnswrrs-let’s take  the case of the minister
of thtl department hrnd: the minister is the depart-
ment bead,  you know-ii’ you did not like the
answws  of the department hex-a  majority of
you-you ~oultl  vote to CCYISUIY?  him. And down he
\vould corn<‘, and he would  COIIIE  back into this
chamb<~r  whrnw  h e  came  t o  h~~ad  a j o b  as  a
tlrpwlmcnt  hrwd,  ;intl you would  put him back in
his seat and then the Governor would have to get
himself a new department head. And then, you
would go on to the Governor, and if the Governor
did not (‘ome  up with Lhc  right answers. ladies rind
g:c~l,tlrmc~!l. you (.Ollld as k for a vote ot’wnt’itlencr~.
And if you wanted to bring him down, you could
get yourself a new Governor. Now, I submit that
this is real democracy. This is very responsive
democracy. This is, if you will, instant democ-
racy. Now, let’s go one step further. Before you
bring the Governor down, you realize, of course,
that he is the head of your party, and you realize
that when you go back to the elections-to the
people, that the Governor does not go alone.
That’s the name of this little game; you go back
with him. So, it better be something that’s very,
very serious, something of the utmost impor-
tance, before you would go that far. I merely give
this as an example to let you know the power that
would be in this body; and that is all we are talk-
ing about at this Convention is the power of the
people. You’ll remember when Larry Margolis  was
here, the executive secretary of the Citizens’

Conf’erence  on State Legislatures-he said that
this body is not representative of the people, but
that this body is the people. Now, think about that
for a moment. If you accede to that thesis that this
body is the people of Montana, then  I submit that
before you put any control on this body, that you
bcttcr  have a pretty good reason for doing so.
When Ramsey McDonald took off’& in 1%X1,  he
was defining the program of his new ministry, of
his new government, and he discussed this matter
of how-on what type of a matter you would vote
on a vote of no confidence. I have  a lively recol-
lection of all sorts of ingenuities practiced by
oppositions in order to bring a snap division upon
the government so that it might be turned out on a
defeat. I have known bathrooms downstairs uti-
lized not for legitimate purposes, whatever those
are, but for the illegitimate purpose of packing as
many members surreptitiously inside their doors
as their physical limitations would allow. I have
known an adjourning [adjoining] building where
there happens to be a convenient division bell
used for similar purposes. I have seen this house
practically empty when the bells began to ring,
and then turned into a riotous sort of market-
place by the inrush of members for the purpose of
finding the government napping and turning it
out upon a stupid issue. I am not going out upon
any such issue, so have  no fear that we’re going to
be having elections every 2 years. A person who’s
a member of this Legislature under my proposal,
would not be in any particular hurry unless it was
R matter  of great import to himself return to the
voters. He said later, “Nowadays, a memberofthe
majority party in the house will hesitate long
before voting against his party lcadcrs.  He has no
desire to turn out his own party and so bring in the
opposition, perhaps thereby losing his seat and
the salary attaching thereto. Nor does he wish to
incur the expense and undergo the labor of an
election. Also at stake are the interests of the 22
members  of the cabinet, with 30  or more other
party officials dependent for status and salary on
the continued existence of the cabinet. They have
strong motive to exert all the influence they can to
stave off dissolution.” I quote those sentences only
to show you that dissolution is not something that
comes on very suddenly. And lest anybody fear
that we  would be changing governments rather
rapidly, I ask you to look to our Canadian cousins
to the north in Alberta; I just found out last week
that one of the reasons why the labor party-1
mean  the conservative party-which just won the
elections last fall  was so apprehensive about
taking over power was that this is the first time in
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:Xi years that they’vr  bwn  in power in Alberta.
Apparently. the party that was in powrr was
doing a satisfactory job  for some Xi years. So. the
f’act,  that you do havtl A very responsive type of
govwnmcnt,  rrsponsiw  to the wishes and drsirrs
ofthe pcoplr,  dws  not mex that you’re going to he
changing your govwnmcnt  every other  day. If you
were Governor, which would you rather have? A
guaranteed working majority, or the veto power?
Think about that. You’ve got to make some deci-
sions during this week and next about the power of
the Governor. The veto power is like a string that
you can pull at but you cannot push. Mrs. Reich&
pointed out that in the last-what was it-last
seven sessions, there’s been a disparity between
the House and the Senate as to political affiliation.
I believe-it’s my personal opinion that very likely
our state is going to become unicameral, at least
from what I hear in my own county of Yellowstone.
What if the new, very powerful Legislature-I
want it to have the utmost power because it is the
people-is unicameral and it is of a party opposite
the Governor’s party? Since we came into the
Union, 71 percent of the time the Governor of this
state has been of a party other than at least one
member of the Legislature. Looking at it from the
Governor’s standpoint, to take an instant-a cur-
rent example, let’s go to Washington for a
moment. There are at least a half-dozen United
States senators, all of my party and all great
and honorable men, who are seeking the office
of the presidency of the United States. During
this, an election year, what are the possibili-
ties, or at least, what are the pressures upon
these men to give President Nixon a program
that will be of benefit to the people? These great
scnatllrs,  first of all you must remember arc’
partisan polit icians and their  job  as partisan
politicians. when the occupant at 16(X1  Pennsyl-
vania Avenue  is of the opposite political party. is
to f i r s t  bring him d o w n  a n d  t h e n  we’ll  s t a r t
worrying about the people’s business. 1 think it is
time  that we Americans stop playing this childish
game  of who is the leader  and begin to take care of
the p~q~te~s business. And the best way to do that
is by guaranteeing that the chief~xrcutivr  of the
State of Montana will always have a working ma-
jority in this body-in this hall.  David Patrick
Moynihan, former assistant to President Nixon,
said that “The federal government is very expert
at collecting revenues and very poor at dispersing
services.” Charles Schultze  was director of the
Bureau of the Budget under President Johnson
said that “Only the federal government can take
care of national defense and put a man on the
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that “lobbyists and incumbent senators favored a
present bicameral or two house legislature.”
Elimination of one house will reduce the effective-
ness of lobbyists, who would only have two
chances to kill a bill rather than one. However, my
proposal would do away-mind you--would do
away with the greatest weapon ofthelobbyist, the
gubernatorial veto. We have elected ourownPresi-
dent and our own leadership, and our President
cannot hide out in a Governor’s palace. He is
responsive to us; he is part of us. Imagine for a
moment, if after we finished our document, that
we would take it over to that other chamber, across
the hall, and they would tear it apart with scissors
and pastepot, hold hearings and rewrite the whole
thing. That is abhorrent to us, but imagine further
with me if you will, that not only after we wrote it,
that our President could veto it and we had to pass
every provision with two-thirds majority; the way
we’ve been voting, we’d be here for a long time-
try to get those two-thirds majority. The eyes of
our state are on you now and you are governing
yourselves with the best possible form of
government. You are rightfully proud of the job
you are doing. Our Con Con system is the best
form of government. I urge you not to be selfish;
share our system with the people of Montana. To
the yeah-buts, those who agree with me but say,
“Yes, it’s a good system Kelleher but...,” to the
yeah-buts, I can only say, “Have confidence in the
people of Montana.” Our people come from the
best school system in the United States. Our
children are so bright that in national tests, our
scores go off the top of the charts. Ourpeoplewant
a change. In 1968, by a vote of over 40,000, they
said they did not like the present system; they
refused to give the present bicameral chambers an
extension from 60 days to 80 days. When the
Legislature went back to the people and said, “All
right people, do you want to rewrite the whole
business and start a whole new ball game?” the
people of this state by a two-to-one majority said,
“Yes, we want a whole new ball game.” A one
house Legislature is a baby’s step in the right
direction and I support it. It will save money; it
will give better representation to rural areas; it
will reduce the influence of lobbyists; it will be
more accountable and more representative of the
will of the people. However, it will not stop the
feuding and the buck-passing between the Legis-
lature and the Governor. And 1 year, Mr. Babcock,
you will recall, vetoed 20 bills. I’m not going into
the merits of whether he was right or wrong; and
that’s none [of]  my business as a delegate, but
could you imagine the inumerable hours of time in

committee, of research, of government heads of
the State of Montana that came over here to
testify, and all of that time was wasted. Finally, if
you give the Governor a majority, you will have
taken a giant step: and I ask you to take that giant
step. And, in conclusion, I say that our Legislature
would  be SO powerful that we’ll be able to annex
the State of North Dakota. Thank you, Mr.
Chairman. (Laughter and Applause)

CHAIRMAN GRAYBILL: Discussion is
on Mr. Kelleher’s substitute amendment.

Mr. Johnson.

DELEGATE JOHNSON: Mr. Chairman.
I rise in support of my friend, Mr. Kelleher. I think
he gave a marvelous presentation of the parlia-
ment. I am very much in favorofthe part where he
said we could be governed by Tory&n.  (Laughter)

CHAIRMAN GRAYBILL: Mr. Davis

DELEGATE DAVIS: Mr. President. I
make a motion to a substitute motion to delete
Sections 1, 2, 3, 4 and 5 of the parliamentary
proposal that is now before you.

CHAIRMAN GRAYBILL: Do I under-
stand you want to make such a substitutemotion?

DELEGATE DAVIS: I want to move to
delete it.

CHAIRMAN GRAYBILL: You want to
move to delete it. It would seem to me that it would
be useless to make a motion to delete it. You’d just
have to just reverse the vote. Is there a reason you
want to do that? In other words, we have before us
Mr. Kelleher’s proposal and if you don’t like it,
vote against it; and if you do, vote for it.

Mr. Loendorf.

DELEGATE LOENDORF: A point of
order, Mr. Chairman. I’m confused. Mr. Kelleher’s
proposed amendment is not part ofthereport  and I
wonder what we’d be deleting it from.

CHAIRMAN GRAYBILL: Oh, let’s re-
view the situation, Mr. Loendorf. Mrs. Reich&
moved Section 1 of the unicameral majority
report; Mr. Aasheim made a substitute motion
that in place of Section 1, you place his Sections 1,
2,3,4  and 5. Mr. Davis proposed deleting Section 1,
2,3,4  and 5. My point was, that there’s no point in
making a motion to delete everything. You might
just as well vote against it. It’s a useless extra
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motion. Do you understand me, Mr. Loendorf?  Are
you with me?

DELEGATE LOENDORF: I believe so. I

think I agree with you.

CHAIRMAN GRAYBILL: Okay, thank
you. So, we’re ready to continue debate. Mr.
Romney would like to debate.

DELEGATE ROMNEY: Mr. Chairman. I
first want to say that I congratulate Delegate
Kelleher upon his moving statement concerning
the parliamentary venture. I don’t know but what
the majority of the people in this body probably
agree in their hearts with him. They’re like the
exponents of a recent candidate for the presidency
of the United States-and I don’t mean MC-
Closky-in their-in your hearts, you know he’s
right. However, there-he has presented a choice
to the people of Montana and I think that that
is why we’re seated here in this Convention.
When we were elected to these-our seats in
this Convention, we were elected to do the best
that we could to present a parliamentary, a
bicameral, or a unicameral, or such other type of
government as would best serve the interest and
uses of the people of Montana. For a number of
days now, we have been discussing the uni-
cameral and the bicameral systems. Delegate
Kelleher has provided an excellent exposition of
the reasons why we should now have a parliamen-
tary system. I know that there are squawkers who
will reject this philosophy but those squawkers
fail to recognize that most of the nations of the
world do use this type of government-of the
provinces of Canada to the north, all excepting
Quebec, use this system. The Dominion uses it,
Great Britain uses it, New Zealand uses it, the
Australian provinces use it and most of the
nations on the continent in Europe use it. The fact
that other nations use it is no more prime reason
why we should accept it than the fact that
Nebraska has a unicameral and no other state in
the union has a unicameral system. Those sort of
things do not provide answers. But as Delegate
Kelleher has said, it provides-the parliamentary
system will provide a system whereby many
advantages not now available to the people of
Montana, could be garnered. For example, if we
had the parliamentary system, we would not have
this Constitutional Convention. We would not
now be engaged in this debate about whether we
should have a bicameral or a unicameral system
in Montana. We would not now be turning to
anything that we ran up against that seemed diffi-

cult of obtaining an answer to. We would not be
handing it over as to be handled by a commission
or a committee, or being turned over as provided
by law to the next session oftheLegislature.  Ifyau
had a parliamentary system, you’d have to
grapple with the situation that faced you, and
you’d have to decide it. We would not be deciding
about all of these things that are now facing this
group, and which we must somehow or other
determine. It would be determined on the floor of
your House of Parliament, which would probably
be right here. For example, there would be no Con-
stitution; it would be an unwritten Constitution
which is part of the laws of the State of Montana
just as the Constitution of the United Kingdom is
a group of unwritten laws-of written laws of the
United Kingdom. So, there are many things to
consider here and I know that you will all weigh
your votes carefully before you cast them on this.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman. In
looking at these two proposals, there is a great
deal of merit in Mr. Kelleher’s proposal. I prefer H
two-body system, however, but 1 can see the parlin-
mentary  procedure proposal as being morerespon-
sive to the people, because I think it could control
the king-makers of H one-body. We here are in a
one-body system. I feel we would’ve come out with
a better Constitution had we had a two-body
system. This morning I called the Secretary of
State in the State of Nebraska. I got quite a lot of
material. Their system, as far as the unicameral
is, is far from perfect. They will have 16 constitu-
tional amendments on their ballot at the primary
election. They will have 10 or 12 in the general
election this fall. They met for 165 days in the 1969
session at a cost of $614,289.00.  In 1969, they had
1440 bills submitted. Of these, 858 were passed.
This is one of the reasons I have heard for a
unicameral system; we wouldn’t have as many
bills. They also have the referendum and theinitia-
tive. They have 49 legislators which they call sen-
ators. Two will not be running again; therefore,
they are reapportioning  according-their entire
state--because these two will not be running
again. So, there is much gerrymandering going
there too. They met in 1941 for 99 days. Each year,
they’ve extended until they were running 165 days.
This year-or last year, for the first time-it was in
1968 that they had a constitutional amendment for
annual sessions. They will meet 90 legislative
days in the odd year and now they are meeting 60
days. They receive a salary of $4,800 annually. I
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really don’t believe  this is the type ofsystem, but I
would prefer the parliamentary system because  I
think it’s more responsive than a unicameral
hotly.

CHAIRMAN GRAYBILL: Mr. Kelleher.

DELEGATE KELLEHER: (Inaudible)...
like-1 would just like to say, Mr. Chairman, that
several countries in Europe have a parliamentary
system and they do have written Constitutions.
We could have a written Constitution. It’s not a
condicio sine qua nomen.  You could have a written
Constitution with our parliamentary system. I
wonder whether Delegate Felt would yield to a
question.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: I yield.

DELEGATE KELLEHER: Mr. Felt ,  I
understand you’ve been in England. I wonder if
you could tell us a few words how the question-
and-answer  period works in parliament over
there.

DELEGATE FELT: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: Delegate Kelleher
and other delegates. It did occur in 1959 through
the American Embassy. I was able to get tickets to
attend on this-what they call their question-and-
answer day. It’s rather difficult to get in there be-
cause it’s a very popular day. Somehow they be-
came confused and thought that Representative
Felt was a Congressman of the United States so he
ended up with a ticket. And these are samples of
the questions. I thought they might be of interest
and I dug them out of my old records. There were
60 questions in all prepared in writing. They’re
screened by a government agency so that they
can’t deal with something that might endanger
the national security. But they lead oti  then to
impromptu questions. All parliamentary pro-
cedure as we know it and as they know it, is
thrown out the window on that day. You know
how the thing is shaped with the two sides facing
each other in the well, a narrow table with the
leaders sitting oppositeeach other. And when they
become aroused, I’ll guarantee you, their noses
come right together across that table. But, here are
some samples. There was a question by Sir Robert
Camel to ask the Secretary of State for the home
department if, in order to avoid undesirable

exhibitionism and demonstration by a minority of
the public on the occasion of the hanging of a
murderer, he will insure that in future all hanging
shall be done in secret and if he will make a
statement. And a Mr. Dennis Healy  to ask the
Prime Minister if he will propose a meeting with
the heads of the government of the United States
of America and the Union of Soviet Socialist
Republics to discuss the conclusion of a treaty
banning nuclear test explosions. Mr. Arthur
Lewis to ask the Prime Minister why he will not
appoint an independent committee to investigate
and report on all matters leading up to the cause of
and matters connected with the reasons for Great
Britain’s sudden withdrawal from the Suez
campaign. Perhaps the question that aroused the
most interest and the reason why a lot of the
people were there, was one asked by a Mr. Hector
Hughes to ask the Prime Minister if he is yetin  the
position to announce the result of his considera-
tion of the bequest of the late Sir Hugh Lane of
pictures now housed in London galleries, and to
make a statement of the government’s present
policy with regard to their destination. Some
American millionaires were trying to buy the
paintings and there was moreinterest in that than
there was in the nuclear tests or anything else.
(Laughter) The fact that the leaders ofgovernment
must appear in this manner, I’m sure, has a
bearing upon who will be candidates of their re-
spective parties or groups for the positions ofhead
of state; and it has intrigued me at times to
consider what would happen in Montana or in our
national Congress, if a similar procedure was
developed and used, regardless of how we selected
the head of our state or national government. And
I would like to say that I would like to join in the
sentiments expressed by Delegate Romney  that
it’s a very commendable thing that this subject
has been brought up before us, and that it has been
handled in a very proper manner, and that it does
merit the consideration of this body and of the
people of Montana.

CHAIRMAN GRAYBILL: Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man I have a little good news and I have a little
bad news. The good news is t,hnt we’re about to
recess until 3:15  p.m.  The bad news is that if we
don’t finish today, we’re going to be here tonight.
I move we recee.s  until 3:15  pm.

CHAIRMAN GRAYBILL: Motion is to
recess until 3:15  p.m. All in favor say Aye.
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DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed‘?
(No rc!sponse)

(Convention recessed at 3:00 p.m.-recon-
vened  at 3:20  p.m.)

CHAIRMAN GRAYBILL: The commit-
tee will be in session. Please take your seats. The
issue is on Mr. Kelleher’s substitute motion to
substitute Sections 1, 2, 3, 4 and 5 of his
parliamentary proposal for  Section 1 of the
unicameral proposal. Is there further discussion?
Mr. Kelleher do you want to close’?

Mr. Rygg.

DELEGATE RYGG: I f ind myself in some
kind of an odd situation. 1 thought Kelleher’s
proposal was just a lot of nonsense hut after he’s
spoken so  eloquently about it, I think I would
prefer the parliamentary system to the uni-
cameral, and I think I’m going to vote for it.

CHAIRMAN GRAYBILL:  Mr .  Vermil-
l ion.

DELEGATE VERMILLION: Mr. Chair-
man, I think we “we Mr. Kelleher a vote of thanks
for bringing this topic to this Convention’s
attention because, of course, we are given the
responsibility to consider the possibility of a
different form of government of some kind for the
State of Montana, certainly to review all the pos-
sibilities. And I think one of the things about Mr.
Kelleher’s proposal that has not been emphasized,
I think, enough, but one that we should direct our
attention to, is the business of the selection of
leaders. Now of course, under our  present system
in this state and in the nation, the selection of
leaders is on a once-every-l-year basis and “rice  a
man has been defeated, he more or  less sits on the
sidelines and his ability to contribute is somewhat
lessened. And I think “ver the period of history,
there may have been occasions when we have  lost
s”me  very ahle men who might have been ahle to
contribute again. And I think of names. Perhaps
you’ve seen the little badge I’ve been wearing the
last couple of weeks. It might have been under a
form of government which Mr. Kelleher proposes,
that William Jennings Bryan might have had ati
opportunity to lead our  government at some time
or  another, not merely following the loss of an
election. Mayhe  a man like Wade1  Wilkie might
have had another opportunity, or  somebody like
Adlai Stevenson. Maybe you have somebody in

mind who you were wry  much in favor of at one
time and who you may feel the electorate was
mistaken in defeating at the polls, either in the
state or  national scene. And I think under Mr.
Kelleher’s proposal, s”me  of these very able people
who were not given the opportunity to serve their
country or  their state, might have had another
opportunity, and I think we should consider very
carefully this proposal. It might give an opportun-
ity for s”me  very able people to further serve  their
state and their country.

CHAIRMAN GRAYBILL: Mr. Studer.

DELEGATE STUDER: Mr. Chairman or
Mr. President. I wish to speak for a minute on the
parliamentary type of g”vernment as proposed hy
Kelluher.  It’s possibly the most economical and
efficient. It’s really the most responsive to the
people.  My next oldest brother  was a member of
the Parliament in Canada for 8 years at Ottawa as
a member from Saskatchewan. And I had
occasion to discuss his being a  member up there
for years, and we were comparing the type of
government they had as compared to ours.  His
only comment was that they certainly liked their
form of government. He couldn’t see how he could
improve on it and he didn’t know very much about
ours.  But, I’m very much impressed with Kelle-
her’s talk to us this morning, and I ’m for his type
of government.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman.
Since nobody has arisen to raise any objections to
the parliamentary type of government, I would
like to suggest one or  two that occurs to me. For
one thing, I do not think we ought to equate
parliament with unicameral--or one-house
Legislature under our  system-because it em-
braces a complete change in regard to the matter
of checks and balances between three branches as
we now have it. Really amalgamating the
executive and the legislative into one, setting the
judiciary off on the side of being an agency that
functions only in terms of court cases  that clearly
do not involve any political ramifications. Let’s
take another look at it, just as a matter of
argument since we insist on debating this. In our
Legislature, we do have one majority party at
present and one minority party, hut there are
many instances where they work together. A legis-
lator can come here from either party and still
consider himself to be a legislator for the State of
Montana and a functioning part ofit. J&s  put the
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case-51 percent Republicans and 49 percent
Democrats. The parliamentary procedure or the
parliamentary type government automatically
disenfranchises the 49 percent of the elected
representatives of the people. Their only business
here in this house, as has been stated, is to find
ways to bring the other 51 percent down. They
cannot cross over the line to vote with the majority
without strengthening the hand of the majority
that they’re dedicated to oppose, nor can the
majority ever cross over to join with minority in a
vote against their leader without the possibility of
bringing their whole house of cards down upon
themselves. In a very real sense, the minority for
the period of time until a new election-in a sense,
they’re not really effective legislators at all. A
second point that maybe we ought to consider. A
man might be elected from his single-member
district as a legislator and he may be a good one.
He may be the leader of his party, in a sense,  when
they get into the legislative hall. He may not
necessarily be a good Governor. We have an oppor-
tunity, under our system, to vote for a man to be
Governor, and we vote for him particularly for
that job. We do not leave it to chance that the
majority group, the 51 percent, choose one of
their members who then becomes what they hope
to be an effective Governor. Furthermore, the
ministers under this system come from the house.
They are members of the house. They have been
elected as legislators. Now they end up being
Secretary of Agriculture, Secretary of Labor,
ministers for various functional departments of
the bureaucracy of the state, and they may not
necessarily be the best persons. All of these
people having to stand together sounds as if it
makes one responsible unit; that’s true. But in
a good many places, you do not come up with an
efficient-type government, nor even a responsible
one. In some cases, you either stand for a period of
years with delicately balanced party positions,
that is in terms of numbers of voters in each party,
and a rather unstable situation. Or, as happened
in Alberta, go into an entrenched position with
one party who stay for so long that it’s almost
impossible, and takes an almost traumatic
experience for a province or a state to get them out.
There is something to be said for the checks and
balances set up by the framers of our original
Constitution in the United States. There were
some reasons for setting up our kind of govern-
ment, and since  we are giving this other a full
airing, I think possibly a word ought to be said for
the kind of system that we have. Now as a
supporter of the original motion which happens to

he on unicameral, I would support it also in terms
of bicameral, but particularly unicameral now. We
get some of this responsiveness without having to
take all the rest of what I think of as not too
desirable elements of this parliamentary pro-
cedure along with it.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. Chairman.
I listened with a great deal of awe at the speech
made by the distinguished delegate from Billings.
He made a splendid talk, but I just wonder how
many of us would be here today if we’d have gone
out, outside the distinguished gentleman from Bil-
lings, and campaigned that we were going to
throw out our entire type of government in this
Constitutional Convention. I just wonder how
many would’ve been here today.

CHAIRMAN GRAYBILL: Very well. The
issue-

Mr. Nutting.

DELEGATE NUTTING: ( I n a u d i b l e ) .  I
have just one comment to make. Montana has a
very strong two party system, and our system
naturally operates under the very close vote, a
very close margin between the two parties. Now,
past history has demonstrated that a split
between the two houses and the Governor is very
common. Now, there’s no reason to expect that
this won’t continue in the future. Now, consider if
you will, that under a unicameral system that does
not have a two-thirds majority in the single house,
there is really no place to negotiate. They cannot
override; neither can they negotiate unless they
allow the Governor into their negotiations at all
times. This is not too different from the situation
as it was in 1965, when as has been stated, 21 bills
were vetoed. There was no place for negotiation.
That’s also the same situation in our national
Congress now. I believe that definitely the
Parliament does have an advantage in this
situation where you have the Governor and the
body of the same political party, over the
unicameral where you do not have anyplace to
negotiate differences with a difference in situa-
tions.

CHAIRMAN GRAYBILL: Mr. Martin.

DELEGATE MARTIN: Mr. President. I
think we’re all proud of Kelleher but if I may para-
phrase, “We did not come to bury Kelleher, only to
bury his proposal with vocal tributes.” (Laughter)
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CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Kelleher’s proposal that we substi-
tute his Section 1, 2,3,  4 and 5 for Section 1 of the
proposal. Mr. Kelleher, do you really feel you need
to close?

DELEGATE KELLEHER: Mr. Chair-
man, just a few items, if I may. I know we want to
get on, but it might pass, Leo, you never know.
(Laughter) If you give me a little more time, I
have-we’ll get the votes. Seriously, could I com-
ment on what Delegate Harper has raised?

CHAIRMAN GRAYBILL: You may close,
Mr. Kelleher.

DELEGATE KELLEHER: That’s what I
was going to do. Thank you, Mr. Chairman.
(Laughter) First of all, because the nominee does
not run for Governor, you kimw in advance who the
Governor is going to be; you know in advance who
the Lieutenant Governor is going to be because
they’re all picked the way the Legislature wants to,
either by primary or by convention or a mixture.
That’s in the provision here; there’s no problem.
The people know in advance. The thing is instead
of voting for a fellow because he has blue eyes or
he’s a good speaker or, say, because she’s a beauti-
ful lady, they vote for the platform, for a certain
tax, against a certain tax, for new roads or to re-
pairing the old roads. Now, regarding the matter of
checks and balances, I’ve spoken here about that
before. Checks and balances came to us from
Alexander Hamilton and John Adams, mostly
Adams, and God, I’d like to bury him. And he got
them from Montesquieu in 1748. Now, Mon-
tesquieu said there were three forms of govern-
ment: the despotic form of government, the repub-
lican form of government and a monarchial  form
of government. Now, which form of government
did Montesquieu like and prefer? We all know that
he preferred the monarchy and we all know what
the Baron De Montesquieu said about a republic,
which is the kind of government we got here. He
said “It’s a body without a head”, because
Montesquieu didn’t feel that common men-and
that’s what I submit that we are, is common men-
that we were incapable of governing ourselves.
That’s where checks and balances came from and
division of powers. And under my proposal, the
checks and balances are with the people. How
democratic can you get. Now, this veto power that
we have; where did it come from? It came from a
guy named Elbridge Gerry. Did you every hear of
“gerrymandering”? He’s the guy that gave
gerrymandering its name. He was at the Conven-

tion in 1787; he later became Governor of theState
of Massachusetts-the Commonwealth of Mass-
achusetts. In 1806, March 18th or something, is
where we get the word “gerrymandering”, afterhe
signed the bill regarding the way the general
court-that’s the general assembly in Massachu-
setts-was set up. And you know how many votes
he carried it by in the federal convention? Four to
three, out of thirteen. Four to three that the Presi-
dent should have a veto power. Now, as far as all
the opposition not having any say-so, those ofyou
who were legislators in this chamber there’s some
14 or so-you know what it was like when you were
the opposition. It’s no different in the parliamen-
tary form. You probably have more say-so because
you don’t need to worry about a veto. Mr. Heath
just lost 15 votes on a recent vote, I believe, on the
EEC. His majority was down to 308 to 301. Well,
he’s getting kind of close but that just proves that
the opposition can have something to say. They
have a lot more to say in a parliamentary form of
government than they do here with the Governor.
The king is elected for 4 years and you can’t get
him out except by impeachment. Ministers, we
know in advance who the ministers are-who’s go-
ing to be Superintendent of Public Instruction,
who’s going to be Attorney General. Mr. Chair-
man, I want to thank you and all my fellow dele-
gates for your patience. In conclusion, the people
who sent you here, sent us here to write the best
possible document. The people trusted you. June
6th, I ask you to trust the people. We have bright
people; we have an intelligent people; we have
instant means of communication and you don’t
need to be a PhD in political science to understand
this system. All it says is that the Governor has
to be of the same political party as the majority
party. And our people will buy it; just give them
the chance. Thank you.

CHAIRMAN GRAYBILL: We’ll have a
recorded roll call vote on this issue. All those in
favor of Mr. Kelleher’s parliamentary system,
please vote Aye. All opposed, please vote No. Have
all the delegates voted? Does any delegate wish to
change his vote? Does any delegate wish to
change his vote? Please record the vote.

Aasheim Nay
Anderson, J. Nay
Anderson, 0.. Nay
Arbanas _.  _.  Nay
A m e s s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Aronow  _.  _.  _.  _.  Nay
Artz Nay
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Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B a t e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
B e r g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B owman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbec . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux ............................ Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ci-ass . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
D r u m . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
l3skildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt....................................Ay e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh...........................Absen  t
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
H ?llpX. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nag
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
H e l i k e r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Holland................................Ay e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
J o y c e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Kellcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel............................. N a y
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Rebal................................. N a y
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins.................................Ay e
Komney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . Nay

CHAIRMAN GRAYBILL: Mrs. Warden?

DELEGATE WARDEN: (Inaudible)...no.

CHAIRMAN GRAYBILL: You want to
vote No?

DELEGATE WARDEN: Please.

CHAIRMAN GRAYBILL: Is Mrs. War-
den recorded as No?

CLERK SMITH: Yes.

CHAIRMAN GRAYBILL: You’re record-
ed as No, Mrs. Warden. Would the clerk please
announce the vote?
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CLERK SMITH: Mr. President, 19 voting
Aye,  74 voting No.

CHAIRMAN GRAYBILL: 1 9  h a v i n g
voted Aye, 74 having voted No, the parliamentary
system is defeated. Now, the Chair has been
requested to explain where we are before we
proceed. If you’ll alllisten carefully, I think we can
get this straight. The first day we debated Legis-
lative, we voted to put a dual proposal to the Style
and Drafting Committee who will consider it, and
perhaps will recommend a ballot form. Therefore,
it behooves us to have the best unicameral and the
best bicameral system possible. Therefore, we set
aside Sections 1, 2 and 3 to debate at the end and
we are now on Section 1 of the unicameral and the
point is, we should all choose the best unicameral
system we can and the best bicameral. Therefore,
we will consider Sections 1, 2 and 3 of the
unicameral. We will then consider Sections 1, 2
and 3 of the bicameral and we will send them all to
Style and Drafting. Since we voted to send thisas
a dual proposal to the Style and Drafting
Committee, the Chair will not entertain motions to
delete either the unicameral or the bicameral
system. So, if you have amendments, they will
have to be-the Chair will rule them out of order
unless they are simply changes, and if you try to
eliminate one of the systems, then you’re going to
be ruled out of order. Now, we’re on Mrs. Reich&s
motion that we adopt Section 1 of the unicameral.

Mr. Aasheim.

DELEGATE AASHEIM: Mr. President
and members of the assembly. I know we are short
of time but the bicameral people have not had their
day in court and since we had such an excellent
presentation by Mrs. Reich& on the unicameral,
I’m not going to oppose her suggestions. I just
want to present some friendly reasons...(In-
audible).

CHAIRMAN GRAYBILL: Mr. Aasheim,
the Chair is going to rule that when we get to
Bicameral Proposal Number 1, you may present
the reasons for the bicameral proposal. I don’t
think they should be presented now. We’re
debating whether or not Section 1 is a proper
unicameral proposal. As soon as we’ve finish 1,2
and 3, we’ll go to bicameral 1, 2 and 3 and I’ll ask
you, or whomever you designate, to give all the
reasons for the bicameral. Is that clear?

DELEGATE AASHEIM: Well I will ac-
cede to your request, Mr. President, but I was

going to challenge some of the statements she
made. But, since you request it, I will accede.

CHAIRMAN GRAYBILL: You certainly
are free to challenge her statements and make any
statement in favor of the bicameral system you
want to at the time we discuss the bicameral
articles. We’re now discussing the unicameral
articles. Is there any further discussion on Section
1:’

Mrs. Erdmann.

DELEGATE ERDMANN: Mr. Chairman,
would Mrs. Reich& yield to a question?

CHAIRMAN GRAYBILL: Mrs. Reich&?

DELEGATE REICHERT: I shall.

DELEGATE ERDMANN: My only reser-
vation about the unicameral system has not really
been explained to me. Is there any safeguard that
would prevent hasty, ill-conceived legislation
from being rushed through under the unicameral
system?

DELEGATE REICHERT: Thank you for
that question, Mrs. Erdmann. I’ll try to take as
little time as possible. A bill is run through much
the same process that we now use in our house the
first time. After a s-day  period, the bill is then run
through the same process again. This gives the
citizens a chance to study a bill during this period,
and if they want to change it or kill it, they can.
After this, of course, it is subject to approval or
veto by the Governor. I do have 13 explicit steps
spelled out. Another member of our Legislative
Committee and I called the clerk of the Nebraska
Legislature and we asked him just what provision
they use to safeguard legislation. And he said that
there were several factors: Number one, the wide
distribution of bills. Every time a bill is printed,
it’s distributed not only within the chamber, not
only within the Capitol, but throughout the state.
And I’ve found through my experience in viewing
the Legislature, the mistakes are found not by the
legislators by themselves, but by the people who
are concerned with the specific legislation. And
two, they have something that we do not have and
that is a bill drafter. Since 1937, an average of562
bills have been introduced in each session and
every bill had to pass the standards of a bill
drafter. And this bill drafter takes care of so many
technicalities that we’ve overlooked in our bicam-
eral system over the years. They check not only for
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constitutionality, hut this business  we discussed
yesterday, the title provision, the subject pro-
vision. And they haven’t had nearly the trouble we
have with hasty legislation; and if we have a
chance to get into it, I’m armed with all sorts of
statistics about specific legislation that really
suffered at the hands of our bicameral system.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you on the recom-
mendation of-

Mrs. Speer.

DELEGATE SPEER: Mr. President. I
wish to speak in support ofthe majority proposal,
Section Number 1. I believe  that it is a more ef-
ficient system. The figures quoted hy Delegate
Grace Bates, I think represent 1 year, and a rather
unusual year probably, because as Delegate
Reichert has said, since 19337, the average number
of bills has been 562 introduced in each annual
session. A study of the Nebraska Legislature in
1957 found that the number of bills introduced in
the Nebraska unicameral Legislature was 40
percent less than the average number introduced
in the bicameral Legislature. And of those intro-
duced, 20 percent more reached final passage.
Furthermore, the study found that in the last
week, there were only two or three hills, major
bills, that were left for consideration. I think this is
evidence of efficiency under the unicameral
systemThank  you.

CHAIRMAN GRAYBILL: Mr. James.

DELEGATE JAMES: Mr. Chairman.
Aren’t we getting off the path a little? I thought we
were going to debate the merits of the sections
rather than the systems.

CHAIRMAN GRAYBILL: I’m trying to
limit debate to that hut I’ve hesitated to overrule
anyone  that wanted to speak. Members of the
committee, you have before you for your consider-
ation on the motion of Mrs. Reich&, that when
this committee does arise and report after having
under consideration Section 1 of the unicameral
portion of Article V of the Legislative proposal,
that it recommend the same he adopted. SO many
as are in favor of that motion, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have

it and so ordered. Will the clerk read Section 2?

CLERK SMITH: “Section 2. Size. The
number of senators shall he prescribed by law but
there shall he no less than 75 and no more than 100
members.” Section 2, Mr. President.

CHAIRMAN GRAYBILL: Mrs. Reichert.

DELEGATE REICHERT: Mr. Chairman,
this is not my section.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman.
When this committee does arise and report after
having had under consideration Section 2 of the
majority unicameral proposal, I recommend that
the same do pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Two issues-and
we’re talking practical matters now when we talk
about the size of a legislative body-our committee
sees two issues. One is how to make a body of an
effective, efficient size and, on the other hand, how
to make a body that is really representative of the
people hack home. There’s no question in
anybody’s mind that size helps to determine the
effectiveness and the efficiency of any delihera-
tive hody. And our contention is that Montana’s
150 is needlessly large today. Fewer members
guarantee more individual participation, more
thorough deliberation and communication. Fewer
members in the Legislature means we may have
stronger staffing, better compensation and better
working facilities for the same or less price. In
terms of efficiency of operation, I think there is no
doubt in anyone’s mind that a smaller body can
work better. The real question today is the matter
of representation. Several facts came to our
attention. One is that since 1889, there have been
some changes made in communication and
transportation. Today, the Capitol is as close to
your house and your county as the telephone;
closer by transportation actually, than the county
seat was 50 years ago. There’s another fact. The
people of Montana are represented by the whole
Legislature. Most of the matters the Legislature
deals with effect the entire state, not just single
localities. Only by an efficient Legislature, can
any one area he well represented. An overly large,
inefficient Legislature represents any area poorly
even if you chose people in that local area a repre-
sentative for every square mile. Now, we’ve
decided on single member districts. With single
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member districts, we have districts small enough
to be very representative and still have a legisla-
tive body small enough to be efficient and eco-
nomical. The committee looked at the size of Legis-
latures in other western states. Let me simply re-
view some of them. Arizona has a total of 90: has 60
in the House, 30 in their Senate; New Mexico has
112:  70 in the House, 42in the Senate; Colorado has
a total of 100: 65, 35; California has a total of 120:
80 in the House, 40 in the Senate; Oregon has a
total of 90: divided 60 and 30;  Alaska, the newest
state and much larger in terms of area than ours,
has a total of 60: 40 in the House, 20 in the Senate.
Average all the western states, these and others I
did not read, and the average is 60%  members in
the House and 30% members in the Senate. Now,
think in terms of the number of people each repre-
sentative represents. In New Mexico, the ratio is 1
to every 9,187 voters. In California, in 1960, it’s
worse now, 1 for every 155,041 people. The average
in the United States, incidentally, taking in all
Legislatures, large and small, is 1 to every 25,000
persons. In Montana, if you have 100 people in a
legislative, unicameral body, you would have
roughly 1 to 7,000. So, the smaller body still gives a
much better representation than any of these
other states that we’ve  named. Nebraska’s
unicameral body has been mentioned; they have
49 and they like it very much. Now, a large
question for Montana and a practical one, how
can we have adequate representation for our rural
areas? And sometimes people mean by this, how
can we have enough rural votes to be sure that the
urban votes don’t outweigh us? And an honest
answer is, with unicameral or bicameral, we can’t.
A Legislature of 50 or 100 or 150 or 500 will carry
exactly the same proportion, But districting does
affect the urban-rural proportion. As of now, for
example, we have 23 large multiple districts, Rural
areas are lumped together with each other in
enormous areas or else with some urban center in
order to get a sufficient body count. For example,
Broadwater and Jefferson County thrown in with
Helena and you can go to the people ofsroadwater
and Jefferson Counties and say, “Look, you guys
get to vote for four representatives and two sena.
tors-much better represented.” They’re smart
enough to look at the situation and say, “Yes,
but they maybe all come from Helena.” They’d
rather have one person who lives among us than
the six who really represent an urban situation.
And city folks, now that we have single member
districts, can have each of their districts too more
representative. So our committee believes that the
unicameral body of 75 to 100-75 the minimum,

100  maximum-from single member districts
would be adequate and representative. Seven
thousand people in each district represents
actually less than 2,000 family units, and any
legislator will have an excellent chance to get to
know personally his constituents and they
personally will get to know him. Why put a
minimum and why put a maximum? Well, ifyou’ll
look at a map-not the present map, but a single
member district map of 100 in your mind-then
you will see what kind of advantages forrepresen-
tation  this will give. We think 75 should be put in as
a minimum figure simply becausein the future, we
don’t want it to go below that figure of representa-
tion. We put 100 in as maximum because we think
that’s a maximum number in terms of efficiency,
still retaining representation. Onelastissue, butit
is an issue, and I would say we in the Constitu-
tional Convention ought not to forget that it’s a
real issue, this issue of economy. Now we say that
such a small percentage of the total state budget
goes into the Legislature that a few hundred
thousand dollars doesn’t make much difference,
but when you’re talking to the guy who’s running
the filling station or standing by her kitchen sink,
three-quarters of a million dollars is a lot of
money. You contrast 100 people as against 150
people-for example, for 110  days in a biennium as
we have just had-and you take that 50  difference
between 100 and 150, multiply the per diem and
salary even at a low figure of say $2,750 a year,
and almost a half million dollars is automatically
saved. Mrs. Bates said that the last session 165
days in Nebraska, cost~over  $600,000. For 106
days, t h e  l a s t  s e s s i o n  i n  M o n t a n a ,  c o s t
$1,562,101.29.  Senator Norris campaigned on the
idea of save t,ime,  talk, and money and the people
of Montana, will understand that as well as the
people of Nebraska did.

CHAIRMAN GRAYBILL: Mr. Foster has
an amendment. Will the clerk please read it?

CLERK SMITH: “Mr. President, I move to
amend Section 2, page 3, lines 13 and 14 of the
Legislative Committee proposal by striking the
following words and figures, ‘75 and no more than
loo’, and inserting in lieu thereof the following
words and figures, ‘90 and no more than 104.’
Signed, Foster.”

CHAIRMAN GRAYBILL: Mr. Foster’s
amendment changes the figures from 75 to 100  to
90 to 104.  Mr. Foster.
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DELEGATE FOSTER: Mr. Chairman,
fellow delegates. In drafting my amendment, I
have attempted to bring the positions of the
minority report for the bicameral of the Legisla-
tive proposal together with the majority report of
the unicameral. The arguments that I will make
are essentially the same arguments that have
been made in the body of the proposal by the Legis-
lative Committee. I do not take issue with them,
but rather I draw them to your attention. In the
majority report, on page 12, line 28, I quote, “in a
unicameral body of 100, 51 legislators would
constitute a majority to pass a bill.” It’s indicated
that this would make it difficult for lobbyists to
control. I submit that in the amendment I have
proposed; in fact, this magic number of 100 is
essentially the midpoint of my amendment. Also,
in the majority report, on page 11, line 15, I quote,
“in a unicameral legislature, unlike a bicameral
legislature, rural district representation is not
counterbalanced by larger senate districts that
are stacked in favor of urban centers. In large
districts, rural areas are thrown into districts with
urban areas.” I submit that this is also a very good
argument for retaining the number essentially at
100. The minority proposal 2, page 54, line 8 states
the same numbers in reverse and the house of not
more than 104 nor less than 90 members. This is
essentially the source from which I drew the magic
numbers of 90 and 104, drawing upon the wisdom
ofthe members oftheminority and the Legislative
Committee. I haveno  personal infatuation with 90
and 104, but I do feel that it should be in the area of
100 and not in the area of 75. I continue to quote
f>oom  the minority report on page ‘54. “If Montana
is to maintain R citizen legislature, it must have an
adequate number of members to insure a broad
base of experience and expertise in all of the fields
of state government. A small legislature with
large staff becomes a bureaucracy where thL:  staff
governs the legislature and the people have lost
the last vintage of control over their government.
Size is a compromise with existing facilities. While
it is our feeling that perhaps no limit should be
placed on size by the Constitution, this is a figure
45, 52 and 90 and 104 which could be reasonably
adjusted to give adequate representation to the
sparsely populated rural areas.  An elected,
informed citizen legislature is much more
reflective of the will of the people than a small,
bureaucratic, staff-dominated assembly. True
representation should never be sacrified  for the
sake of efficiency and expedience.” I concur
completely in these comments and again feel that

the average size of 100 is necessary to meet these
objectives. Finally, in the majority report, page 13,
line 27, I quote, “Montana is a large state with
scattered population.” The committee believes
that a unicameral Legislature needs 75 to 100
members to allow the state’s rural areas to retain a
feeling of representation. The committee also
believes that a unicameral Legislature of this size
allows Montana to preserve its traditional low
ratio between a representative and his consti-
tuents. The provision provides a range to give the
reapportionment commission some flexibility in
redistricting and reapportioning the state. I
submit that this argument directs itself primarily
to the upper edge of the proposal, the 100 members,
and I feel very strongly that Montana, in relating
itself to the other states in western United States
as George Harper has indicated, in the area of
roughly 100 representatives, can certainly do no
wrong by retaining the size of the legislative body
in the area of 90 to 104. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Is there discus-
sion of Mr. Foster’s amendment’?

Mr. Davis.

DELEGATE DAVIS: Mr. President. I
would like to make a substitute motion for the
motions that are now pending as follows: “Section
2, Size. The number of senators shall be prescribed
by law but there shall be not less than 100
members.”

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. President, fel-
low delegates. First, I know of nothing in the rules
that state that statements of the delegates should
be limited to criticism of our mutual activities.
And I should, at this time, like to compliment the
Legislative Committee for their very thorough
complete report and, further commend them that
putting both reports out in a majority form rather
than trying to force one view or the other, or per-
suade one view or another, and trying to submit
this to place it on the ballot.

CHAIRMAN GRAYBILL: Mr. Davis, the
Chair has the duty to try and get this thing dis-
cussed so I will hear discussion on your amend-
ment, but I don’t think I want to hear discussion
on the criticism of the committee one way or the
other. So, if you want to discuss your amendment.
you’re in order.
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DELEGATE DAVIS: Mr. President. You
permitted a gentleman behind me to speak for
about an hour. This probably concerns our area
and 47 of the counties of this state which have a
minority of the population, more than anything
that has come up yet on this floor. May I proceed,
Mr. President.

CHAIRMAN GRAYBILL: If you’re going
to discuss your amendment you may, yes, sir.

DELEGATE DAVIS: Now, we’ve RCCOIII-
plished a lot in these articles today. We’ve given
an expanded right to vote; we’ve expanded the
eligibility to hold office; we’ve freed the Legislature
from the 60.day  continuous session; we’ve adopted
a single member district to make elected represen-
tatives more responsive to the electorate, and now
we’ve crossed the very important question of how
you’re going to apportion, but none of these are
going to be very meaningful to the rural areas
unless they have someone that they can vote for
that comes from that area. And I submit that 100
is a very minimum that we should strive for in a
bicameral Senate or in a unicameral Senate or
bicameral House in order to try to bring the
greatest amount of harmony between the cities
and the rural areas. It is a political fact of life that
six or seven cities in this state have the vote and
they have the power, and it won’t change
regardless of how your figures are except the more
you reduce your numbers, the less opportunity the
rural areas have to berepresented. And that is true
if you do not put a minimum floor. The next house
or any other house can reduce to a lower number,
expand the rural areas, lump them onto a city and
cut down the vote in the rural areas. The one man,
one vote premise, as you all know, has quite a few
fallacies in it at the best. If you have an important
issue in Great Falls and go to your delegation
there, you have 1 man, 12 votes or in Billings l-12,
or in Butte l-4 or 6, or with Anaconda 8. In the
small rural areas, you’re lucky to have 1. How-
ever, I believe we all desire to allow the rural
areas more than a feeling of representation, as is
set forth in the comments to the committee’s
proposal on page 13. And I feel certain that the
committee did not mean that it merely wanted to
give the rural areas a feeling of representation; we
must give them real representation and any
number less than 100 will fail to achieve the goal
that we’ve strived for throughout. This chain
reaction--we’re now to the place where we deter-
mine the numbers. Now, Mrs. Erdmann  yesterday
in speaking of the unicameral, referred to Article

V, Section 3 spoke a majority of 51, Mrs. Reich&
in her excellent article in Sunday’s Great Falls
Tribune, stated it’s more difficult for lobbyists to
control a unicameral body of 100 because ,51
individuals constitute a majority passing a bill.
We have been thinking in the terms 01’51  and of
100 rather, as appeared here on the floor and in the
press. The flexibility is allowed by your reappor-
tioning the districts; however, they want to
reapportion them, and with an increase in
numbers on the upward side. As you probably re-
member, both Billings and Missoula  had less than
1,000 people when the last Constitution was
adopted. And finally, it would appear that a very
compelling reason for taking the 100 figure is that
three federal judges in that famous case where
Delegate  Blaylock w:,s one of the plaintiffs and
the Governor and Secretary of State were defend-
ants, has ruled that this present body of 100 is con-
stitutionally permissible. Now yesterday we heard,
and today, how many Legislatures had failed to
pass the court t.est when they reapportioned them-
selves. But this decision holds that we have now in
this body 100 and it is constitutionally permis-
sible. We’ve passed the important thing of single
member districts which was one of the reasons for
appeal on that and the federal court judges of
Browning, Smith, and Jamison said regarding
single member districts. This was a decision that
should be made by the Legislative Assembly or the
forthcoming Constitutional Convention. We have
accomplished the single member district and I
think the real test of this whole Convention. And
how it’s going to work and how fairly you want it
to work is how fairly we’re going to work in
harmony between the cities and between the rural
areas; between the 7 counties that control the
population; between the other 47 counties that are
in a minority; they’re going to continue to become
in more of a minority. But this is where we nerd to
really give some serious thought to harmony and I
suggest a minimum of 100 will achieve that goal.
Thank you, Mr. President.

CHAIRMAN GRAYBILL: Discussion
will be on Mr. Davis’ substitute amendment that
not less than 100 members be the size of the
unicameral.

Mr. Champoux.

DELEGATE CHAMPOUX: The only
thing I rise for, sir, and I think it refers also to his
number too, is that I notice in the first proposal
they have what-75 and 100 which provides for an
uneven split at the bottom but it doesn’t provide
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for an uneven split at the top. I submit that Mr.
Foster’s proposal also has this problem and if we
leave it at 100, you still have this problem. I
wonder why they haven’t provided for an uneven
split here.

CHAIRMAN GRAYBILL: Mr. Ask.

DELEGATE ASK: Mr. Chairman. I rise in
support of Mr. Davis’ motion to set a minimum of
100. He stated the reasons very well and I will be
very brief. I think you’ve heard Mr. Kamhoot, Mr.
Wilson, myself, Mr. Belcher  mention that-1 think
the four of us represent 11 counties or parts of 11
counties--and if you go for the 75 to 100, if it was
75, out of the four, you’re going to cut one out there
would only be three. And this is a very large area
and I think this is a very important facet of our
Constitution to the rural areas. They’re very con-
cerned about this and I think this minimum of 100
establishes that it can’t go below that and it could
fluctuate above that; it’d be up to the Legislature
and I think this figure of a minimum of 100 should
be adopted by this body. Thank you.

CHAIRMAN GRAYBILL: Mr. Harring-
ton.

DELEGATE HARRINGTON: I rise to
support the motion of Carl Davis. As the state
grows, I feel that we will result in a loss of repre-
sentation if we do not set a minimum; but if we set
a maximum amount, it will cause a loss in
representation. I support Carl’s motion.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. President, I rise
in support of the amendment of Delegate Davis. It
seems to me that it’s very important that we do
this thing, that the people from the city who are
represented in this Convention should say to rural
Montana that we are not going to oppress you; we
want your representation in the Legislature. And
with a minimum figure of 100, they will have that
representation, they willsupporttheConstitution.
I think it would be the most statesmanlike,
charitable and the right thing to do and I support
it wholeheartedly.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman. I,
likewise, support the amendment of the gentle-
man from Beaverhead. I call attention to the fact
that the 100 is the irreducible minimum that 20

years, 40 years, 30 years from now, it may be
necessary for the Legislature or the apportionment
commission-whoever is going to apportion it-to
have more than 100 and I t,hink  that if you have a
set figure of 75 to 100 or any other figures that are
set with a maximum and a minimum, that we’re
going to get into a trap in the years to come.

CHAIRMAN GRAYBILL: Mr. Simon.

DELEGATE SIMON: Mr. Chairman.
Coming from the largest city in the State of
Montana, as you all know, I heartily support the
fact that we should have in both unicameral and
bicameral, no less than 100. I get around into the
areas outside of Billings quite a little, especially in
Carbon and Stillwater County-they still allow
me to go up there. I believe that we would do a dis-
service to the State of Montana, and to the rural
people, and certainly coming from a little town in
Bridger, Montana before I moved to Billings, I
have a great feeling for the rural people in the State
of Montana. And I would like to go on record
emphatically for 100 in each house. Thank you.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man, would Mr. Davis yield to a question?

CHAIRMAN GRAYBILL: Mr. Davis, will
you yield?

DELEGATE DAVIS: Yes, I yield.

DELEGATE LOENDORF: Mr. Davis, in
view of the fact that legislators as they reappor-
tion tend to only increase in size, would you object
to putting a maximum number of legislators into
the Constitution?

DELEGATE DAVIS: I would stick with
my proposal of a minimum to provide flexibility.
That way, if they needed to increase or lose-or
one or two-but, really, no, I~don’t  think 100, if it
once passes the test, would be satisfactory.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man. Perhaps I didn’t phrase my question very
well, Mr. Davis. Would you consent to perhaps a
minimum of 100 and a maximum of 105 is what I
really meant to ask, I guess.

DELEGATE DAVIS: Yes, I would consent
to that.
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CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: May I ask Mr.
Davis another question? Would you so amend
your motion, Mr. Davis?

DELEGATE DAVIS: Yes, I would so
amend my motion to read, if the Chair will permit,
“to not less than lOOmembers  normorethan  105.”

DELEGATE DAVIS: In answer to your
question, Mr. Scanlin, no it would not. I feel the
minimum should be 100. It has been approved by
the court at this time and I think it’s a minimum
that would give the type of representation we all
want the area to have-therural and cities to work
together in harmony. Thank you.

CHAIRMAN GRAYBILL: Unless the
Chair hears objection to this, the Chair will allow
Mr. Davis to amend his motion. Do either of the
gentlemen standing wish to object?

Mr. Siderius.

CHAIRMAN GRAYBILL: Mr. Vermil-
lion.

DELEGATE SIDERIUS: I object to that-
to amendment. I feel that thereshould beprobably
a minimum but no maximum.

CHAIRMAN GRAYBILL: All right, ob-
jection having been raised, Mr. Davis, do you want
to withdraw your motion and make a new one’!

DELEGATE DAVIS: I’ll withdraw it and
leave it as it originally was, Mr. President, if it’s
permissible, “that there shall be not less than
100.”

CHAIRMAN GRAYBILL: All right, we’ll
leave it at “not less than 100.”

Mrs. Bates.

DELEGATE VERMILLION: I rise in
support of Mr. Davis’ amendment and I want to
point out that we’re talking about rural people; but
I think we should aim that into all minorities, not
just rural people, but perhaps low income and
other groups. For instance, if you had a district of
7,000 people and let’s say there were 3500 of that
were a member of a minority group-low incomeif
you will-and that district, though its people have
a j0 percent representation in their vote, has a
weight and it has an effect. Once you start
reducing the number in the Legislature and get the
size of the districts larger, say you would lower the
number and you had a district with representing
people numbering 10,000, then those 3500 people
would only be 35 percent of that district; their vote
would be proportionally less; they would have less
effect-they would have less political effect and
would have less effect in the Legislature. So, I
certainly support Mr. Davis’ amendment.

DELEGATE BATES: Mr. Chairman. I’m
pleased to see that this body feels that we need
adequate representation. I, too, feel this way. And
if we must live with a unicameral Legislature in the
future, I support a large number of legislators.
However, when we started this, when we first
came to Helena-we heard the figures of 40 to 60
in a unicameral body would be adequate. We hear
how efficient Nebraska works with its 49. It’s very
interesting to see the changes of minds.

CHAIRMAN GRAYBILL: Mrs. Rugbee.

DELEGATE BUGBEE: I would like to say
that I think it is an enormous mistake not to have
an upper limit as well as a lower limit. I’d just like
to ask the people in this room to look at the size of
the room; this is probably the only room that’s
going to be here for the next 40 to 50 years, and
where would everyone go if you have a sliding and
escalating number of people?

CHAIRMAN GRAYBILL: Mr. Scanlin. CHAIRMAN GRAYBILL: Mr.  Leuthold.

DELEGATE SCANLIN: Mr. Chairman.
Would Mr. Davis yield to a question?

CHAIRMAN GRAYBILL: Mr. Davis, do
you yield?

DELEGATE DAVIS: Yes, sir, I yield.

DELEGATE SCANLIN: Mr. Davis, if the
original point of the original proposal as made by
Mr. Harper removed the 100 at the top, would that
make any difference in your motion? That is, to
have the minimum 75 and no top limit.

DELEGATE LEUTHOLD: Mr.President,
fellow delegates. I agree with Mrs. Bugbee  that
we’re sort of getting stampeded here, and I hesi-
tate to oppose Delegate Davis’ proposal because I,
too, come from a rural area. But I think we should
consider the room that we have and anytime you
get over  100, why, it does get crowded in here. I
believe the original proposal of75 to 100 gives a lot
of room for flexibility in reapportioning. I think
it’s a much better figure especially when we-
since we’ve approved of single member districts. I
think most of these rural areas are going to be
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much better represented with the single member
districts than what they have been in the multi-
member districts, and we should keep that in
mind. Any time that you raise the number of legis-
lators, you also raise the cost. I think it’d be better
to have a little smaller--and I don’t believe in a
small Legislature-but I think it ’s better to have a
little smaller Legislature and save some of your
money for research groups. And I personally
would favor the original proposal in the section as
it was proposed by Representative Harper--or
Delegate Harper.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman. I
rise in support of Delegate Davis’ proposal. We
seem to have, as I’ve heard mentioned here on
other days, two kinds or three kinds of legislators.
We want to give them flexibility, we want to give
them power and then we talk about their lack of
judgment. I ’m sure that they’re just as capable of
appraising the size of this room as we are who are
here today, and I ’m quite sure that if we give the
Legislature this authority, we set the minimum so
that the rural areas have their representation and
feel good about this matter, that we can trust the
Legislature not to put another 100 people-or try
to put another 100 people-into this room. If need
arises to increase it 4 or 5, there’s no great harm
done and I just don’t believe that Legislature is
going to be so stupid, if I may use that word, as to
try to crowd another 50 people or what have you
into this room. And I think we should support
Delegate Davis’ amendment. Thank you.

CHAIRMAN GRAYBILL: Mr. Cate.

DELEGATE CATE: Mr. Chairman. I’m
Jerry  Cate from the Little Beaver Creek, a rural
area south of Baker. I ’m currently residing in the
biggest and the best city, Yellowstone-Billings,
Montana. I’m in favor of the amendment of Mr.
Davis because I do believethat as Montana grows,
our rural interests which are so important to our
economy, have to have some type of protection.
The-I would like to point out that we do have
now, and hopefully will retain in this article,
a reapportionment commission, and I feel that
that commission can act in a responsible man-
ner and limit the size appropriately of any uni-
cameral system. And secondly, I think it’s a
mistake for the unicameralists to insist on a
small unicameral system because I think ifthere’s
one thing that would defeat unicameralism, which

I tend to think is a very good system, it would
be to limit the size to something like 75. The rural
people aren’t going to buy that, but I think the
rural people will buy a Legislature of 100. And I
would further point out that a unicameral system,
if it’s adopted, will be cutting the representation
from what it presently is of 150 down to 100, so
part of the economies that the unicameralists are
attempting to achieve by limiting the size would
be accomplished. Thank you.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER: Mr. Chairman. I
would like to speak in opposition to the amend-
ment as presently proposed. I suggest that this is a
trap. Don’t forget that the voters have to vote on
this proposal and with no limit on the size of the
body, there will be those who will say to the
electorate, “This is a proposal to provide a Legis-
lature of ZOO”, and there’s no way to adequately
counteract that argument. I certainly would agree
with the amendment-one point of Mr. Davis-in
which he put a limit of 105, but I submit that to
present a question to the voters in which they, in
effect, are voting to give the Legislature unlimited
powers to increase their size, is very ill-advised.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Skari.

DELEGATE SKARI: Mr. Chairman. I
support the majority proposal, thesizeof75to  100.
I, l ike Mr. Leuthold, also come from a rural area. I
think size is a constitutional question. I think with
annual sessions, possibly annual salaries. I think
we should consider the budget here a little bit too. I
think that we should not allow a Legislature to
increase beyond a certain size. It has been pointed
out that Nebraska has 49 legislators for one and a
half million people. I am sure that our Legislature
will remain in the vicinity of the 100 legislators at
the top of the limit. We will have twice as many
legislators per 700,000 people. I think that is ade-
quate to represent the rural areas.

DELEGATE AASHEIM: -Chairman

CHAIRMAN GRAYBILL: Mr Aasheim

DELEGATE AASHEIM: I, too, come from
a rural area. I know some of you haven’t been to
God’s country, but that’s something you can look
forward to. But, we are rural; the county has about
6,000 people and we feel 100 representatives would
satisfy Montana. We would be satisfied with that
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proportion. Someone has said, “Well if the
population increases, we should be able to take
this lid off.” Well, California has several times as
many people as we have and they have a 40-80
proportion, so I don’t think we need to worry about
that. But I would resist this motion to have a
minimum of 100 hecause  the reapportioned
commission should have some leeway. And we
had the 75 as a bottom, hut you can he very sure
the Legislature isn’t going to use that bottom fig-
ure unless it has a good reason to. They’regoingto
make recommendations to the committee-the
commission, the reapportionment commission-
as close to 100 as they possibly can. I recognize
that you people are trying to pet representation,
hut I feel that Montana is pretty well represented
here today and I would resist the motion by-the
last motion.

CHAIRMAN GRAYBILL: Mr. Heliker.

DELEGATE HELIKER: Mr. Chairman,
is an amendment in order’?

C H A I R M A N  G R A Y B I L L :  A n  a m e n d -
ment is in order to the substitute amendment.

DELEGATE HELIKER: Mr. Chairman, I
move to amend the suhstitute motion to place a
maximum of 120.

CHAIRMAN GRAYBILL: Mr. Heliker’s
amendment would make Mr. Davis’ motion read,
“not less than 100 nor more than 120 members.”
We’ll now debate Mr. Heliker’s amendment.

Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman. I
feel that it’s necessary to resist the amendment of
Delegate Heliker from Missoula. One of the
reasons that I do this is because if we have a small
number of representatives in the House, whether it
he unicameral or bicameral, Ravalli County is
going to have to have one of its single member
districts merge at least in part with Missoula, and
I don’t want to see that happen. I want to try to
preserve, as long as I possibly can, our own areas
as areas for two representatives. Secondly, I feel
that we’ll never need 120 in the foreseeable future;
this house has had as many as 110 in it and was
able to accommodate that number. In the two ses-
sions that I served, we had 104 and nobody was
trampled as far as I could see, and representation
was good. I feel that perhaps in years to come that
it may be that we’ll have to have more than 100,
but if you have an open-no ceiling on it, why the

Legislature or the commission, which may be
doing the job of apportioning, will he able to go up
to 102,104, or even 105,  or even 110.  But you’ll have
a ceiling-no ceiling which will inhibit raising it
some.

CHAIRMAN GRAYBILL: Mr. Heliker.

DELEGATE HELIKER: Mr. Chairman,
nevertheless, I think that Mr. Foster has put his
finger upon a very real problem, that when we take
this to the people we’d better have a maximum on
it. Now, I don’t care whether it’s 105 or 110 to 120. I
think 120  will give reasonable leeway, and I
suppose the commission will keep it under control.
And perhaps it won’t go anywhere near the
maximum hut there should be, it seems to me, a
maximum.

CHAIRMAN GRAYBILL: Very well. The
issueis  on Mr. Heliker’s amendment to Mr. Davis’
suhstitute amendment, namely that there be not
more than 120 memhcrs. So many as are in favor
of Mr. Heliker’s amendment, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it and the motion fails. We’re now debating Mr.
Davis  motion.

Mr. Foster.

DELEGATE FOSTER: Mr. Chairman. I
move to amend Mr. Davis’  motion to read, “not
less than 100 nor more than 105.”

CHAIRMAN GRAYBILL: Very well. Mr.
Foster has moved to amend Mr. Davis amend-
ment so that it reads, “not less than 100 nor more
than 105  members.”

Mr. &hood.

DELEGATE DAHOOD: Mr. Chairman. I
rise in support of the substitute motion presented
by Delegate Foster and I want to alert all those
who support the unicameral system to seriously
consider the amendment that places a maximum
upon the number that may be determined as
necessary for that type of unicameral Legislature.
If we do not have a maximum limit upon it, then
the arguments that havebeen  used throughout the
campaign-that will be used throughout the cam-
paign, to convince people that the unicameral
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system should be adopted for Montana, may be
turned against us. Then there will be no limit; we
may end up with the same size of legislative body
that we have now. We do not expect that to
happen, but those arguments can be used against
us. I submit that Delegate Davis is right, We
should have a body of 100 to insurerural represen-
tation. But on the other hand, we should guard
against anyone using the thought behind it as an
argument against the unicameral system. I
support the amendment of Delegate Foster.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. President, I
would concur in that amendment and support it as
well.

CHAIRMAN GRAYBILL: Mr. Davis is
going to support the amendment also. We still
have to vote on it because there was objection to
incorporating it in yours. Very well. The issue is
now on Mr. Foster’s substitute that there be not
more than 105 members, that that limit be placed
on it.

Mr. Foster.

DELEGATE FOSTER: Can we have a roll
call, Mr. Chairman?

CHAIRMAN GRAYBILL: V&y  well.
We’ll have a roll call vote. So many as are in favor
of Mr. Foster’s amendment which places a limit of
105 on Mr. Davis’ substitute motion of 100, vote
Aye and so many as are opposed, vote No. Have all
the delegates voted? Does any delegate wish to
change his vote? Very well. Will the clerk record
the vote?

Aasheim Nay
Anderson,J............................Aye
Anderson, 0. Aye
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Arness.................................Aye
Aronow................................Aye
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Ask....................................Aye
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Barnard __...,,.___...................  Nay
Bates...............................Absant
Belcher  Aye
Berg...................................Aye
Berth&on Nay
Blaylock...............................Aye
Blend..................................Aye
Bowman.. _.  _.  _.  _.  _.  .Aye
Brazier _.  _.  _.  _.  _,  Nay

B mwn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent

Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cate...................................Ay  e
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choate.................................Ay  e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood................................Ay  e
Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum...............................Absen  t
Eck.................................Absen  t
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen..............................Ay  e
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington.............................Ay  e
Graybill  Chairman . . . . . . . . . . . . . . . . . . . Aye
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank ............................ .Aye
Hanson,R.S............................Ay  e
Hanson,R. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Holland................................Ay  e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold...............................Ay  e
I,oendorf...............................Ay  e
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin..............................Absen  t
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Melvin..............................Absen  t
Monroe ............................... Nay
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Noble............‘......................Ay  e
Nutting................................Ay  e
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Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton.............................Ay  e
Rehal..................................Ay  e
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder..............................Absen  t
Rollins.................................Ay  e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks.................................Ay  e
Speer...............................Absen  t
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Swanberg..............................Ay  e
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Van Buskirk...........................Ay  e
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Warden................................Ay  e
Wilson..............................Absen  t
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e

CHAIRMAN GRAYBILL: Please an-
nounce the vote.

CLERK SMITH: Mr. President, 71 voting
Aye; 15 voting Nay.

CHAIRMAN GRAYBILL: 7 1  h a v i n g
voted Aye, 15 having voted Nay, Mr. Foster’s
motion is carried. We’re now on Mr. Davis’ substi-
tute motion that subsection 2-or Section 2
rather-of Article V of the unicameral Legislative
proposal reads, “The number of senators shall be
prescribed by law but there shall be not less than
100 nor more than 105 members”. So many as
shall be in favor of Mr. Davis’ substitute, please
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it.

Mr. Scanlin.

DELEGATE SCANLIN: I call for a roll
call vote on that please.

CHAIRMAN GRAYBILL: Well, we’re
going back and we now have adopted it, but we’re
going back and adopt Section 2, as amended. Mr.
Harper, members of the committee, you now have
before you the motion of Mr. Harper that when
this committee does arise and report after having
under consideration Section 2, as amended by Mr.
Davis, that when the committee shall arise and
report after having under consideration Section 2,
as amended, it recommend the same be adopted.
We’ll have a roll call vote on that. All in favor vote
Aye, opposed, No. (Inaudible)

DELEGATE AASHEIM: May I explain
my vote?

CHAIRMAN GRAYBILL: The voting is
open. You may explain your vote.

DELEGATE AASHEIM: I object to the
minimum of 100 because it might put the
reapportionment committee in a bind, and I don’t
know why we have to have a minimum of 100
because no Legislature will use that minimum
anyway.

CHAIRMAN GRAYBILL: Does any other
delegate wish to explain their vote?

Mr. Scanlin.

DELEGATE SCANLIN: I wish to take the
same stand as Delegate Aasheim.

CHAIRMAN GRAYBILL: Very well. You
may still vote. Can’t you vote? It’s still open. Now,
have all the delegates voted?

Mrs. Bates.

DELEGATE BATES: What are we voting
on? I’m just entered again.

CHAIRMAN GRAYBILL: We’re voting
on Section 2 as amended, 100 to 105, and we’re
voting that when this committee arises and
reports that that be what we arise and report. Now
you-are there any other delegates want to change
their vote? Very well. The vote is closed. Will you
please tally the vote?

Aasheim Nay
Anderson,J............................Aye
Anderson, 0..  Aye
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Arness  Aye
Aronow................................ Aye
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Ask....................................Aye
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
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Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
B&her.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Berg...................................Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Blend .................................. Aye
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Gate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choate.................................Ay  e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood................................Ay  e
Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum..................................Ay  c
Eck.................................Absen  t
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington.............................Ay  e
Graybill-Chairman . . . . . . . . . . . . . . . . . . . . . Aye
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson.R. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harlow.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland................................Ay  e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce...............................Absen  t
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 ................................ Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Mansfield, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin..............................Absen  t

McCarvel.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin..............................Absen  t
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Noble...................................Ay  e
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rebal..................................Ay  e
Reichert .............................. Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder..............................Absen  t
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Romncy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz.................................Ay  e
Siderius................................Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks.................................Ay  e
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Swanberg..............................Ay  e
To&. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Van Buskirk...........................Ay  e
Vermillion ............................. Aye
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden................................Ay  e
Wilson..............................Absen  t
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

CLERK SMITH: Mr. President, 71 voting
Aye, 17 voting Nay.

C H A I R M A N  G R A Y B I L L :  7 1  h a v i n g
voted Aye, and 17 having voted Nay, Section 2 as
amended has been carried. Will the clerk read
Section 3?

CLERK SMITH: “Section 3. Election and
Terms of Members. A senator shall be elected for a
term of 4 years; one-half of the senators shall be
elected every 2 years. A senator’s term shall begin
on a date provided by law.” Mr. President, Section
3 .

C H A I R M A N  G R A Y B I L L :
charge of Section 3’~

Mr. Gate.

W h o ’ s  i n
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DELEGATE CATE: Mr. Kelleher’s in
charge  of it, but I would move that when this
committee does arise  and  report that it adopt
Section 3 of the majority report as its recom-
mendation for unicameralism proposal.

CHAIRMAN GRAYBILL: I trust you all
got that. All right, Mr. Cate has moved for Mr.
Kelleher that Section 3 be adopted when this
committee arises and reports. Is there discussion
on Section 3? Now, we have an amendment
proposed by Mr. Champoux. Mr. Champoux, may
we read the amendment?

DELEGATE CHAMPOUX: Yes, sir.

CHAIRMAN GRAYBILL: -clerk read
the amendment? Do you have it?

CLERK SMITH: Yes, I have it here. “Elec-
tions and Terms of Members.”

CHAIRMAN GRAYBILL: Well, let me
read it. “Election andTerms  ofMembers.  Senators
shall be elected for a term of 4 years. These
elections must be of a partisan nature.” Mr.
Champoux suggests that that language be placed
in Section 3 instead of the language there.
“Senators shall be elected for a term of 4 years” is
the same. He then strikes out the rest, “one-half of
the senators be elected every 2 years and to begin
as provided by law”, all that’s out and in place of
that he puts, “This election must be of a partisan
nature”.

Mr. Champoux.

DELEGATE CHAMPOUX: Maybe I
wasn’t clear on that. I don’t want to strike the rest
of it. I simply want to add the sentence, “These
elections must be of a partisan nature” after “The
senators shall be elected for a term of 4 years.” I
didn’t mean to strike the rest of it.

CHAIRMAN GRAYBILL: All right, I’11
repeat the amendment. The amendment is to add
in line 16 on page 3 after the words, “4 years”, a
sentence so that the section will read, “A senator
shall be elected for a term of 4 years. These
elections must be of a partisan nature.” Then he
leaves in the rest of the section. So, he merely adds
the phrase, “These elections must be of a partisan
nature.”

DELEGATE CHAMPOUX: May I speak
to that sir?

CHAIRMAN GRAYBILL: Mr. Cham-
poux.

DELEGATE CHAMPOUX: I know many
of you perhaps would think, and probably do
think, that this is of a statutory nature. However,  I
bring it up at this point simply to get it on the floor
to discuss it. I feel that in the future there could be
an attempt to get nonpartisan elections-a very
good possibility. We have them in a number of
other states, a lot of counties and so forth, have
them. I believe that our political parties stand for
certain principles and these could be hidden in a
nonpartisan election; not so in a partisan election,
however. I also feel that those with the most
projection in a district, and I don’t mean to insult
anybody here when I say this, that is, automobile
dealers, store owners, and so forth, would have a
better chance for election, generally speaking. Or
at least, their chances would be enhanced because
of the projection, and generally speaking, I feel
that this group has been and probably remain so,
one party. Ifyou get a nonpartisan election system
in the State of Montana, I also submit that this
may, very likely, kill the party structure at the
county level. This means the party with the most
money has a better chance statewide. I would like
to hear it discussed. Thank you.

CHAIRMAN GRAYBILL: Mr. Jacobsen.

DELEGATE JACOBSEN: Mr. Presi-
dent, I wholeheartedly agree with Mr. Champoux.
I believe we need the partisan politics. We do not
want to weaken the party structure. Thank you.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Will Mr. Champoux
yield to a question?

CHAIRMAN GRAYBILL: Mr. Cham-
poux.

DELEGATE
yield.

DELEGATE

CHAMPOUX: (Inaudible)

BERG: Would your amend-
ment preclude an Independent from filing for, and
being elected to, the Legislative Assembly?

DELEGATE CHAMPOUX: No, sir, it
wouldn’t. For the record, I would include any
party, whatever it be named.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: Yes, will Mr.
Champoux yield to another question?
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C H A I R M A N  G R A Y B I L L :  M r .  Cham-
*““LX.

DELEGATE CHAMPOUX: Yes, I will
yield.

DELEGATE ROBINSON: If it’s an elec-
tion of a partisan nature and Independents are not
a party, but they are merely Independents, would
they be precluded from running?

DELEGATE C H A M P O U X :  N o ,  I
wouldn’t, if we want to add something to it-if
you want  to call it partisan or Independents, I’d
go for that.

DELEGATE ROBINSON: Well, as you
had it stated, if you say of a partisan nature, I
think that it would be interpreted in the court that
unless they are, indeed, members of parties, they
could not TUT.

DELEGATE CHAMPOUX: Well, if you
want to rewrite the sentence to include the
Independents, I would accept it. Do you have an
amendment in mind?

DELEGATE ROBINSON: No. Mr. Presi-
dent.

CHAIRMAN GRAYBILL: Mrs. Robin-
SOlI.

D E L E G A T E  R O B I N S O N : W i l l  M r .
Champoux  yield to another question?

C H A I R M A N  G R A Y B I L L :  M r .  Cham-
poux.

DELEGATE CHAMPOUX: I yield.

DELEGATE ROBINSON: Do you feel
that the party system in Montana is working
well-is a very strong two-party system?

DELEGATE CHAMPOUX: T h a t ’ s  a
loaded question.

DELEGATE ROBINSON: Well, will you
answer it? (Laughter)

C H A I R M A N  G R A Y B I L L :  M r .  Cham-
poux.

DELEGATE CHAMPOUX:  I  be l ieve ,
historically, the two-party system has worked.
Whether it’s working at present, it depends upon
what you mean by that specifically. It may be in a
period where it’s not working as well as it has in

the past, but I have faith in the two-party system
or in a multiparty system for that matter.

DELEGATE ROBINSON: Yes, I do too.
My question is, in the present Constitution,
parties are not mentioned at all. The two-party
system has worked very well, it seems to me, very
strong in Montana, and it was not mentioned in
the Constitution of 1889; and if we do not mention
it in the Constitution of 1972, I don’t think that the
party system is going to suffer by its exclusion.

C H A I R M A N  G R A Y B I L L :  M r .  Cham-
poux, I don’t think that was a question. (Laughter)
Is there further discussion of Mr. Cbampoux’s
amendment?

Mr. Anderson.

DELEGATE 0. ANDERSON: I’m sorry
taking time here but I ran as an Independent
because I did not want to be shackled by any party
restrictions; and if I should want to run  as a
candidate again as an Independent, and commit
myself for parts of either  party’s program or
planks, I think that the opportunity should exist.
We’ve been talking about the denial of many,
many rights here in the giving of rights. And I
think this is a fundamental right that would be
denied by the adoption of this, and I urge its
defeat.

C H A I R M A N  G R A Y B I L L :  M r .  Cham-
POUX.

DELEGATE CHAMPOUX: Mr. Presi-
dent, may I add the words then, “or independent
nature”?

UNIDENTIFIED DELEGATE: No, that
wouldn’t work.

C H A I R M A N  G R A Y B I L L :  M r .  Habe-
dank, could you explain the difference between a
partisan and nonpartisan to these people?

DELEGATE HABEDANK: No, Mr. Pres-
ident, I’m not sure I could; but I feel, as Mrs.
Robinson has pointed out, that this is completely
unessential, The Constitution has given us the
right to have parties and I’m very much in favor of
parties; when you start trying to clarify it, you get
back into the stage where nobody knows what we
mean. And I recommend sticking with the
majority proposal.
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CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, in
view of the fact that in discussing this in the
committee, we felt that if there was a unicameral
body, that it should be a partisan basis. And I was
wondering, could we move that this be in the
explanation, that this is the intent? I would like to
so move.

CHAIRMAN GRAYBILL: Well, I don’t
think your amendment is timely, Mrs. Bates. It
might be timely if we get this to Style and Drafting
and you wanted to say that in the final thing, but
we’re not to that stage yet. However, the debate’s
recorded and we’ve had-what we’ve said here
will be in the transcript.

Mr. James.

DELEGATE JAMES: Mr. Chairman. I
would like to speak against the amendment. As a
member of the Bill of Rights Committee, I think we
should regard the rights of the candidate to run
any way he wishes, and the rights of the voter to
choose anyone he wishes. Thank you.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Champoux’s amendment.

Mr. Choate.

DELEGATE CHOATE: Well, if an amend-
ment to his amendment is in order, I would like to
suggest or amend the amendment to say “may”,
instead of “shall”, which would permit partisan
election or Independent.

CHAIRMAN GRAYBILL: All right. Mr.
Choate has amended the amendment of Mr.
Champoux to say “may”, instead of “must”; these
elections may be of a partisan nature. So many as
shall be in favor of Mr. Choate’s amendment say
Aye..

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as
shall be opposed, say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it and it failed. We’re back on Mr. Champoux’s
amendment. His amendment is, these elections
must be of a partisan nature. So many as shall be
in favor of Mr. Champoux’s amendment, please
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as are
opposed, please say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The motion-
the amendment failed. We’re back on Mr. Cate’s
proposal that Section 3 of Article V unicameral
Legislative proposal be adopted. IS there further
discussion?

Mr. Romney.

DELEGATE ROMNEY: I wish to make
an amendment but I do not have it written out. I
was called to a phone, I couldn’t get to it. Can I
have a page get me a sheet or shall I state it?

CHAIRMAN GRAYBILL: Isitlongorisit
short?

DELEGATE ROMNEY: No, it’s very
short.

CHAIRMAN GRAYBILL: All right, let’s
try it.

DELEGATE ROMNEY: In two places, I
want to offer a substitute in lieu of “4 years”, “2
years” and delete the “one-half of the senators
shall be elected every 2 years.” So, that thesection
would read: “Section 3. Elections and Terms of
Members. A senator shall be elected for a term of
2 years. A senator’s term shall begin on a date pro-
vided by law.”

CHAIRMAN GRAYBILL: Very well. Mr.
Romney’s proposed amendment to Section 3
would change the term of the senators from “4” to
“2” years. Therefore, he would not need the middle
sentence which says that half of them have to be
elected every 2 years.

DELEGATE ROMNEY: Mr. Chairman,
1’11 be very brief. I think it makes a representative
more responsive to his electors and I think that
holding over half of the body for 2 years is an
anachronism. That’s all I have to say.

CHAIRMAN GRAYBILL: Mr. Scanlin.

DELEGATE SCANLIN: Mr. Chairman, I
rise in objection to resist Mr. Romney’s amend-
ment on the basis of it would destroy continuity in
the legislative process.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Romney’s amendment that Section
3 be amended, so that the term of the senator
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would be 2 years in the center section asking for
half of them be elected each year be dropped. Mr.
Romney, do you want a roll call vote?

DELEGATE ROMNEY: Right. I asked for
seconds. (Seconds rise)

CHAIRMAN GRAYBILL:  Al l  those  in
favor, please vote Aye on the voting machines,
and those opposed, vote No. Have all the delegates
voted? Does any other delegate wish to change his
vote’? Please record the vote.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, J. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, 0. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
B a t e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Berg...................................Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Blaylock. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugb ee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Ch Pa m  ““X. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis..................................Ay e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum..................................Ay  e
Eck....................................Ay  e
E dr mann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt....................................Ay  e
Foster ................................ N a y
Furlong................................Ay e
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill-Chairman. . . . . . . . . . . . . . . . . . . . Nay

Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson,R. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
;!wlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Loendorf. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McDonough. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Noble..................................Ay e
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal.................................  N a y
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sullivan .............................. N a y
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Vermillion............................. Aye
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
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W a r d e n . . . . . . . . . . . . . . , . . . . . . . . . , , , , . . .  N a y
Wilson......................,,,..,,.Absent
Woodmansey _.  _.  r.. Nay

CLERK SMITH: Mr. President, 23 voting
Aye, 68 voting No.

CHAIRMAN GRAYBILL: 6 8  h a v i n g
voted No and 23 Aye, the amendment fails.
Members of the committee, you now have before
you on the motion of Mr. Gate,  that when this
committee does arise and report after having
under consideration Section :3 of Article V of the
unicameral Legislative proposal, the same shall
be adopted. So many as shall be in favor say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it. Will the clerk read on page 32, Section 1 of the
Legislative article for the bicameral system?

CLERK HANSON: “Section 1,  page 32:
Powers and Structure. The legislative power of the
state is vested in legislative assembly consisting
of a senate and a house of representatives. The
people reserve to themselves the power of
initiative and referendum.” Mr. Chairman, Sec-
tion 1.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. President.  I
move that when this committee does arise and
report after having had under consideration
Section 1 of the bicameral proposal, it recommend
the same be adopted. Mr. President.

CHAIRMAN GRAYBILL: Mr. Aasheim.
Mr. Aasheim, please discuss the Legislative
bicameral article.

DELEGATE AASHEIM:  I shall do that,
Mr. President, with enthusiasm. Members of the
assembly, we have today three proposals for a
Montana government and I assure you, they have
all been good proposals. They are good proposals.
The parliamentary systeln  has been proven. I
can’t say that the unicameral has been proven, but
it works in Nebraska apparently. The bicameral
system has been in operation for many years. It
has many faults and it is probably tragic that we
are meeting at this time because of the stigma

attached to the last Legislative Session; and I
think it’s probably well that we should analyze
that Legislative Session before we become unduly
critical of the bicameral system. Because that
Legislative Session was faced with apportioning
itself which is, in itself, a mammoth task. They
were forced with a sales tax which proved to be an
imponderable task. Consequently, they were ac-
cused of bickering; they were accused of being irre-
sponsible and I think now you people, who have
come here as delegates to make improvements,
have come to realize more and more that maybe
there was justification for some of that irrespon-
sibility which you accused that LegislativeAssem-
bly of. I have yet-I’m not going to criticize the
unicameral because, really, we don’t have any-
thing to criticize because we don’t know how it
would operate. I think it would operate in Mon-
tana. We can live with that kind of a system but
I’m reminded of the time Khrushchev was here in
America. He traveled throughout America and
had seen our economy and our political system
and one of the Americans asked him, “You have
seen how well ours works; would you adopt our
system,” and Khrushchev turned to him and he
said, “If the reverse were true, would you adopt
ours?” And with that in mind, it’s pretty difficult
to change a system. It’s a matter of making it
work. And in our deliberations so far, I think we
have made great strides in making our system, the
bicameral system, work better. Now, we have
given them more time and this has been the big
criticism in the past. They have been rushed,
there’s no question about it. We have been rushed
in our deliberations; we would liked to have had
more time but they have not had the time. In fact,
they have had less time for what they have had to
do. Now, there were some matters said about the
unicameral system, which I would like to not
criticize too much, but they were made with the
idea that the bicameral was not accountable. I
think if we were to look back over the years, the
bicameral has been quite accountable. They have
accomplished much. They have been criticized
much. But the bicameral system is a democratic
system. The people don’t want quick action; they
want deliberate action. They want legislation
considered carefully. Yes, individuals, groups,
want action, but the masses are very conservative
and I have said at one time that because of that
fact, the unicameral people will not last long. And
I am certain that the first two sessions of the
unicameral, you will find a big change in the
membership because the people don’t want that
quick a change. And what’s going to happen?
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You’re going to get a group who are afraid to move
for change. They’re going to be afraid to be
innovative, and that is an important facet of the
bicameral system. This chamber, the house
chamber, can dare to be innovative, because they
know that the next chamber will take a second,
long look at it. And this is probably the greatest
criticism that I might present to you about the uni-
cameral system. The members are going to be
cognizant ofthisconservativefeelingofthepeople
and the unicameral, instead of being progressive
and innovative, is going to be conservative. They
don’t dare to be innovative. In fact, it’s not going
to do what the unicameral people think it’s going
to do. It was said that Norris barnstormed through
Nebraska in 19--somewhere  in ‘30, ‘35, ‘37 it was
adopted-and he sold it because it was economical
and it is economical; there’s no doubt about it. It’ll
be-cost less to operate the unicameral system but
I ask you, can we be penny-wise and pound-foolish?
The other day we were talking about the amount
of money that’s lying around for the State of
Montana to be investing--some $350,000,000.
That’s a lot of money, and if the bicameral
structure might help protect because it has time to
think, because it has time to watch these matters,
whereas the unicameral probably would not. I
maintain it’s better to have two eyes than one in
any matter and I think we’ve found that in our
deliberations. Now I don’t know about this
statement that a unicameral makes better repre-
sentation for the rural people. I don’t believe it
really does; I can’t see where it does because, in our
proposal, we have more people in the bicameral
system, so I would challenge that statement. As a
matter of the lobbyists, I really can’t answer that.
Will the lobby have more influence in a unicam-
eral or a bicameral? I really don’t know. I really
don’t know. Like we’ve said before, if you want to
pass something, you want a unicameral. If you
want to keep something on the books, you want a
bicameral, but I don’t think that that’s a very good
argument. But I want to make just one more
comment and this probably you people have seen
here in this-in operating here, that you have
friends already, and when you can see how you
vote’or how your friends vote and your friend has a
proposition, you sometimes hesitate to vote
because of that friend’s position. Now, this isn’t so
apparent right now but suppose you had spent say
a year or 2 years, 4 years, 6 years-1 don’t care
whether you’re Republican or Democratic-
eventually, you’d develop a fraternity. This is
what I am afraid of-really afraid of. I’ve seen it
operate and if you have a second house, you have a

safety valve. Now, the unicamerals  say this is
what we’re talking about; you’ve got to be
accountable. I agree but, just the same, you also
have to be a human being. You’ve got to be a
human being no matter where you are and there
are times you’re going to weaken even if you’re
representing the people back home. Now, I’m not
going to spend any more time. Someone else
probably has a few more words to add.

CHAIRMAN GRAYBILL:  I t  i s  t h e
Chair’s intention to recess at 5 o’clock unless
someone wants to add something to this. But we
are going to come back tonight, so we can discuss
the Legislative article further tonight. I think I’ll
call on Mr. Eskildsen.

DELEGATE ESKILDSEN: M r .  C h a i r -
man. Thereason that we’re coming back tonight is
that it would be impossible to get done here in any
reasonable length of time. We have four new
sections. We have under reconsideration Section 4
and Section 16 and possibly others, and we’re not
through with Mag’s motion now, so it would be
late in the evening before we’d ever have a chance
to get through. For that reason, I move that the
Committee of the Whole stand in recess until 8:00
p.m. this evening.

CHAIRMAN GRAYBILL: Motion is to
recess until 8:00 p.m. All in favor say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and so ordered.

(Convention recessed at 5:00 p.m.-recon-
vened  at 8:05 p.m.)

CHAIRMAN GRAYBILL: The Conven-
tion will be in session. The committee will be in
session. Mr. Aasheim, we’re on Section 1 ofArticle
V of the bicameral Legislative proposal and you
had just had the floor, and if you want the floor to
summarize what you said before, you may haveit,
or we can go ahead and debate. Section 1 ofArticle
V on page 32.

DELEGATE AASHEIM: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Aasheim.
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DELEGATE AASHEIM: I think I took all
the time I had coming and I’ll let someone else talk
if they want the floor.

CHAIRMAN GRAYBILL: Very well, the
question is on Section 1 of Article V on page 32, the
bicameral proposal. Is there discussion’?

Mrs. Robinson.

DELEGATE ROBINSON: Yes. Will the
other part of my conference committee of yester-
day yield to some questions? (Laughter)

CHAIRMAN GRAYBILL: Mr. Aasheim,
will you yield?

DELEGATE AASHEIM: I yield.

DELEGATE ROBINSON: Going back to
some of your remarks that you made earlier con-
cerning the bicameral Legislature and the uni-
cameral. You made the comment that a unicam-
eral body would tend to be more conservative,
would tend not to be innovative. I wonder if you
have any information or statistics to back that up,
or is that just a personal feeling that you might
have?

DELEGATE AASHEIM: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: This is my per-
sonal feeling and I’m concerned about it because I
think it is a possibility, I really do, that the first
approach to this will be to have a liberal group and
the people, I feel, don’t want-1 mean, that this is
democracy. Democracy is a slow moving process.
People may demand something on the spur of the
moment but really they’re conservative and I
think that the body will tend to become conserva-
tive by public demand.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: I don’t under-
stand. You were talking against unicameral
today, saying that it would tend to become conser-
vative, and now you’re saying that a unicameral
will become conservative because that’s what the
people want. I don’t understand your reasoning.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: I feel that the
purpose of unicameralism is to express the imme-
diate feeling of the people, and I think that’s what

you’re trying to embody here in unicameralism be-
cause you have-1 am under the impression that
the two bodies are too conservative and have been
holding back good legislation, which they have. I
can recall back in 1958 and 1959 we were trying to
get vo-tech instituted into Montana, and we tried
and we tried and we tried, and finally now we have
a pretty fair vo-tech program. I can mention many
things which finally became adopted but it took a
long time, whereas, I thinkifprobably unicameral
to start out and they would flare right in and
people aren’t ready for it.

C H A I R M A N  G R A Y B I L L :  M r s .  Robin-

DELEGATE R O B I N S O N :  Y e s , Mr.
Chairman. I would like to just comment briefly  un
his remarks. I think he has proven a very good
point in favor of unicameral, indeed. We are not
interested in a system that does  stop the will of the
people. I have done some research on Nebraska’s
unicameral and it has not become conservative. I
would dare say that they have done a few things
that this unicameral body ought to do. One is they
have adopted an ombudsman, or people’s ndvo-
ate. They also have consumer protection, some
thing that failed to pass in this last session of the
Legislature. If you will look back at what happened
on consumer protection, a very good consumer
protection bill was introduced in the House. It
passed 73 to 25. A similar consumer protection
proposal was introduced in the Senate. Passed
52 to 3. What happened to these bills when they got
to the other committee in the other house? They
died. They were never even reported out of commit-
tee. Here were two houses that were both very
much in favor of consumer protection, but the
people of Montana did not get any consumer pro-
tection. I would simply submit that the notion that
unicameral bodies tend to become too conserva-
tive simply is not proven.

CHAIRMAN GRAYBILL: Now, theChair
would like to remind the delegates that we’re de-
bating Section 1 of Article V of the bicameral
Legislative proposal in an effort to make it the
best bicameral Section 1 we can get.

Mr. Burkhardt.

D E L E G A T E  B U R K H A R D T :  M r .  Prcsi-
dent, you’ve said very clearly what my point was
going to be. I think we’ve been exposed this after-
noon, and the appearance is we might be exposed
this evening to an educational process that we
may not need. I have a feeling that consultations
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one by one would be far more interesting and edu-
cational than perhaps the kind ofspeeches that we
may be tempted to give  here on the floor. I think
that your point is one that I wanted to simply ask a
question about. Are we  not designing the best pos-
sible bicameral system, rather than debating its
merits in general?

CHAIRMAN GRAYBILL: Is there other
discussion of Section 1’~

Mr. Kelleher.

DELEGATE KELLEHER:  I  have  th i s
question, Mr. Chairman. It was  obvious to me in
the Legislative Committee upstairs that we
agreed to pass the decision on bicameralism
versus unicameral&n  to the people. If we’re
agreed on that, then what are we debating? What
is the issue?

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: Mr. Chairman, as
far as I know we’re not agreed on that. Maybe that
question should be brought up to the body tonight.
I think there isn’t an agreement as to this ques-
t ion.

CHAIRMAN GRAYBILL: Well, this mat-
ter has been brought up to the Chair and we might
as well have it out. Now, we did vote the first day to
submit a dual proposal, including both bicameral
and  unicameral to the Style and Drafting Com-
mittee so the Chair takes the position that we must
go through the bicameral and through the uni-
cameral both, and submit the best possible draft of
each to the Style and Drafting Committee. This
body voted to do that. Secondly, this body voted to
do that after the Legislative Committee chose to
conduct its entire committee operations on that
basis. It was not an adversary operation in the
committee. Now, I think it ’s a l ittle late to change
that, except if you want to vote on it, you’ll have a
chance to vote on it when Style and Drafting sug-
gests a ballot, if it does. Is there further discussion
on Section 1 of Article V?

Mr. Aasheim.

DELEGATE AASHEIM: For a point of
clarification, I didn’t tell  the group about this but
we had the television cameras on this afternoon,
and part of the plan was  to present a few argu-
ments for both sides for the viewing public be-
cause the viewing public would like to know-the
listening public would like to know the pros and
cons, and that’s why I arose to answer the argu-

ments for the unicameral when the unicameral
proposal was presented. And it was just for a mat-
ter of information because, oh, I have been asked
time and time again, “When are  the bicameralists
going to speak up for their side?” And I still stand
by my original motion that this be put on the bal-
lot. However, I understand from the Style and
Drafting and the powers that be that we will have
an  opportunity to decide this when it comes from
Style and Drafting. And I think, Mr. Chairman,
the group would like to know--will we then, when
it comes back from Style and Drafting, will we
have a chance to reconsider our motion?

CHAIRMAN GRAYBILL: Well, first-let
me answer your first question first. I certainly
agree with you, Mr. Aasheim. I think it ’s unfortu-
nate that the television cameras did not get both
parts. I was not aware of the fact that that was the
purpose for which you arose this afternoon or we
might have made amends and let you get on telc-
vision to explain that. I have tried not to vary the
program here based on what the television people
cared to film. I’ve tried to go right ahead without
worrying about what they film, but I think your
point is well taken. Now, as-I’ll tell you how the
Chair sees it, which may certainly not be the final
result, but you conducted your committee not as an
adversary thing, but as an  attempt to find a good
bicameral and good unicameral proposal. The
first thing we did when the Legislative proposal
was up was to adopt a motion, which we adopted, I
think, unanimously or nearly unanimously that
we would send this to Style and Drafting as a dual
proposal. Style and Drafting preferred that lan-
guage and so, I believe, did the committee; so that
Style and Drafting’s hands were not tied. But
Style and Drafting must deal with two separate
proposals if we send them there and the first thing
they will do is come in with a report which will
clean up the language, similar to the one that’s
going to be laid on your desks for General Govern-
ment tonight. But then another thing that Style
and Drafting must do the next time we send these
dual proposals back to them is propose a ballot.
Now, at that time, Style and Drafting has to de-
cide either to put this matter on as an alternative
matter, A and B, or to put one of them in the Con-
stitution and the other one off to the side, or devise
another of several possible ways ofputting this on
the ballot. At that point, when they ccnne  in with
that ballot proposal, this will be debated before
this group, and if anyone doesn’t like the proposal,
he can  propose to do it differently. And if he wins,
then unicameral or bicameral or parliamentary-
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well ,  I  guess parliamentary is out now-but any-
way those two could vie for the top spot or for the
only spot on the ballot. So, at that time, we can
debate if necessary this issue. The Chair is going
to resist  if  i t  can any attempt to determine this
issue tonight. I think it would be catastrophic in
morethanoneway,becauscifonesideortheothcr
got a very great upper hand, I think it might mean
that the other side would be out, and I’m not sure
how the votes are right now. So, I’d just as soon go
ahead and let Style and Drafting come in with
their ballot proposal after we’ve given them good
language on both sides. Now, with that explana-
tion, does anyone want to do anything other than
debate Section l?

DELEGATE AASHEIM: Mr. Chairman, I
do.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: I will close on
Section 1 if no one else wants to say anything.

CHAIRMAN GRAYBILL: Mr. Brazier,
have you got a-for what purpose do you arise?

DELEGATE BRAZIER: I rise to call to
the attention of the Chair the fact that if this Con-
vention did agree to send both the bicameral and
the unicameral proposals to Style and Drafting,
then we’d better correct our minutes of February
19th,  1972,  because they do not  show any vote
taken by this  Convention,  only a report  by the
committee on legislation.

CHAIRMAN GRAYBILL: Very well, we
should correct them then because there was a vote
taken. Well, I’ll discuss that with the journal, but I
distinctly remember it was an oral vote, it was not
a roll call vote, and it was taken by the Ayes and
the Noes, and the Ayes had it and I didn’t hear any
Noes. So if the journal isn’t right, we should cor-
rect it, and I’m glad you brought that to our atten-
tion, Mr. Braizer. Let’s talk about it  later,  Rose-
mary. Now, members of the committee, you have
before you, on the motion of Mr. Aasheim, the
Chairman of the Committee on Legislative, that
when this committee does arise and report  after
having under consideration Section 1 of Article V
of the bicameral majority proposal that it recom-
mend that the same be adopted. So many as bein
favor of that motion, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.

DELEGATES: (No audible response)

CHAIRMAN GRAYBILL: The Ayes have
it. Will the clerk please read Section 2.

CLERK HANSON: “Section 2, Size: The
size of the legislature shall be prescribed by law,
but the Senate shall consist of not more than 40
nor  less  than 30 members and the House of not
more than 80 nor less than 60 members.”

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
when this committee does arise and report ,  after
having under consideration Section 2 of the ma-
jority bicameral report, I recommend that the
same do pass.  Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: I won’t make a
long speech on that. I think everything that was
said about size in terms of the unicameral issue
can be said here once again.  I  simply call  your
attention once again to the fact that of the other
bicameral Legislatures in the western states, ifyou
averaged them all out, you have a House of (X’/?
members and a Senate of 30%. They vary in popu-
lation from as small as ours, or almost so, or in
case of Wyoming to even smaller, I guess, to Cali-
fornia. They vary in size from smaller than Mon-
tana to Alaska, and that might be something of a
guide for us as we are thinking in terms of the size
of a Legislature that is both efficient as possible
and representative as possible. And then the sec-
ond thing, toremindyou onceagain,  that any time
we reduce the size of the Legislature we reduce the
size of the budget, and any time we increase the
size of the Legislature, we increase the size of the
budget.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: (Inaudible)...the
Clerk has my amendment.

CLERK HANSON:  “ M r .  C h a i r m a n ,  I
move to amend Section 2 of the bicameral com-
mittee proposal, page 32 in line 13 by striking the
figure ‘40’, and inserting in lieu thereof the figure
‘50’; and to further amend in line 13 by striking the
figure ‘30’, and inserting in lieu thereof the figure
‘SO’,  so that the end of line 12 and 18 will read: ‘The
Senate shall consist of not more than 40 nor less
t h a n ’ - e x c u s e  m e - ‘ n o t  m o r e  t h a n  XI n o r  l e s s
than  53 members.’ Signed, Davis.”
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C H A I R M A N  G R A Y B I L L :  N o w ,  y o u ’ v e
got that hackwards. It’s 53 and 50 members, Mr.
Clerk. The sentence should read so that the Senate
“will consist of not more than ;i3 nor less than 50
members of the House.” Okay? That right,  Mr.
Davis?

D E L E G A T E  D A V I S :  Y e s ,  M r .  P r e s i d e n t .
Would you want to finish the rest of it at one time
on the House’? Would that he permissible?

CHAIRMAN GRAYBILL: Yes, I think we
should finish it, but I don’t see where it goes.

C L E R K  H A N S O N :  “ A n d  f u r t h e r  a m e n d
on line 14 by striking the figure ‘80’, and inserting
in lieu thereof the figure ‘106’; and further amend
in line 14 by striking the figure X0’,  and inserting
in lieu thereof the figure ‘loo’,  so that the last will
read: ‘the House ofnot  more than 1Oti  members nor
less than 100 members.“’

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l ,  M r .
Davis’ amendment has the effect of changing the
bracketed figures in the Senate from 40 to 30 and
making them 53 to 50, and in the House that are
now 80 and 60, and making it 106 and 100.

Mr. Davis.

D E L E G A T E  D A V I S :  M r .  P r e s i d e n t ,  f e l -
low delegates, it is the proposal here to have the
House of Representatives the same as this hodv  is
here. That’s the present law in the State of Mon-
t a n a  t h a t  h a s  b e e n  a p p r o v e d  b y  t h e  c o u r t ,
although presently on appeal, and the Senate 50
members. Now, we’ve douhled the 50 to be 100 and
we’ve doubled the not more than 53 in the Senate
to he 106 in the House. I will not repeat the com-
ments of this afternoon other than to say this has
been judicially approved. I would be hopeful that
the State of Montana could continue until afterthe
1980 census to work on this basis, unless there’s
something that’s inherently wrong with i t  or
unless the court repeals it. Also, I think we have a
unicameral system of 100. I think the House in a
hicameral  system should he 100. If it goes to the
vote of the people of the State of Montana, let it go
on i ts  merits  not  on less in one or more than
another. Let it be represented. Let’s get a truereac-
tion of the people as to whether they want this or
not.  I  think it  relieves the Legislature of a great
burden. I’m hopeful we won’t have a vote on it in
this chamber.  I  think when we are so presump-
tuous in this chamber to feel that if a hill didn’t
pass it was because the Legislatures did not know
the will of the people in their respective commu-

nities,  could be a grave error. They may have been
reading the mail exactly right when they turn
down these many proposals  that  you or  I  may
think that’ve been good at  that  t ime,  that  they
were not what the people wanted. So let’s suhmit
this to the people on its merits on the ballot and let
them decide as a fair  shake all  the way around.
Thank you.

CHAIRMAN GRAYBILL: Is there further
discussion on Mr. Davis’ amendment’? Make the
Senate 53-50,  and make the House 106-100.  Very
well-

Mr. Aasheim.

D E L E G A T E  A A S H E I M :  M r .  C h a i r m a n .

C H A I R M A N  G R A Y B I L L :  M r .  A a s h e i m .

D E L E G A T E  A A S H E I M : I’m not going to
repeat my talk of this afternoon, hut as a suhsti-
tute motion, on line 14, I move to amend “53”
to “50”; and “50” to “45”; so we’d have a possi-
bility of 50 and 45 the lower limits. And in line 15,
amend that to “90” and “90” and the last number
“100”. No, that isn’t right. One hundred. Yes, the
first number would he 100 and the second one 90.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l ,  M r .
Aasheim’s substitute motion is to make the Sen-
ate bracket 50 and 45 and the House bracket 100
and 90. So the brackets in the Senate would he 50
as a maximum, 45 as a minimum; in the House it
would be 100 as a maximum and 90 as a minimum.
Those limits are higher than the limits in the
majority proposal,  but they’re lower than Mr.
Davis’ limits.

Mr.  Johnson.

D E L E G A T E  J O H N S O N :  M r .  C h a i r m a n ,
I rise in support of Mr. Aasheim’s motion. The
cowboys down in Powder River will like that.

C H A I R M A N  G R A Y B I L L :  M r .  H a r h a u g h .

D E L E G A T E  H A R B A U G H .  I  w o u l d  l i k e
to ask Mr. Aasheim if he would yield to a question.

C H A I R M A N  G R A Y B I L L :  M r .  A a s h e i m ?

D E L E G A T E  A A S H E I M :  I  y i e l d

D E L E G A T E  H A R B A U G H : Mags,  in con-
sidering both of these proposals in your com-
mittee, I wonder if one of the factors involved was
that  of  reducing the total  size  of the legislative
body, and what is your feeling? Do you feel that,
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generally, the committee felt that a reduced size
was favored over all?

CHAIRMAN GRAYBILL: Mr. Aashoim
-you...(Inaudihle)

DELEGATE AASHEIM: I think we had
mixed feelings about this.  We had a minority
report  which wanted more and I was happy with
40 and 80-80 would hi: the top for the House and
40 the top for the Senate,  and I  think maybe,
counting, I  think WC’  prohably had 3 for my pro-
posal and maybe :1  for the minority and then some
(Inaudible) in between. So this is really a compro-
mise in this area.

CHAIRMAN GRAYBILL: Mr. Harhaugh.

DELEGATE HARBAUGH:  I ’ m  c o n -
cerned that possibly by raising these figures to a
limit that is quite a lot above, at least with Mr.
Davis amendment,  quite above-a lot ahove  the
figures that the committee reported out, that per-
haps we are weakening the appeal of the bicam-
eral  proposal ,  and I  think that  we ought to con-
sider  that .

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman. I,
too, had a minority report here. I didn’t intend to
get up and talk at all because I usually get shot
down on everything today. But these figures that
are in the proposal are there because the unicam-
eral people outvoted us in the committee and this
is what it amounts to, and that is thereason for the
minority report.  Both the proposals were written
mainly by the unicameral people in the committee.
Thank you.

CHAIRMAN GRAYBILL: iV,,.  Dahood.

DELEGATE DAHOOD: Well,  Mr. Chair-
man, I’m somewhat concerned about the proposal
that I have before me. I look to it for guidance and I
assume that a considerable amount of study went
into its preparation. I’m looking at page 41, and I
would ask at this point if Mr. Aasheim will yield
for a question?

CHAIRMAN GRAYBILL: Mr. Aasheim?

DELEGATE AASHEIM: I will.

DELEGATE DAHOOD: Mr.  Aasheim,  I
am informed through your committee report on
page 41, and I’m reading from it: “A lesser num-
her of 60 to 80 in the House and 30 to 40 in the Sen-

ate will make for a more dedicated and morequali-
fied membership. Responsibility can he more
e a s i l y  p i n p o i n t e d  i n  t h e  s m a l l e r  b o d y .  T h e
smaller body will decrease the amount of legisla-
tion introduced, and will also make a more func-
tional lawmaking body.” Those reasons  appeal to
me.  May I ask why the change at this time?

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman,
in my opinion it is not changing and I’ll assume
the full responsibility for those words. Those are
my-that’s an expression of my feeling and I
think maybe that  I  was alone amongst the bi-
cameralists in recommending the smaller num-
b e r ,  b e c a u s e  I  t o l d  m y  constitutents  t h a t  I
felt the body was too large at 104, at 100. I thought
80 would be adequate. They didn’t argue with me
and I’ll go back home and I’ll still defend my
position, but right now, I  can see where 40
and 80 is  not  sat isfactory to this  body,  and I’m
willing to compromise to recommend the 45 to
50 for the Senate and 90 to 100 for the House. I
have heen  in this House when it was 92 or 94 and I
felt  at  that t ime that Montana was well  repre-
sented in the House, and I think that 90 would cry-
tainly give good representation. And you may ask
again, how come we aren’t agreed. There were 14
people in that committee and they were sincere in
their opinions like I’m sure you people are tonight.
You are s incere and you have your convict ions
and this is a matter ofconviction. You can’t look in
the books and f ind what  the r ight  answer is .
You’re just going to have to use your good judg-
ment, and I think 45 to 90 would be a good compro-
mise.

CHAIRMAN GRAYBILL: Mr. McKeon.

DELEGATE McKEON: Mr. Chairman, I
urge retention of the figures in the majority pro-
posal .  I  understand the problems of the rural
people; however, I don’t think by addit,ions  we’re
going to solve the fact of life in the State of Mon-
tana, that the cities grow and the population ofthe
rural areas diminish. Also, Mr. Chairman, I cam-
paigned on the platform of bicameralism with the
condition that I would come to the Convention and
urge that the size of the Senate and the size of the
House be reduced greatly. I am satisfied with the
majority proposal and for thereasons espoused by
Mr. Dahood  and the other reasons are  shown by
the stat ist ics that  the smaller  bodies are much
more effective. I do urge retention of the majority
proposal.  Thank you, Mr. Chairman.
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CHAIRMAN GRAYBILL: Mr. Hanson.

DELEGATE ROBERT HANSON: (In-
audible)...Mr.  Aasheim yield to a question?

CHAIRMAN GRAYBILL: Mr. Aasheim?

DELEGATE AASHEIM: I will.

DELEGATE ROBERT HANSON: M r .
Aasheim, I notice these figures are all in round
numbers and I know, during the last election in
the House we had of the 104 members that was
divided 55-49. And if it had been 3 different, it
would have been 52 to 52. Now which party would
have been the party that was in charge of the oper-
ation of the House, which could go to the Senate if
it were bicameral or this would apply to a unicam-
eral body. Don’t you think it would be wise ifwe’re
going to do all ofthis,  that you should end up some-
where with an odd number or some provision in
the Constitution, because we came within 3 of
having a 52.72  break in the House  this last time?

DELEGATE AASHEIM: M r . -

CHAIRMAN GRAYBILL: Hanson.

DELEGATE AASHEIM: - H a n s o n ,  I
don’t believe you could have an odd number in
both cases, You’d have to have an even in one and
odd the other. Yousee,  it would be45 in theoneand
50 in the other, half and half, and I don’t think you
could have an odd number  in both of them.

DELEGATE ROBERT HANSON: Then
as our present situation the Lieutenant Governor
votes in case of a tie, but under the new proposal he
will not be a member of the Senate, I think, and so
you could have a ploblem  there, too.

DELEGATE AASHEIM: Mr. President,
may I answer that’?

CHAIRMAN GRAYBILL: Mr. Garling-
ton was up next, Mr. Aasheim.

DELEGATE GARLINGTON: Mr. Chair-
man, I am getting very troubled about the course
that this is taking, and I fear we’re prejudicing our
entire constitutional operation by this affair. I’m a
perfect guinea pig for this business ofchoosing be-
tween uni- and bi-. I came here with my mind
completely open and I wanted to hear what the
people had to say on the one side and on the other.

CHAIRMAN GRAYBILL: All right, now
Mr. Garlington,  the Chair would like to ask you if

you’re discussing Mr. Aasheim’s substitute
amendment?

DELEGATE GARLINGTON: Well, t h i s
relates to the matter of size-

CHAIRMAN GRAYBILL: Very  well.

DELEGATE GARLINGTON: - b e c a u s e
this is where it cuts, it seems to me. Size relates to
efficiency, and it has been pointed out here that
with a reduced size there are economies affected
which make for moreresearch and more efficiency
in the production. And I think we all know, the
larger the group the tougher it is to get something
hammered out and accomplished. We must
remember now we have taken off the shackles as
far as the duration of these sessions are concerned.
They now meet every year, they can meet for 80 to
90 legislative days, they can extend sessions on
their own. The cost is doubled over what it has
been before. Now, we suddenly have put ourselves
in the position of where, on a unicameral basis the
limit is 100 to 105, and now we’re saying that on
the bicameral basis it will be substantially 150,
which is a third higher-,50 percent higher than
the other. And when you try to justify that to the
public, I think we’re going to have area1 hard time
doing it. Now, I came here with the idea that we
could either have the choice of a unicameral body
of about 100, which would acknowledge the need
of the rural areas for representation, or if we
thought it was more efficient to have the double
size, we would reduce this hundred into two
houses of 66 and 33 or thereabouts, and that was
the complexion of the report as it came in. Now,
suddenly we’re changing it and I want to sound
the alarm that if we do it on this basis, then we all
of a sudden boost the cost by 50 percent. We are
committing ourselves to a very dangerous course
and I want to call the alarm while there is yet time.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. President, in re-
gard to my good friend Mags’ amendment, we
were going to have in either one under this plan
100 districts and in the unicameral you have 100
districts, in the bicameral you have 100 districts-
they elect one from each district. In the bicameral
then, you have two districts for the Senate like we
have now. If you reduce your bicameral, you’re
goingto have to have smaller districts. The  only
way a smaller number-you have to have a greater
area district and that way you have to incorporate
larger numbers and increase-put more rural area
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in with the populated centers. As I said this after-
noon, this is to strike some balance of harmony
between the city, the populated city, and the rural
areas. I agree it’s a fact of life that you can’t
change the numbers, but under  a single member
district all of Montana will be represented in this
manner. The efficiency argument just cannot be
denied. Russia has a very much more efficient way
and so has China. We’re trying to give all these
people the right to be represented when they do
come here in whatever form that we do elect.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE MCNEIL:  Mr. Chairman, I
agree with Delegate Garlington  that the numbers
chosen here may chart a dangerous course. I sub-
mit that it will be extremely dangerous if the
people of Montana are not given the opportunity
of retaining the present government that they
know, and I’m speaking of a bicameral, two-house
system with precisely the same size that they have
now which has been apportioned and districted by
our Legislature, has withstood its first federal
court case. I submit that the majority report, if
those numbers are adopted, would give the people
of Montana a choice of a unicameral with a re-
duced size, or a bicameral with a reduced size, and
no option to select from the present form of govern-
ment with the present size. For that reason, I
would support either of the amendments and
oppose the majority report.

CHAIRMAN GRAYBILL: Mr. Rlaylock.

DELEGATE BLAYLOCK: Mr. President,
I rise to support Mr. Aasheim’s substitute motion
-for the figures 50 and 45, and 100 and 90. And so
far as any increased costs are concerned, it won’t
be increased over what it has been. We have had
those figures operating here in our state Legisla-
ture, and as Mrs. Robinson pointed out the other
day, that’s less than 1 percent of the cost of state
government, so I don’t think cost is any argument
in this matter, and I believe that if WC leave those
figures there that the bicameral then has the best
chance, so far as their proponents are concerned,
in trying to sell or to get the people of the State of
Montana to adopt the bicameral system, if both go
out for people’s consideration.

CHAIRMAN GRAYBILL: Very well, the
issue is on Mr. Aasheim’s substitute amendment.

DELEGATE ROMNEY: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: I wish to say a
few words about this. First of all, we’re endeavor-
ing to get the best program WC can for both uni-
cameral and the bicameral on the ballot. What are
the people who vote on this proposition going to
say when they see two sets offigures for the House,
one that we adopted this afternoon considerably
larger  than the other? They’re going to say, “Well,
this is a loaded game,” and they’re not going to
like it; and one or the other of the programs is
going to suffer. As was adopted this afternoon, a
larger number of representatives for the unicam-
eral was adopted. Now we’re talking about, in the
proposition offered by Delegate Aasheim, of ye-
ducing  it so that it would be lower in the bicameral
than in the unicameral. This would get the people
who are penny conscious among the voters more
likely to vote for the bicameral than for the unicam-
eral, and perhaps that is the carrot that is being
offered. Now, let us consider a minute the money.
Mrs. Robinson, this afternoon I believe put a figure
of one and a half million, roughly, on the cost of
the last Legislature which ran into extra time.
Now, that is a lot of money, and it’s the most that
we ever had, but everything is costing more. I have
the last budget book in my hand. Let us see, for
example, the Judicial branch of the government. I
think the Supreme Court of 5 and the judges num-
bering 26, in the 1969 biennium, there was
expended for that judiciary $720,097 in 1968, and
in 1969, 721,219. In the 1971 biennium, the ex-
pended amounted to for 1970,881,564.  And at the
time the book was printed, the anticipated was
897,100. The 1973 biennium anticipated-or rec-
ommended, pardon me--was  $941,480 for 1972,
and 910,875 for 1973. Now here in one branch of
government, the important judiciary, they have
recommended 1,800,OOO  odd, for the next bien-
nium. Now it seems to me, this goes through-1
just picked the judiciary becauseit was handy and
of small number-31 people as compared to 150,
odd, in the last Legislature when they spent
150,000,000-1,500,OOO  in round figures. Now, I
don’t think that we should be frightened by this
money business, because it’s going to be more and
nmre  all the time as long as this inflationary trend
is continued. Rut the people who vote on this are
not handling 1,500,OOO  or 1,800,OOO.  They are
thinking about the cost of beef steak and potatoes
and one thing another, and they are going to bc
motivated perhaps by this carrot that is offered to
help one side as against the other in the voting on
June 6th. I think that, based upon a principle of
equity, we should have approximately the same
number of people in the House of a bicameral as
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you have in the House of a unicameral, and that
was decided this afternoon. Now, the bicameral
proposition, which we want to have just as fair as
the other, is going to suffer unless we do some-
thing to equalize it, and I object to-the substitute
motion of Delegate Aasheim, and trust that the
original motion of Delegate Davis prevails.

CHAIRMAN GRAYBILL: Mr. Hanson.

DELEGATE ROD HANSON: Mr. Presi-
dent, I agree with Carl Davis’ motion and oppose
Mag Aasheim’s because I think that we should
have some consistency; and if we don’t agree to the
figures that Mr. Davis has put in, then I think we
should reconsider the action we took this after-
noon in increasing the unicameral Legislature to
the point that we did.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, it ap-
pears to me as though we are actually giving the
voters three choices. You have the choice of the
present system in the old Constitution. You’ve got
the choice of a bicameral system, meeting anna-
ally with at least go-day  sessions. And you have
the choice of a unicameral system of perhaps 100
members or more meeting also 90 days annually.
If you accept Mr. Romney’s figures and you apply
them to the bicameral system with a membership
of approximately 100 in the House and 50 in the
Senate, you will double the cost of the legislative
sessions in the foreseeable future. In other words,
instead of costing one and a half million dollars for
the Legislature under the present system if it’s bi-
ennial, it will cost in the vicinity of three million
dollars. Now, these costs are getting excessive and
these costs in my mind will be very relevant in the
minds of the voters when they come to compare
these three systems. If those of you who would re-
tain the bicameral system want it retained on an
annual session basis, then it would seem to me
only logical that you’re going to simply have to cut
down the number of members in that session. If
you don’t, I think the voters will cut it down for
you, and you may also cut down every reform that
you anticipate in this new Constitution.

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: Mr. Chairman, I
rise to a point of order. In the report that I have,
there’s a minority proposal and a minority report
which, as far as I know, we haven’t considered.
Hasn’t it been customary in our proceedings here

that after the majority proposal is made that a-
that the minority proposal is then considered
first?

CHAIRMAN GRAYBILL: Mr. Amess,
you may be entirely right, but I only recognize the
people that rise. And if the minority wants their
proposal considered, they’d better rise and make
it.

DELEGATE ARNESS: Mr. Chairman, as
I understood Mrs. Bates’ remarks earlier, that was
what was intended. Maybe I didn’t exactly com-
prehend that, but her remarks seemed to me to be
an author of their minority proposal Number 2
that appears on page 54.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, we
have Mr. Davis’ report now or his substitute mo-
tion which is almost the same, and in regards to
the size of the Legislature, in talking to the people
at home, many people did say we want less people
up here, we want a smaller Legislature. But when
you ask them, do you want less representatives,
and immediately “No.” It’s just like taxes. It’s fine
as long as the other fellow pays them, but when we
lose our representation we don’t want this to hap-
pen to us. That’s all right for the person in town.
And I support a large body.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you Mr. Aasheim’s
substitute motion that Section 2 of Article V ofthe
bicameral Legislative proposal beamendedso that
the Senate limits are 50 as a maximum and 45 as a
minimum; 100 maximum in the House and 90
minimum. So many as shall be in favor of that
motion, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it and that motion fails.

UNIDENTIFIED VOICE: Division

CHAIRMAN GRAYBILL: All right, we’ll
have a division, but no roll call. So many as are in
favor, say Aye; opposed, No. Have all the dele-
gates voted?

(No response)
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CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

C H A I R M A N  G R A Y B I L L :  6 8  ha.ving
voted No and 28 having voted Aye, it’s defeated.
Now, we’re back considering Mr. Davis’ amend-
ment. His limits are for the Senate 53 at the top
and 50 at the bottom; for the House, 106 at the top
and 100 at the bottom. So many as shall be in favor
of Mr. Davis’ amendment please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

C H A I R M A N  G R A Y B I L L :  C h a i r  i s  i n
doubt. We’ll use the voting machine. If you’re in
favor, vote Aye. If you’re against, vote No, on Mr.
Davis’ amendment. Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Any delegate
wish to change his vote?

(No response)

C H A I R M A N  G R A Y B I L L :  5 5  h a v i n g
voted Aye and 40 having voted No, the motion
carries. We’re now on Mr. Harper’s motion that
when this committee does arise and report, after
having under consideration Section 2, as
amended, that it recommend the same be adopted.
All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.

DELEGATES: (No audible response)

CHAIRMAN GRAYBILL: The Ayes have
it. Will the clerk, please read Section 3 of the bicam-
eral Legislative Article V?

CLERK HANSON: “Section 3, Election
and Terms of Members: A member of the House of
Representatives shall be elected for a term of 2
years and a member of the Senate for a term of 4
years. One-half of the senators shall be elected
every 2 years. The term of the members shall begin
on a date provided by law.” Mr. Chairman, Sec-
tion 3.

CHAIRMAN GRAYBILL: Mrs. Bates

D E L E G A T E  B A T E S :  M r .  C h a i r m a n ,
when this committee does rise and report, after

taking under consideration Section 3, I recom-
mend do pass. Mr. President.

CHAIRMAN GRAYBILL: Mrs. Bates.

D E L E G A T E  B A T E S :  T h i s  s e c t i o n  i s
almost identical to the present structure of four-
term senators with one-half being elected in each
general election.

C H A I R M A N  G R A Y B I L L :  M e m b e r s  o f
the committee, you have before you on the motion
of Mrs. Bates that when this committee does arise
and report, after having under consideration Sec-
tion 3 of Article V of the Legislative bicameral pro-
posal, that it recommend the same be adopted. So
many as are in favor of that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: (No audible response)

CHAIRMAN GRAYBILL: The Ayes have
it. Very well, we’ve finished with the unicameral-
bicameral. Now, there are several people who have
indicated to the Chair they want to propose new
Legislative sections. The first is Mr. Habedank.
Mr. Habedank, may the clerk read your proposal?

DELEGATE HABEDANK: (Inaudible)

C L E R K  H A N S O N :  “ M r .  C h a i r m a n ,  I
move to amend the majority unicameral proposal
of the Legislative article by the addition of the
following section on page 9, line 6 of the proposal:
‘Section 17: Referendum of Unicameral Legis-
lature, subparagraph 1: Six years after the pro-
visions of this article shall go into effect, the
secretary of state shall place upon the ballot at
the next following general election the ques-
tion, quote, Shall the unicameral legislature
form be continued? end quote. Subparagraph 2:
If a majority of the qualified electors voting on
the question answer in the affirmative, the
form shall be continued, and this section shall
be on no further effect. Subparagraph 3: If a
majority of the qualified electors voting on the
question answer in the negative, the provisions of
Section 1, Power and Structure; Section 2, Size;
Section 3, Election and Term of Members; Section
10, Organization and Procedure; Section 14, Im-
peachment; and Section 15, Districting and Ap-
portionment, as set forth in the bicameral legis-
lative proposal shall be substituted for Sections 1,
2,3,  lo,14 and 15 of this unicameral article and be
controlling upon the composition of future legis-
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lative assemblies. Subparagraph 4: The members
of the unicameral legislature shall remain in office
and their authority to act continue until their suc-
cessors to a bicameral body can be elected and
qualified. Subparagraph 5: The present Senate
chamber shall remain intact until such election
has determined whether the unicameral legisla-
ture is continued.“’

CHAIRMAN GRAYBILL: Very well-

CLERK HANSON: Signed by Habedank.

CHAIRMAN GRAYBILL: Purpose of Mr.
Habedank’s amendment is to add a Section 17
dealing with a referendum on the unicameral sys-
tem 6 years after the adoption of the unicameral
system if that’s what’s adopted by the people.

Mr. Habedank.

DELEGATE HABEDANK: Thank you,
Mr. Chairman. You’ve all had this amendment on
your desk for a couple of days and I’m not going to
extend this matter by a long speech. I have been
going back and forth like a yo-yo as between uni-
cameral and bicameral. Before I came here, I dis-
cussed this matter at length with legislators in
whom I have the highest regard. Almost univer-
sally, they favor a bicameral system because of
what they claim is the checks and balances. The
legislators, by and large, who have served pre-
viously in the Legislature and who are members of
this Constitutional Convention I feel, still feel this
way. However, the arguments in favor of unicam-
eralism are cogent and I feel that the people of the
State of Montana may well be disposed to adopt a
unicameral Legislature, or this body could, by its
action, if the people would ratify it, adopt a uni-
cameral Legislature. We heard a very excellent
talk this afternoon by Magnus  Aasheim about
something we have not tried. I think the people of
Montana should be given an automatic referral so
that if they do try this, they can see how it works for
6 years, and then without any petitions being circu-
lated or anything else being done, they will have a
chance to analyze what they have done on the
basis of performance and either continue it or dis-
continue it. And that is the reason for my amend-
ment. I think the thing should be considered in its
entirety because I feel anything in here that isn’t
exactly in accord with the two measures as they’ve
been written up-or are to be written up by Style
and Drafting-can be corrected. I have added, as
you have noted in its being read, Sections 10, 14
and 15 which, as far as I can see, are the only sec-
tions of the bicameral measure which would have

to be picked u.p.  Section 2, if the majority accepts
this measure, accepts the unicameral form that
ends it. If they don’t, then we go back to the bicam-
eral. Section 4 is put in there so that we will not end
up without having a Legislature that’s not in office
before their successors  can take effect in the event
we go back to a bicameral measure. Section 5 is put
in there to prevent anything happening to the
present Senate chambers during the 6 years that
this is being tried out, so that we have it intact if
we want to go back to the bicameral system. And if
WE don’t go back to it, of course, then they can do
as they please in the future. I would urge yoursup-
port of this amendment.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman, I
move to amend by saying-when I get far enough
away-1 can’t read it-instead of 6: years, in the
beginning of Section 17, subsection 1, in 1980.
This is a-I’ll speak to what-either that or-1
started to say 8 years, but then I realize that
wouldn’t be 1980. The census will be coming up in
1980. It’d be a time when we would face reappor-
tionment. We have voted to have, if we go to uni-
cameral, 4.year terms and this would give two
legislators two full legislative terms and maybe a
good chance to see it, rather than one and a half
and then have a sort of-almost a lame duck
affair, maybe, in the end of the second term.

CHAIRMAN GRAYBILL: Is there discus-
sion of Mr. Harper’s proposed amendment,
“1980”?

(No response)

CHAIRMAN GRAYBILL: If not, all in
favor of Mr. Harper’s amendment changing it
from “6 years” to the year “1980”,  please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No. (Laughter)

CHAIRMAN GRAYBILL: All in favor
say-vote Aye and opposed vote No on the voting
machines. We’re changing it from “6 years” to
“1980”,  which makes it about 8 years. Has every
delegate voted?

(No response)

CHAIRMAN GRAYBILL: Does  any dele-
gate wish to change his vote?

(No response)
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CHAIRMAN GRAYBILL: Close the vote.
It’s 48 to 46, Aye, so it is adopted. So, we’ve now
amended Section 17, sub. 1, toread”1980”.Is there
further discussion of Mr. Habedank’s proposed
Section 17?

Mr. Loendorf.

D E L E G A T E  L O E N D O R F :  M r .  C h a i r -
man, I rise in support of the motion made by Mr.
Habedank. After we finished with these two pro-
posals, I still believe as I did before; that you can’t
support a bicameral Legislature in this country
anymore, and the reasons, I think, are these. One,
a bicameral Legislature costs considerably more;
two, there’s no justification for that cost. Address-
ing myself to the latter question first, it seems to
me, to justify the bicameral Legislature, you have
to be able to show that it in some way checks the
other house, and I don’t think you can point to
any facts which show that it does. As pointed out
in the comment, 90 percent of the bills killed in the
last Legislative Session were killed in the house of
origin. Now, what about these other 10 percent?
Were they killed because they were bad bills, and
are there any facts that can show that they were? I
think legislators generally admit thatthereis alot
of buck-passing that goes on. In other words,
they’ll pass a bill from one house to another, just to
have it taken care of. We heard testimony to that
effect in the committee. One of the legislators who
testified last time, he said, “We were lucky the
House was there to kill that one bill you passed
over.” One of the house members replied to that-
he said, “Yeah, when that bill arrived in our house
one of our men commented, ‘The audacity of you
guys to send that over here’. And we immediately
breathed life into a bill that was dead in our house
and sent it back over to your house.” I think the
bills Mrs. Robinson introduced tonight are good
examples of that. Here’s two consumer protection
bills essentially the same. They passed the initial
house in both instances and the initial house
being the Senate and the House of Representa-
tives; but when it got to the final house it was
killed. When it comes time to bite the bullet, they
vote differently than if they can pass it onto some-
body else. Another reason I think bills are killed in
the second house sometimes is the sponsor in the
first house has done all the research. He knows
what the merits of the bills are, what the merits of
his bill are, and he’s prepared to discuss it. I’ve
seen in my observations as a lobbyist a gentle-
man who had to carry a bill in the second house
know nothing about it. Someone gets up and asked
him a couple of questions about if, he can’t answer

them, it’s killed. And, I know as a lobbyist, you can
use the time limit here to kill bills in the second
house. The first year I lobbied, I was asked by a
client to attempt to kill a bill. I went up to the com-
mittee hearing in the house of origin and pointed
out what I thought were the inequities in the bill
and thought it would be killed. To my surprise, it
came out greatly amended and eventually passed.
In following years, I’ve learned if I think the bill
has merit but has inequities in it, you wait until
the bill gets to the second house when there isn’t
time to bring it back; you point out the inequities at
that time and the bill is killed. Finally, who’s to
say the bills that are killed in the second house are
bad bills? As has been pointed out many times
here, the legislative audit is an example of a good
bill that was killed many times getting through
this Legislature, and assuming a second house is
some type of a check on the first house, is it really
needed, when you have the checks of executive
veto, judicial review and the peoples’ right ofrefer-
endum? I submit it is not. An example that was
used in testimony to us was that, assuming we had
a one-house Legislature and a Republican Gover-
nor, the sales tax would’ve passed last time.
Anybody with any sense knows that it’s the people
with their right of referendum would have vetoed
that. I think the argument that lobbyists control a
one-house Legislature easier than a two-house  has
been adequately answered, and I won’t comment
on that. But one other thing I heard here this
afternoon was, does a one-house Legislature pass
hasty legislation? I’ll submit the one-house Legis-
lature of the type we propose won’t pass any legis-
lation any more hasty than what goes through-
or what has gone through this house during past
sessions. Whether legislation is hasty or not is
determined by the time you give legislators to con-
sider. For example, the bills that went through
this house last time had to be cleared through here
in about, say, 4j days on the average if the Senate
was even going to take a look at them. Consider
our situation here, how much fasterwewould  have
to work if we had another body sitting over there
that was going to review our bills and for what
period of time. Finally, then, there being no real
argument, I don’t think, that a second house
checks a first will, by deleting the second house
where you savemoney. I think that should be obvi-
ous. By not having to run bills through two houses
you save time, you should save money. You defi-
nitely, and no argument can logically be made
against this, you do eliminate the end-of-a-session
logjams. And, finally, you can reduce the size in a
one-house Legislature without reducing represen-
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tation.  I think, comparing the two proposals we
adopted here today, rural  representation is  st i l l
protected in a one-house Legislature. Proportion-
ally, it will be the same. Then, I had a fiscal note
prepared by the budget  director  downstairs  and
had him compare a bicameral Legislature meeting
for 90 days at the current cost to the last Legisla-
ture of 150 members, and compare that to a uni-
cameral Legislature of 100 members. The cost in
the case of the bicameral Legislature would be
$X,430,000,  using round figures; the cost of a uni-
cameral Legislature would be $900,000, using a
round figure. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL :  M r .  Habe-
dank, would you look at your amendment?

DELEGATE HABEDANK: Yes, Mr.
President .

CHAIRMAN GRAYBILL: In  the  second
line where you say “this article will go into effect”,
I think you must mean “this section will  go into
effect”. May we make that amendment?

DELEGATE HABEDANK: Yes, you
may. I would appreciate it-maybe everybody else
got-

CHAIRMAN GRAYBILL :  T h e  w a y  I
have it now it reads, “In 1980 this section should
go into effect  and the secretary of  s tate  should
place on the ballot.” Now, if there is no objection,
w e ’ l l  m a k e  t h a t  interlineation.  H e  c a l l s  i t  a n
article but that would take care of the whole
Article V and I don’t think you meant that.  You
just want this section to go into effect for the elec-
tion purposes in 1980, right?

DELEGATE HABEDANK: This is  COT-
rect.

CHAIRMAN GRAYBILL: Is  there any
objection to that?

(No response)

CHAIRMAN GRAYBILL: Hearing none,
we’ll make that amendment. All right.

Mr. Felt.

DELEGATE FELT: Mr. Chairman, re-
gardless of the respective merits of bicameral
versus unicameral,  I  feel  very strongly that the
proposal by Delegate Habedank is of great impor-
tance to the possible acceptance of the entire Con-
stitution that we propose by the people. No doubt

that argument will  be made and can be made re-
garding many different individual parts of this
document that we are preparing, but it’s an escape
hatch for a lot of the people that I feel close to in my
area and throughout the state.  They,  general ly
speaking,  are not  as much interested in govern-
ment or in what we’re doing as I might wish they
were, but they seem to be interested in this ques-
tion of unicameral versus bicameral; and while
intrigued at least by unicameralism,  they tend to
accept the status quo. They don’t receive much of
anything from government,  or don’t  believe that
they do, and they’re not wealthy enough to be able
to afford to pay what it costs without it hurting, so
they take a look at the economical aspects perhaps
to a greater degree than I think might really be
warranted, too. And if they are inclined to go for
this, and if they think there’s a chance that uni-
cameralism  will be tried out, they will feel much
better if  they know that after some trial period
everybody can take another look at it. Am1 those
who think, “All right, it may work but I’m not
sure,” are likely to go along if we include a provi-
sion like this. It does no harm, certainly, ifbicam-
e r a l i s m  i s  a c c e p t e d  a n d  I  (Inaudible)...very
strongly urge your serious consideration of this
proposal .

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: Mr. President, I
just  want you to read Mr. Habedank’s motion
again, please.

CHAIRMAN GRAYBILL: I’ll read it be-
fore we vote.

Mr. Blaylock, if you want to say something.

DELEGATE BLAYLOCK: Yes, I wanted
to ask if Mr. Loendorf  would yield to a question.

DELEGATE LOENDORF: I yield.

DELEGATE BLAYLOCK: Jerry, you feel
very strongly for a unicameral and feel that it has
a great many advantages. If you’re that positive,
then, I would take it we should vote against Mr.
Habedank’s motion.

DELEGATE LOENDORF: Let me say
that to this. I feel I can find no justification forthe
bicameral system any more, but when we’re talk-
ing about something like that in the future I can’t
say as an absolute certainty i t  wil l  result  as the
best system. That’s why I support his motion. If
we try it we might like it.
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C H A I R M A N  G R A Y B I L L :  M r .  Habe-
dank’s motion reads like this: “There shall be a
Section 17 on the unicameral Legislative Article,
which reads as follows: ‘Subsection 1: In 1980 this
section shall go into effect and the secretary of
state shall place upon the ballot at the next follow-
ing general election the question: Shall the uni-
cameral legislative form be continued? 2: If a
majority of the qualified electors voting on the
question answer in the affirmative, the form shall
be continued, and this section shall be of no
further effect. Section 3: If a majority ofthe quali-
fied electors voting on the question answer in the
negative, the provisions of Section l’-and then he
names them-‘2,3,10, 14 and 15, as set forth in the
bicameral legislative proposal shall be substituted
for Section 1, 2,3,  10, 14 and 15 of the unicameral
article and be controlling upon the composition of
future legislative assemblies.’ In other words, if
the people vote No, then we switch to the bicam-
eral that’s been proposed here. Then subsection 4
says: ‘The members of the unicameral legislature
shall remain in office and their authority to act
shall continue until their successors to a bicam-
eral body can be elected and qualified.’ And Num-
ber 5 says: ‘The present Senate chamber shall
remain intact until such election has determined
whether the unicameral legislature is to con-
tinue.”

Mr. Habedank.

DELEGATE HABEDANK:  Mr .  Cha i r -
man, I don’t particularly care to argue with you,
but on that first subsection I would like to make it
read: “In 1980 the secretary of state shall place
upon the ballot the question.” I think it would
make more sense.

CHAIRMAN GRAYBILL: Very well, in
1980-leave the section and all out?

DELEGATE HABEDANK: Yes .

CHAIRMAN GRAYBILL: “In 1980, the
secretary of state shall place upon the ballot at the
next following general election the question:
‘Shall the unicameral legislature form be con-
tinued?‘”

DELEGATE HABEDANK:  Thank  you ,
Mr. Chairman.

CHAIRMAN GRAYBILL:  Very  wel l ,
now, so many as are in favor of Mr. Habedank’s
amendment, please say Aye.

DELEGATES:  Aye .

CHAIRMAN GRAYBILL: So many as op-
posed, say No.

DELEGATES:  No .

CHAIRMAN GRAYBILL: The Ayes have
it and the section passes. The Chair will recognize
Mr. Arness,  who has an amendment. Mr. Amess,
may we read your amendment?

DELEGATE ARNESS: (Inaudible)

CHAIRMAN GRAYBILL: And is it Sec-
tion 17?  Is that it?

DELEGATE ARNESS: Yes, it would be
Section 17 then.

CHAIRMAN GRAYBILL:  And d id  you
tell me that Section 8 we can ignore?

DELEGATE ARNESS: Yes, it’d be the
first paragraph on the sheet.

CHAIRMAN GRAYBILL: Very well.

D E L E G A T E  A R N E S S :  I t  s t a r t s  o u t ,
“Conflicts of interest.”

CHAIRMAN GRAYBILL: Very well. Mr.
Clerk.

CLERK HANSON:  “Mr .  Cha i rman ,  I
move to amend the Legislative proposal on page
9 by adding the following new paragraph: ‘Sec-
tion 17: Conflicts of Intent [Interest]. The legis-
l a t o r - “ ’

CHAIRMAN GRAYBILL: Mr. Clerk, let’s
make that Section 18 since we just adopted 17.

CLERK HANSON: “Section 18.”

CHAIRMAN GRAYBILL: Very well.

CLERK HANSON: “Conflicts of Intent
[Interest]. A legislator who has a personal or pri-
vate interest in any meawre or bill proposed or
pending before the legislative assembly shall
disclose the fact to the house of which he is a mem-
ber and shall not vote thereon. No legislator, nor
anyone associated in a partnership or business
association with a legislator, nor anyone related
to any legislator by-”

CHAIRMAN GRAYBILL:  “Consangu in -
ity.”
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CLERK HANSON: “-consanguinity or
affinity to the first degree may practice before any
regulatory agency of the state, nor enter into a con-
tract for the payment of money with the state, nor
register to lobby the legislature of the state.”

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: Mr. Chairman,
the first sentence of the proposal is the existing
Section 44, Article V, of the present Constitution
which provides, of course, that legislators may not
profit by their votes in the Legislative Assembly.
The remarks that Delegate Aronow  made earlier
in regard to the disqualification of legislators, of
course, would apply with equal force to this sec-
tion. It seems to me that it w&Id  be a mistake,
especially since we have made the Legislative As-
sembly now a longer and more powerful body,
regardless which way the vote goes on thenumber
of houses, that we should not require them to be at
least as ethical as the members of our existing
Legislature. The second sentence, of course, is a
good deal more stringent than the existing lan-
guage or the existing provisions so far as conflicts
of interests are concerned. It seemed to me, again,
that since we have so strengthened the Legislature
and made it into obviously a more powerful and
very possibly a continuous body, that the more
stringent regulations should not work any hard-
ship on the legislators and it would be a necessary
protection so far as the public is concerned. The
matters that are dealt with here are matters of an
ethical nature. They could not be dealt with-cer-
tainly should not bedealtwith by astatute. I think
that it is proper that the Constitution should set
out a moral imperative so far as the Legislature is
concerned and that is the intent of this proposal.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Is there any
discussion of proposed Section 18?

Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man, I’d just like to point out the reason the com-
mittee omitted these provisions, or deleted them
from the present Constitution. Or I should say
recommended that, is because they are encom-
passed in Title 94, Chapter 29, and in that particu-
lar provision of the Revised Codes of Montana,
their violation is made crimes. The present provi-
sion in the Constitution, Section 44, its violation is
made a misdemeanor. Sections 41, 42 and 3, the
violation of those provisions is made a felony with
the punishment of 1 to 10 years in thestateprison.

I just point that out. I don’t necessarily oppose the
motion.

CHAIRMAN GRAYBILL: Is there further
discussion of the proposed Section 18’~

(No response)

CHAIRMAN GRAYBILL: Ifnot,  so many
as shall be in favor of’ the proposed Section 18,
please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it and so ordered. Mr. Mahoney has a proposed
amendment. Mr. Mahoney, may we read your pro-
posed amendment?

DELEGATE MAHONEY: (Inaudible)

CHAIRMAN GRAYBILL: -clerk please
read Mr. Mahoney’s amendment?

C L E R K  H A N S O N :  “ M r .  C h a i r m a n ,  I
move to amend the Legislative proposal on page 9
by adding the following new paragraph: ‘Section
18’ Insert the present Section 34-quote, No
money shall be paid out of the treasury except
upon appropriations made by law, and on warrant
drawn by the proper officer in pursuance thereof,
except interest on the public debt, unquote.
Signed, Mahoney.”

CHAIRMAN GRAYBILL: Mr. Clerk, I
don’t have that on my copy. Where does it go?
Read the first part.

CLERK HANSON: It woultl  be an amend-
ment to the Legislative proposal on page 9 by
adding the following new section.

CHAIRMAN GRAYBILL: So it would be
a Section 18. We’ll make this a Section 18. As I
understand it then, Mr. Mahoney, you want a Sec-
tion 18 added to the Legislative proposal that
would say: “No money shall be paid out of the
treasury except upon appropriations made by law,
and on warrants drawn by the proper officers in
pursuance thereof, except interest on the public
debt.” Is that correct?

DELEGATE MAHONEY: That’s correct ,
Mr. President.

Mr. President.
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CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: I think that
this is a good precaution to be sure that the Legis-
lature handles the purse strings of this &&and
they make all appropriations where WC don’t know
what could happen. I just don’t like to let this little
article get out of the Constitution so that every
appropriation that’s expended must be made by
the Legislature. That’s all I have to say on it.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man, I’d again like to explain the committee’s
reasoning in deleting this particular provision.
First of all, no state agency can act without author-
ity from law and appropriate money. Secondly,
I’d like to point out that Section 9, or Scctiiln 79.
202, of the Revised Codes of Montana, provides:
“Except as herrin provided, no money received  by
the state treasurer shall be paid out by him except
upon state warrant issued by the state auditor and
the state auditor shall not issue his warrant upon
the state treasurer except upon a claim duly ap-
proved by the state controller in accordance with
laws, et &era.”

CHAIRMAN GRAYBILL: Mr. Rygg.

DELEGATE RYGG: (Inaudible)...1  didn’t
quite hear that amendment, but I wanted to men-
tion that in our proposed article we have one that
reads like this: “The legislative assembly shall
enact the necessary laws to insure strict account-
ability of all revenues received and money spent
by the state, subdivisions and districts thereof.” I
don’t know if that’d do the same thing or not.

CHAIRMAN GRAYBILL: Is that in your
proposal, Mr. Rygg?

DELEGATE RYGG: It’s in our proposal,
yes.

CHAIRMAN GRAYBILL: In theRevenue
and Finance proposal’?

DELEGATE RYGG: In the Revenue and
Finance proposal.

DELEGATE MAHONEY: Mr. President.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: All I’d like to do
is to see that it’s going to be in the Constitution
and I don’t want this statute. This is one thing. The

Legislature can come in and all of a sudden can
change the law. Now, all I’m trying to do is get the
people protected that the Legislature must appro-
priate the money out for the running of this state.
And I don’t want a Legislature to come along and
all of a sudden decide that all of a sudden we’re
going to let somebody else appropriate money. All
I’m trying to do is just hold that little section; and
it’s a very short and it’s not so big that we can’t
print it in the Constitution. I don’t think it would
break the State of Montana to put this little article,
safeguard back in.

CHAIRMAN GRAYBILL: Mr. Gysler.

DELEGATE GYSLER: Mr. Chairman, I
rise to support Delegate Mahoney on his amend-
ment from the standpoint of I think that this is
something that’s very necessary to be in the Con-
stitution, whether it is in a section like this or a
section that comes out of Revenue and Finance. If
it is put in some other place in some other section,
when we come around on final reading and we
know what’s going to be there, then we can delete.
But I think it’s something that should be there.

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. Mahoney’s-

DELEGATE MAHONEY: Roll call.

CHAIRMAN GRAYBILL: Roll call, all
right. Section la-the proposed Section 18 says:
“No money shall be paid out ofthe treasury except
upon appropriations by law and on warrant
drawn by the proper officer-in pursuance thereof,
except interest on the public debt.” We’ll have a
roll call vote. So many as shall be in favor of this
proposed Section 18, vote Aye, and as many as are
opposed, vote No. Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does  any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Close the vote.
Will you please take the roll call?

Aasheim Aye
Anderson,J............................Aye
Anderson, 0..  Aye
Arbanas...............................Aye
Arness.................................Aye
Aronow................................Aye
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Ask....................................Aye
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Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
B arnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Berg...................................Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Blaylock...............................Ay  e
Blend..................................Ay  e
Bowman...............................Ay  o
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Brown.................................Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cain...................................Ay  e
Campbell.. . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux.............................Ay  e
Choate.................................Ay  e
C onover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood.............................Absen  t
Davis...............................Absen  t
Dleaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum...............................Absen  t
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Eskildsen..............................Ay  e
Etchart................................Ay  e
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
F 1UT  ong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Chairman Grnybill.. . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, K.S . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland................................Ay  e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Joyce..................................Ay  s
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Leuthold...............................Ay  e
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lorello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mansfield. ............................. Aye

Martin.................................Ay  e
McCarvel.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
M e l v i n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A y  e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Noble..................................Ay  e
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Rebal..................................Ay  e
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Roeder.................................Ay  e
Rollins.................................Ay  e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . AyeS’d,

1 cnu
s..

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Spew . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Swanberg..............................Ay  c
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk...........................Ay  e
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner................................Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden................................Ay  e
Wilson.................................Ay  e
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . .Aye

CLERK HANSON: Mr. Chairman, 77 dele-
ates voting Aye; 14 voting No.

CHAIRMAN GRAYBILL: 77 delegates
having voted Aye and 14 voting No, the proposed
Section 18 is adopted. Mr. Aronow,  did you have
an amendment to propose?

DELEGATE ARONOW: (Inaudible)

CHAIRMAN GRAYBILL: May the clerk
read your amendment?

DELEGATE ARONOW: (Inaudible)

CLERK HANSON: “Mr. Chairman, I
move  to add a new section to Article V, the new sec-
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tion to be inserted in its proper place in Article V.
‘No member or officer of any department of the
government shall be in any way interested in any
contract with the state or any of its agencies or de-
partments.’ Signed, Aronow.”

CHAIRMAN GRAYBILL: Let’s number
this Section 19 for purposes of debate.

Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman.
The proposed Section 19 I have paraphrased from
Section 30 of Article V of the present Constitution.
That section deals with stationery, printing,
paper, fuel, lights, and remodeling of the Capitol
legislative chambers, and that sort of thing. And I
have broadened it and I’ve used t,he  last sentence
of the present article-“No member or officer of
any department of the government shall in any
way be interested in any such contract”, and so on.
This is another one of these items that I feel very
strongly should go into the Constitution. In
answer  to Mr. Loendorfs  last two arguments, I’d
like to call to your attention that the reason there
are statutes on these matters is because there was,
or is, constitutional provisions. If there was no
constitutional provision, there may or may not
have been statutes. By having it in the Constitu-
tion-this is short, and again, it ’s only three lines,
and it does establish a policy and a standard of
honesty and fair dealing on the part of officers and
employees of state government. May I remind the
members of this assembly that only a week or 10
days ago I read about some flap in the paper about
some  member of some commission having sold
two snow plows to the State of Montana. I’m not
passing on whether it ’s proper or improper or what
the merits of that situation may be, but I submit to
you that this type of a provision in the Constitu-
tion may stop that sort of thing, if it’s the belief of
this assembly that no employee or official of the
state should deal with the State of Montana to his
own benefit and advantage. I move the adoption
of this proposal, Section 19.

CHAIRMAN GRAYBILL: Is there dis-
cussion?

Mr. Rygg.

DELEGATE RYGG: Would Delegate Aro-
now yield to a question?

DELEGATE ARONOW: I yield, Mr. Rygg.

DELEGATE RYGG: I just had a hypo-
thetical question. If I were a member of the HOUSE

and if I owned R car dealership, could I bid on a
highway patrol car if this new law were passed?

DELEGATE ARONOW: (Inaudible)...
take it you probably couldn’t but this has not been
determined by the courts, and I suppose if it was a
bid and you were the low bidder, I don’t know why,
as long as it was a competitive bid.

DELEGATE RYGG: Mr. President, would
Mr. Aronow yield again?

DELEGATE ARONOW: Yes, sir.

DELEGATE RYGG: I didn’t quite get the
answer. You said I could not, is that what you
said?

DELEGATE ARONOW: Well,  that’s what
I said originally. But it was a matter of a bid and
you were the low bidder, the state isn’t harmed
any. In other words, I take it that the  sense of this
amendment would be that you couldn’t deal with
the state to your own advantage from the position
of advantage that you might have as a member of
the Legislature.

DELEGATE RYGG: Thank you.

CHAIRMAN GRAYBILL: Mr. Toole.

DELEGATE TOOLE: -Mr. Aronow yield
to another question?

DELEGATE ARONOW: Yes, Mr. To&.

DELEGATE TOOLE: This is similar in
nature to Mr. Rygg’s question. Could a member of
the highway commission sell equipment to the
State of Montana?

DELEGATE ARONOW: Not if he passed
on the question of whether or not that equipment
should be bought.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: May I direct a
question to Delegate Aronow?

CHAIRMAN GRAYBILL: Mr. Aronow?

DELEGATE ARONOW: I’ll yield, Mr.
R o m n e y .

DELEGATE ROMNEY: I wonder if a
newspaper publisher, such as our friend from Liv-
ingston, was to receive an order  from  the  State  of
Montana for legal publications without bids, be-
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cause they’re not ordinarily handled with bids,
could he accept it or would he be in dutch?

DELEGATE ARONOW: Well, I don’t
think that is any contract. If he’s the only news-
paper in the county and it’s a ordinary legal route
advertising in the routine manner, I don’t see
where he’d be hurt by this.

CHAIRMAN GRAYBILL: Mr. Studer.

DELEGATE STUDER: Mr. Chairman,
would Delegate Aronow yield to another ques-
tion?

CHAIRMAN GRAYBILL: Mr. Aronow?

DELEGATE ARONOW: Yes, Mr. Studer.

DELEGATE STUDER:  A s  r e g a r d i n g
highway contracts again, as a highway con-
tractor I would not be stopped from bidding on
highway work, would I’?

D E L E G A T E  A R O N O W :  Y o u  mean  i f
you’re in the Legislature?

DELEGATE STUDER: Yes, if I was inter-
ested in a construction company in any way, and
our firm was only bidding on highway work-
same as Mr. Rygg’s question. Where we were low
bidder, would we be able to do a highway job?

DELEGATE ARONOW: Well, it would de-
pend on whether-if you appropriated funds as a
legislator for this particular highway project, then
bid on the project and used your position of
strength as a legislator, position of influence, I’d
say no.

DELEGATE STUDER: Well, influence
doesn’t have a thing to do with it when you’re bid-
ding, that I know of.

DELEGATE ARONOW: Well, I-

DELEGATE STUDER: If you’re the low
bidder, the same as Delegate Rygg was talking
about, and you submitted a bid to the Highway De-
partment, which of courseis  pretty near all federal
money, you would be-

DELEGATE ARONOW: Well, if it’s a sec-
ondary road contract, it may not be all federal
money. It may not be a contract with the Bureau of
Public Roads. It may be a state project.

CHAIRMAN GRAYBILL: Mr. Martin.

DELEGATE MARTIN: Would Mr. Aro-
now yield to another question?

DELEGATE ARONOW: Mr. Martin, I’ll
always yield to you.

DELEGATE MARTIN: If a lawyer had a
contract with the Highway Department to defend,
or to represent the state in a highway condemna-
tion case, would he be subject to this rule?

DELEGATE ARONOW: Well, do you
mean if he was a member of the Legislature? I don’t
think if he’s a member of the Legislature he should
be employed by a state agency.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: Mr. Chair-
man, the Legislative Council study in 1961 and
1962, and again in 1968, recommended that this
section be deleted. It is obsolete. Out of 50 consti-
tutions only 8 constitutions have any provision of
this sort. It’s obsolete, unnecessary, and the Con-
stitutional Revision Subcommittee also recom-
mended its deletion.

CHAIRMAN GRAYBILL: Mr. Rygg.

DELEGATE RYGG: I’m afraid this brings
up another question I’d like to ask Mr. Aronow if
he would yield.

CHAIRMAN GRAYBILL: Mr. Aronow,
will you yield?

DELEGATE ARONOW: I’ll yield.

DELEGATE RYGG: Mr. President, Mr.
Aronow, I don’t know if I’m nit-picking now or not,
but the thought occurs to me that most garages
have a sort of a contract with the Highway De.
partment  in that they agree to sell their parts at a
discount. Now, the same hypothetical thing, could
I then not sell parts to their shops which would
probably be more of a detriment to them than me,
as far as that’s concerned?

DELEGATE ARONOW: Well, I would per-
haps amend my proposal after the words, “in any
way interested in any contract”, and insert there,
“other than bid contracts”, which might clarify
the thing and be of assistance to matters of your
car bid to the Highway Patrol or some other state
agency.

CHAIRMAN GRAYBILL: Mr. Gysler.
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DELEGATE GYSLER: Mr. Aronow,
would you yield?

DELEGATE ARONOW: Yes, Mr. Gysler.

DELEGATE GYSLER: Could the Gover-
nor sell a right-of-way to the state for a highway
through his  ranch or  some of  the property he
owns?

DELEGATE ARONOW: Well, you getinto
a real conflict of interest there, I can assure you.
He can  sell it; I suppose if the highway wanted it,
they could condemn it as anybody else, but I don’t
know how to handle the realist ic appraisal  and
that sort of thing.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man, could wehave  the proposed amendmentread
again?

CHAIRMAN GRAYBILL: “No member
or officer of any department of the government
shall be in any way interested in any contract with
the  s ta te  or with any of i ts  agencies or  depart-
ments.” Now, do you want it amended to say other
than  b ids?

DELEGATE ARONOW: (No audible re-
sponse)

CHAIRMAN GRAYBILL: All right-
“shall  be interested-in any way interested in any
contract  other than bids with the state or any of its
agencies  or departments.” If no one objects to the
addition of the words, “other than bids”, we’ll let
Mr. Aronow put it in. Any objection?

(No response)

CHAIRMAN GRAYBILL: Very well. Mrs.
Bugbee.

DELEGATE BUGBEE:  May I ask Mr.
Aronow a question’?

DELEGATE ARONOW: (Inaudible)...try
and answer.

DELEGATE BUGBEE:  If  you take the
bids out, then what value does the article have?

DELEGATE ARONOW: If  you take the
bids out? What do you mean? I don’t understand.

DELEGATE BUGBEE:  If  you take that
clause out,  if  you eliminate other than-as you

said--“except for bids”. Doesn’t that completely
weaken it?

DELEGATE ARONOW: It does weaken it
but I can also see from the discussion that there
are some instances where perhaps a real injustice
and a loss to the state might occur. If there is a low
bidder, an actual bona fide low bidder, on the sale
of x car or that type of thing, I’d rather not have
other than bid contracts in it. I agree with you, but
I do want to get this into the Constitution.

CHAIRMAN GRAYBILL: Mr. Loendorf:

DELEGATE LOENDORF: Mr. Aronow, I
hate  to  get  you back up again,  but  would you,
please? Just  one thing that  really bothers me
about that, when you say “any person interested
in a contract”. Do you know whether or not that
would be interpreted to include me if I owned stock
in a corporation and that corporation all of a sud-
den contracts with the state?

DELEGATE ARONOW: Well, if you were
a minority stockholder, I  don’t think it  would.
Now, I did take the time-1 have a new American
Heritage Dictionary I got first of the year and we
have it  here in Helena at the motel and “inter-
ested”, there are three definitions. Number one is
casual-casual interest ,  which would not apply;
and number two is  possessing a r ight,  claim or
share; and three is desirous of personal gain, self-
seeking. Now, if you’re just a minority and not a
controlling stockholder, I don’t think that would
interfere. If you were a controlling stockholder to
an officer, sure. I mean, I think the court would
look through the sham and say, who’s the real per-
son in interest?

CHAIRMAN GRAYBILL: Mr. Vermil-
lion.

DELEGATE VERMILLION: Mr. Chnir-
man, would a substitute motion for anew amend-
ment be in order at this time?

CHAIRMAN GRAYBILL: Yes. Ih you
want this one that you sent. up to be read as a sub
stitute?

DELEGATE VERMILLION: Yes.

CHAIRMAN GRAYBILL: All right, the
clerk may read Mr. Vermillion’s  substitutemotion
to Section 19, proposed.
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CLERK HANSON: Okay. “I move to add
as a substitute motion to the motion by Mr. Aronow
to add a new section, the substitute motion to read
as follows: ‘A code of ethics for all state officials,
officers, legislators and state employees pro-
hibiting conflict between public duty and private
interest shall be described by law.‘Signed,  Vermil-
lion.”

DELEGATE VERMILLION: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Vermil-
lion.

DELEGATE VERMILLION: I think Mr.
Aronow has brought up a very important area
here, the conflict of interest; but as you can see
from the questions that have been raised tonight
that it is a difficult area to deal with in a constitu-
tion. The amendment that I propose roughly COT-
responds to a section in the new North Dakota
proposed Constitution. It also corresponds to a
section in the Constitution of the State of Florida,
which has apparently had a good deal of success.
Because with this new section that I propose,
which reads, “A code of ethics for all state officials,
et cetera, shall be provided by law.” In the State of
Florida they have that in their Constitution and
they have followed it up with a series of conflict of
interest laws which have come to be known in
some areas as “Sunshine Laws”. Now, again, the
area dealing with conflict ofinterestin  theconsti-
tution  is difficult. The 1889 Constitution has
several sections on it and I think perhaps this
broad area in the proposed section might mandate
the Legislature to have conflict of interest laws but
that for us to spell them out here might prove to be
a difficult task. But if we do mandate, we do ask
the Legislature to have conflict of interest laws, as
in the case of Florida, I think that the Legislature
would see fit to follow up on this and give us some
good, workable laws to take care of some of the
problems that Mr. Aronow has pointed out, and
some of the other delegates here have pointed out.
Conflict of interest is an important area; it’s a
problem that has been developed and I think with
this section that I propose, we would not find our-
selves getting into an area of problem, but instead
leave it up to the Legislature.

CHAIRMAN GRAYBILL:  M r s .  Erd-
mann.

DELEGATE ERDMANN: I didn’t under-
stand whether the proposal by Bob Vermillion in-

eluded  units of local government, and I certainly
agree that there’s a great need to have them in-
cluded with this code of ethics.

CHAIRMAN GRAYBILL: It says “all
state officials, officers, legislators and state em-
ployees.”

DELEGATE ERDMANN: I would like to
have “local government units” included.

CHAIRMAN GRAYBILL: Mr. Vermil-
lion?

DELEGATE VERMILLION: I would be
agreeable to that.

CHAIRMAN GRAYBILL:  Shou ld  we
make it “all state and local officials”? Is that all
right, Mr. Vermillion-“state and local officials,
officers, legislators and state and local employ-
ees”? Now, does anyone have any objection  to
adding “local employees”?

(No response)

CHAIRMAN GRAYBILL: If not, it will be
considered in Mr. Vermillion’s amendment. Very
well, the question is on Mr. Vermillion’s proposed
substitute amendment-“that a code of ethics for
all state and local officials, officers, legislators,
and state and local employees prohibiting conflict
between public duty and private interest shall be
described by law.” So many as shall he in favor of
that motion, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and the proposed amendment is adopted. Since
that was a substitute amendment, Mr. Aronow,
yours is off unless you want to raise it again.

DELEGATE ARONOW: (Inaudible)

CHAIRMAN GRAYBILL: Are thereother
proposed additional amendments to the Consti-
tution?

Mr. Furlong.

DELEGATE FURLONG: I wish to pro-
pose an amendment to Section 6 of the bicameral
proposal. If the amendment is ultimately ac;
cepted, I presume it would actually involve Section
6 of the unicameral proposal as well. I don’t haveit
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written out, but it ’s only a couple ofwords.  Would
you be willing to accept it by voice?

CHAIRMAN GRAYBILL: Well, let ’s hear
it .

DELEGATE FURLONG: On page 311-

CHAIRMAN GRAYBILL: Wait a minute.
Is this a-it ’s an amendment to adopted Section 6?

DELEGATE FURLONG: That’s right.

CHAIRMAN GRAYBILL: Then you’l l
have to do that by reconsideration, which you can
do in a minute; but I’d like to take it in order, so I’ll
put it down here.

DELEGATE FURLONG: Thank you.

CHAIRMAN GRAYBILL: Now, Mr. Mur-
ray, the problem arises--we are now going to move
to reconsideration and we can reconsider only
once, as you know. We have two proposed motions
to reconsider Section 4, one which changes the
language the way it is and one which changes the
sense, I trust we can take them up one at a time
and stil l  be within the reconsideration rule with-
out considering it being done twice if we get a
motion to reconsider for, is that correct?

DELEGATE MURRAY: Mr. Chairman,
the motion to reconsider is to undo what has been
done. If the motion prevails, then there must be
another motion relative to whatever action is pro-
posed.

CHAIRMAN GRAYBILL: All right, Mr.
Joyce has a motion to reconsider Section 4 and
Mrs. Bates also has a motion to reconsider Sec-
tion 4. Mr. Joyce, do you want to make the motion?

DELEGATE JOYCE: Well, Mr. Chair-
man, in order to comply with the rules I’d prefer if
Mr. Eskildsen made the motion, because I did not
vote on the prevailing side

CHAIRMAN GRAYBILL: All right. Very
well, Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, having voted on the prevailing side, I move
that the Committee of the Whole reconsider its
actions taken on Section 4.

CHAIRMAN GRAYBILL: Very well. Mr.
Joyce, do you care to discuss it? Now, I might point
out that the first vote will be whether or  not to re-
consider it, and then we’ll debate what to do with it

if we pass the motion to reconsider.

DELEGATE MCNEIL: Mr. Chairman, I
rise  to a point of order.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman, I
believe that technically we have adopted Section
17,18  and 19 at page9 ofthereportwhichisjust to
the unicameral and I believe technically we ought
to adopt these three sections to our  bicameral be-
fore we proceed to another order of business.

CHAIRMAN GRAYBILL: Mr. McNeil, I
believe your point is well taken. 110  you want to so
IIHWe?

DELEGATE MCNEIL: I’ll so move.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: You would not
want to adopt Section 17 for the bicameral.

CHAIRMAN GRAYBILL: Right. May we
make it just 18 and 19?

DELEGATE MCNEIL: (No audible re-
sponse)

CHAIRMAN GRAYBILL: Very well, Mr.
McNeil ’s motion is to adopt Section 18 and 19 for
the bicameral article. Section 17 applies to the
referendum on unicameral and we wouldn’t need
that. So many as shall be in favor of Mr. McNeil ’s
motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: (No audible response)

CHAIRMAN GRAYBILL: The Ayes have
it and it’s done. Now, excuse me, we’re back and
Mr. Eskildsen, we’ll consider your motion to re-
consider Section 4 as having been made.

Mr. Joyce.

DELEGATE JOYCE: Well, all I can say is
I’d very  much appreciate if t.he  assembly would
vote to reconsider and give me an opportunity to
make this proposed amendment. Is it proper for
me to say what it is before we do reconsider it’

CHAIRMAN GRAYBILL: You can or you
can’t. There’s one on both sides, so it doesn’t make
much difference.
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DELEGATE JOYCE: Well, I’ll say what it
is then. In effect, I propose to amend theresidency
qualifications, striking Section 4 as adopted be-
fore and substitute in lieu thereof a proposal which
would read: “A candidate for the legislature shall
be a resident of the state for at least 1 year next
preceding the election.” That’s exactly the same
as it is. I would then substitute this new sentence:
“F”r  6 months prior to the general election he must
be a resident of the county which contains one or
more districts, and where a district consists of
more than one county, he must reside within that
district.”

CHAIRMAN GRAYBILL: Very well,
you’ve heard the motion of Mr. Eskildsen. Is there
further discussion?

(No response)

CHAIRMAN GRAYBILL: If not, all in
favor of the motion to reconsider, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and so ordered. Mr. Joyce, do you want the clerk
to read your proposal again?

DELEGATE JOYCE: (Inaudible)

CHAIRMAN GRAYBILL: Very well.

CLERK HANSON: “Proposed amend-
ment to Section 4 of the Legislative article on re-
consideration:  ‘A candidate for the legislature
shall be a resident of the state for at least 1 year
next preceding the election. For 6 months prior to
the general election he must be a resident of the
county which contains “ne  or more districts, and
where a district contains ofmore than onecounty,
he must reside within that district.’ Signed,
Joyce.”

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman,
ladies and delegates, I don’t have on my form the
precise language that did pass as Section 4 after it
was amended, and so I guess I’m hreeding s”me
confusion in that respect. Just how did the Sec-
tion 4 pass the House before? Well, Mr. Chairman,
maybe I can correct it this way.

CHAIRMAN GRAYBILL: Icanreaditfor

you. Section 4, as adopted, read: “Qualifications.
A legislative candidate shall be a resident of the
state for at least 1 year and a resident of the dis-
trict from which he seeks election for at least 6
months preceding the general election.” The
phrase that was taken out is “a qualified voter”.
There’s a phrase in there on line 20, “shall be a
qualified voter”. That was taken out.

DELEGATE JOYCE: Well, I would want
it to continue to be out then. So I’m in order in that
I propose to amend Section 4 by deleting the first
sentence which reads, “a legislative candidate
shall be a qualified voter.” I would want to have
that deleted, as it already has been deleted. Let me
put it this way-let me take another try at it. I
m”ve  to amend Section 4, as adopted,  by the Con-
vention, to read as follows: “A candidate for  the
legislature shall be a resident of the state for at
least 1 year next preceding the election. For 6
months prior to the general election he must be a
resident of the county which contains one or more
districts, and where a district consists of more
than one county, he must reside within that dis-
trict.” Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. .J”yce, that
is the way we read it and that’s the sense of your
proposal.

DELEGATE JOYCE: Mr. Chairman, may
I speak on it‘?

CHAIRMAN GRAYBILL: Yes.

DELEGATE JOYCE: What I propose to
do here-1 lost very badly the other day, you know,
when I was trying to take all residency in the dis-
tricts out of the Constitution and so I accept that
defeat. I thought all “ver  the weekend all of the dif-
ferent arguments that I should’ve used and how I
blew the job and how this assembly did not really
mean to do what they did, but I’m not going into
that. This is, admittedly, a compromise to satisfy,
I think, everybody. Now, if each one of you dele-
gates would mind taking a piece of paper and just
draw a block on the paper, I’m going to talk first
about rural Montana. And I’m going to assume,
just for the purposes of illustrating what I’m talk-
ing about, that we’re talking about that particular
district that we now have that is represented by
my distinguished seatmate  and my fellow mem-
ber of the Executive Committee that has five coun-
ties, as you recall. Now, on the way we’ve proceeded
here, we assume further that those five counties on
single member districts are going to be divided in
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half some way, so we’re going to have two districts
down there. My--under the proposal that I’ve-as
written, you would have to live in one of those dis-
tricts or the other for 6 months in order to run for
the Legislature. You couldn’t live in any other dis-
trict and run for the Legislature, so that ought to
satisfy the rural people. Now, the second situation
is a situation that my colleague, Tom Ask, finds.
He lives in Roundup, which is in Muss&hell
County and he’s currently-is in a district that’s
got four or five counties but he’s attached to the city
of Billings, because they had to just make this one
man, one vote, work. And so they’ve got a portion
of the city of Billings that’s in Mr. Ask’s district as
present. So when it’s reapportioned on a one man,
one vote single member district it will follow that it
may very well  happen that some rural county,
maybe Muss&hell County, will still be attached
to that very same section of Billings. In thatsitua-
tion, then, a man who lives in the section of
Billings that is not in Ask’s district will not
be able to run. He will have to live in that par-
ticular section of Billings that’s within the dis-
trict. So I should have-it seems to me the
amendment then satisfies those rural people
that do get tied up with the city people that they
don’t want to have anything to do with. So, if I
satisfy those people, I pray you, can wenot  satisfy
the city people once? And this doesn’t just apply to
Butte. It will apply to Billings, Great Falls, all the
other cities of Montana, if you please. Now, in my
proposal as drawn, where you are a resident of a
county and it contains only one district-now, you
see, in the cities when you go the single member
district, you obviously are going to have to be just
very arbitrary and go up one street and down the
other and make up about 7,000 people, say. And
that’s all in the city, and you’re going to ex-
clude people who don’t-you’re going to have six
districts, say, in my county, so all this pro-
posal would do would be to permit a man who
lives in one district to run in another district.
Now, it seems to me-I’m not suggesting that
the single member district won’t vote for him;
for example, let me illustrate it still further.
I live out in the south side of Butte and every
town is north and south and east and west, we all
agree to that, and I’m just going to use myself as
an example just to illustrate the point. But I want
to tell you that I really don’t ever intend to run for
the Legislature. But, what if I did? I live on the
south side of Butte and so I will be within a
single member district and, of course, as the
law-as the section passed here, I can run

in that district providing I live there for 6
months. And all I want to do is have the option
to take a chance and go up and run in a district
on the north side and see if I can win. It seems
to me that it ought to be my constitutional right as
a politician to make a horse’s tail out of myself and
to go up there and lose. But, I ought to have the
chance to go up and run, and the people up there
ought to have a chance to vote for me. And, if they
do vote for me, then presumably they want me to
represent them in the Legislature, and who can
quarrel with that? Isn’t that democracy? That’s
the people’s choice.They’ve  chosen a boob,  but you
can’t protect the people all the time. You’ve got to
allow them some freedom of choice. So, on this
situation, it seems to me that this will satisfy, it
should satisfy, the single member district as it
operates in the city because we’re all in the city.
Presumably we have  interests that are common to
the whole city and just because we happen to live
on one side of the street or the other really doesn’t
separate us all that much like it does maybe out in
the rural areas. Therefore, under the proposal, as
long as all of the districts are within one county,
anybody can run in any district even though he
doesn’t live there. And, of course, he won’t be able
to vote for himself, but then he has to spot his
opponent that vote. But I think that those are the
risks of the game. He ought to be able to get in
there and work that much harder, being one vote
behind, and it seems to me this is a reasonable pro-
posal and I would very much like to see it incor-
porated into the Constitution in lieu of what the
Committee of the Whole did the other day. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bates, I
know you have an amendment. I don’t know
whether it’s helpful at this time or later. 110 you
want to make it now, or do you want to make it-?

DELEGATE BATES: At this time, yes,
Mr. President. I would like to make a substitute
motion. And in reconsidering this Section 4 on
qualifications as wenow  haveit, I would like  to, on
line 21 of page 3, put a period behind “year”, add
“a qualified voter and a resident of the district
from which he seeks election for at least 6 months
preceding the general election”. Mr. President.

CHAIRMAN GRAYBILL: All right, Mrs.
Bates, let me state that. As passed the other day,
Section 4 said: “A legislative candidate shall be a
resident of the state for at least 1 year, a resident of
the district from which he seeks election for at
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least  6 months preceding the general  election.”
The only change we made in the majority proposal
there was to strike out on line 20 the words, “shall
be a qualified voter”. Now, Mrs. Bates’ amend-
ment will read: “A legislative candidate shall he a
resident of the state for at least 1 year, a qualified
voter--”

D E L E G A T E  B A T E S :  P e r i o d .

CHAIRMAN GRAYBILL: “-and a resi-
dent of the district from which he seeks election for
at least 6 months preceding the general election.”
Is that correct?

DELEGATE BATES: That’s right. I would
like to have our candidate an elector in the district
from which he runs. In noting the Constitution of
North Dakota, I find that they, too, require this, as
do most other states. Each person elected to the
Legislative Assembly must be, on the day of his
election, an elector in the district from which he is
chosen, and I so move.

CHAIRMAN GRAYBILL: Very well, the
debate then is on Mrs. Bates’ substitute motion to
add the qualified voter classification back into
Section 4.

Mr. Hnbednnk.

DELEGATE HABEDANK: You an-
swered my question. She is putting “a qualified
voter” back in:’

CHAIRMAN GRAYBILL: She’s  put t ing
it in in a different place than it  came out of,
though .

DELEGATE HABEDANK: Yes, but we
didn’t have it  before. It  was  stricken out com-
pletely, was it not‘?

CHAIRMAN GRAYBILL: It was stricken
out  in our debate the other  day.  I t  was in tbe-

DELEGATE HABEDANK: Mrs.  Bates ,
will you yield  to a question?

DELEGATE BATES: (Inaudible)

DELEGATE HABEDANK: Ilid  you take
into consideration the possible conflict  with the
section passed by the General  Government pro-
posal where if you were a qualified elector you
might be eligible for office even though you were
under penalty ofa  felony conviction? I think that
was the reason that was taken out.

DELEGATE BATES: No, but I still think
they should be a qualified elector and residents of
the district. I think that other proposal was taken
care of, the way I understand.

DELEGATE HABEDANK: Are you sure
i t  was?

DELEGATE BATES: I think so. That they
couldn’t be a candidate.

CHAIRMAN GRAYBILL :  M r .  Habe-
dank.

DELEGATE HABEDANK: I  don’t  have
the other one before me, but I  think we should
check that quite carefully to make sure that we are
not permitting a felon to run for this office.

CHAIRMAN GRAYBILL: Mr. Mason-or
Mr. Melvin.

DELEGATE MELVIN: Mr. Chairman,
would Mr. Habedank yield to a question?

CHAIRMAN GRAYBILL :  M r .  Habe-
dank, will you yield?

DELEGATE HABEDANK: Yes, I will.

DELEGATE MELVIN: Mr. Habedank, if
we leave out the qualified voter part,  aren’t we
leaving it wide open for an alien or a noncitizen to
run for the office unless we specify otherwise’?

DELEGATE HABEDANK: I  can’t  an-
swer that, Mr. Melvin.

DELEGATE MELVIN: Thank you.

CHAIRMAN GRAYBILL: Mr. Melvin
and Mr. Habedank, perhaps the Chair can help
you. When we adopted the Suffrage and Election
section of General Government, we adopted Sec-
tion 4 which says: “Any person qualified to vote at
H general election and for state officers of this
state is eligible to any public office except as
otherwise provided”, and we amended that to ex-
clude felons. So a felon is not eligible to any public
office. I can’t tell you exactly how we amended it to
exclude felons but we did amend it  to exclude
felons. So a felon is not eligible to any public office,
whether he’s a qualified voter or not.

Mr. Habedank.

DELEGATE HABEDANK: That  is  the
part that worried me, Mr. President. Thank-
(Inaudible)
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kill this Convention if they can. And don’t think
they’re not going to be effective because those 2400
people, if they’ve just got 10 friends, and most of
them have that many relatives-but (Laughter) if
they just got 10 friends, that’s 24,000 votes. I had
the Legislative Assistant look up the other day. As
near as I can see so far, this Convention has cost
the voters of Montana over l,:~OO,OOOvotes.  Every-
one talks about the big margin the Convention
won on. It did win by a big margin. There was
1:X3,482 for; 71,683 against, making a majority of
61,839. But we only have to lose 31,000 votes and
this is gone. We can come back with the best Con-
vention in the world and I don’t know ifyou people
have been going home on weekends-most of you, I
suppose, aren’t as close as I am. But I’ll tell you
what I’m getting when I’m home, and I’m getting,
“What’s going on over there?” And I’m telling you,
WC come out with the best document in the world, I
have great fears we’re not going to be able to sell
this to the voters, and it isn’t only having a better
Constitution, it’s having a better Constitution
that people will accept. And that’s our job and
we’ve got to do it; and I sincerely suggest this Ex-
ecutive Department isn’t going to be affected one
way oranotherifweputthescpeoplebackin, butit
is going to be seriously hurt in the vote if we take
them out. And I seriously urge that this isn’t a
matter of going against the committee, this is a
matter of practical politics. Let’s not make any
unnecessary enemies. Let’s not cost ourself  any
votes by unnecessarily throwing people out of
jobs, because that’s the way they’re going to treat
it. I join with Mr. Wilson and Mrs. Babcock in
urging you to put these offices back in and make
them all elective.

CHAIRMAN GRAYBILL: Mr. Harbaugh.

DELEGATE HARBAUGH: Mr.  C h a i r -
man, I would like to ask for some clarification. We
are now discussing Article I, Section 1 of the
minority report, correct?

CHAIRMAN GRAYBILL: Right.

DELEGATE HARBAUGH: And the  only
difference between this article and the majority
article is the addition of the two officers, State
Auditor and State Treasurer.

CHAIRMAN GRAYBILL: Right.

DELEGATE HARBAUGH: Now, I would
assume that the discussion ought to center then on
those two officials at this point. I have an
amendment that I would like to offer but it does

not pertain to either of those offices, and m
question is at what point should-

CHAIRMAN GRAYBILL: Well, Mr. HRT
baugh, if the minority report prevails then you’1
have a chance to amend it again by taking out th’
one you want to take out, so I would think it’s no
particularly germane now.

DELEGATE HARBAUGH: Right.Thanl
you.

CHAIRMAN GRAYBILL:  I ’ d  l i k e  t,
decide whether or not we want to put those two in

Mrs. Erdmann.

DELEGATE ERDMANN: Mr. Chairman
I rise to support the minority report. Each time il
this Convention, I’m going to vote to retain th
existing offices listed in the Constitution for on
reason and one reason  only. I believe we’re here tl
strengthen government, to bring it closer to th
people, and every time you abolish their right o
don’t protect it in the Constitution to continue thi
voting classification, I believe you are takin,
democracy just one step away from the people. 1%
known a lot of politicians, and personally I hav
more faith in the electorate than the appointin:
system. Thank you.

CHAIRMAN GRAYBILL: Mrs. Warden.

DELEGATE WARDEN: Mr. President,
would just like to say that I did campaign on
short ballot. When I went back to Great Falls thi
last weekend I talked to a number of people an
this was still their opinion, that this was  a goo
idea. I would just like to say that most of th
duties of the two officials, the Auditor and Trea:
urer,  that are mentioned in the Constitutio
are prescribed by statute. The Auditor does nc
audit, and the Treasurer doesn’t really hold th
treasures in his hand. I feel that just because the
have been in the Constitution since 1889, thatthi
is not necessarily a reason to continue their exi
tence.  We have had a great number of people car
before us and I would say that the-1 cannot fe,
like some of my colleagues do about the appointe
officials. Those that I have seen coming before us
have been very much impressed with. I feel thz
they are doing quite a masterful job in tk
different places that they are. Their knowledge (
the scope of their jobs is quite great. They do nc
fear  for their jobs. They do not make rubber stam
decisions. They’re qualified and they’re dedicati
to doing the best job that they can; and I feel thz
there are some cases-granted, there is politic:
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C H A I R M A N  G R A Y B I L L :  M r .  Hollantl.

D E L E G A T E  H O L L A N D :  M r .  C h a i r m a n ,
lembers  of the committee, when this Convention
ecided  to be nonpartisan, I didn’t really believe
,  hut  I’ll  have  to admit that  when a 1)emocrat
‘c,,n  Butte  gets up to support Mrs. B;ibcock,  the
rife  of the e-Republican  Governor, and Mr. Wil-
,n,  the dyctl-in-thr~-wool  consewatiw  Kepublican
mm his  area  and  goes  against  his  good fr iend,
Ir. Joyce. it’s getting to be kind of’bipartisan  any-
ow. (Laughter)  I speak  on this only because I feel
:)  strongly. I wholeheartpdlg  agwr  with the com-
littee  and  particularly Mr. Iiwder  and his  cxccl-
mt work. We have to have a strong Executive; that
:xecutive  must be the Governor; he must run the
tate: he must he responsible to the  voters. If he
oesn’t  do a job,  out he goes: if he dots  a good job,
eep him. Howcwr,  there is nc  need  tr,  tiisenfran-
hise  t,hr:se other  offices. He doesn‘t talk ahout  the
jtate  Treasurer; he can’t run again. But we’ll talk
bout  Mr.  Omholt  who  I  happen to  t,hink,  eve”
bough  he is a Republican. is a fine. outstanding
ublic  swvant.  Now, when he  dws  a good  job,  I
mnt to be able  to go in there and vote  fwhim;  and
ihen  he does a poor jub,  I want to go in there and
ute against him. And I think that’s the right,you
Snow  (Inaucliblz)...I  don’t know if I should tell  you,
tut  I’m Irish, and when nly  forcbcarers  came over
ram this country they didn’t have any vote. And if
ny  father. who’s in his grave, and my grandfather.
vho’s  in his grave, knew  that I had  anything to do
vith  taking away  the  people’s vote in any particu-
a~,  they’d roll over  in those graves:  and I’m not
ihout  to do so. And 1 urge you not to do so. Now, if I
,ad  the  advantage  of Mr.  Murray and had that
,hone  of his and was  in the party  that he’s in, I’d
,traighten  this whole  t,hing  out. I’d call the White
3ousr  and I’d get Dick  on the phone and I’d say,
.I)ick. we’re  having a little trouble with people
IVES hew.  They  don’t think it’s important  whethe)
I,E retain our  vote with t,hesc:  public officials.”
low about getting everyone down for about a lo-
“inute  check  down at t,he  Bureau of Internal Rcve-
,Uf.  because  you  go  down to  that  Huiwlu  of In-
ernal Revenue and have to  deal  with these en-
,renchc!d bureaucrats  and you’d come  back here,
~“d  you not unly  would retain the constitutional
,ff’ires  we have, but you wwld  put the  janitors in
.he  Consti tution.  Because  this  vote  is  a precious
,hi”y.  and once we start appointing these  offices
Imvn  hew. yw’rc  going to get  ignored herause
.hry’rc  not going to get fired.  All we can do is go to
;he Governor to complain about getting inaction
1nd he’s  too busy.  I  don’t  want these  people in

power  and I don’t want them  to have big  jobs, but
they’re going to have  ministerial jobs and 1 want
them kept in there so  we can  vote. Now, there’s one
more thing that I would alot  sooner  say in exccw
tive  session 01‘  in a ci~ucw. but  we’,e  not going to
havcz  an executiw  session  and  we’re  not going tr,
have  a (‘BIIC”S.  so  I t,hink  it’s  germane to tlw  sub-
ject and I think it’s got to  hc  said. I’ve hwrd  dele-
gates say thal  w(~‘v~~  bwn  bwught  how  to write a
pure  Constitution; I hwr dcltgatcs  say wc’vebec!n
brought  hcrr  to write  ii hGcf Constitution. This  is
nc  good  lxrause  it’s hrir,f.  Now, I had hrcn  under
the impwssion  that 1 \\‘a~  brl,ught  hew  LO write a
better  Consti tut ion.  Rut, the  second  thing is  real
important. was  we came  hfyc  to write a hcttw  Con-
stitution that must  be accepted by the  voters. and
W E cannot continually throw  away  votes.  Now,
Mr. Rwde~-fine  student,  ~,fg~,vernmrnt--I  appre-
hate  his feelings on this  matter;  but I’m also  il
student of government 11”  the piactical  Irwl.  and I
know what off’iceholdc~rs ca”  do  when  their  jobs
are  in danger.  Now.  Mr. Juycc  makes the  proposi-
t ion that  w(“re  no t  abolishing  these  uffiws.  No,
we’re  not  abolishing anything I)uf,  we take  out,  the
State Auditor, we take out the State Treasurer, we
take out  the Superintendent  of  Schools;  eve”
though it’s still in there it’s going to be appointed if
the Legislature so decides. We take those out. What
do you think those officeholders feel aboutit?  What
does the State Treasurer think about it? What does
the State Auditor? And, particularly,  what do
their friends think about it? Now, the principal
people on this committee-that is,  as Chairman
and Vice-chairman-one is a Democrat, the Chair-
ma”; one is a Republican, the Vice-chairman-and
I know their motives are for a better Executive
branch. But what does it look like? We’re going to
knock out the State Treasurer-he’s a Republican;
we’re going to knock out the State Auditor-he’s a
liepubliran.  I‘m  not going to  hc  able  t,o  talk to  all
thew  Kcyublicans  and  explain we’re  just writing a
better fwm of govwnmrnt,  Hut thcw’s  ~0in.c  10 lx
a lot,  of Republicans in this state that iiw going  111
feel, hy gosh .  thosc~  I~)cmwrnts--;,i(  I)cwlwr;lts-
g o t  tog:Pthw  a n d  t h e y ’ r e  w i p i n g  out  all  t h e
Republican offices. Now. this can cost us a lot of
votes  and don’1 you  kid yourself. And if Mr. Kuede~
WC~E to think that this is im idle threat  ahwt  thew
t,hi”g:s,  I want  to remind this Conwntion,  thew
were  2400 citizen suyg.cstions-: )400  citizen  sug-
gestions  come  in here  against the abolition  of ~<II‘-
tain  offices. Now. I was  on theJudicial  Committre
--we got a ton  of them about the J.P.: WI>  got a ton
of them about the Clerk of the Court. And those are
popular people  and don’t think they won’t go  out to
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ney  General. We provide further qualification in
Scclion  :(. A t  t h i s  time. M r .  Pwsident.  I  w o u l d
movc~  that  whrn  the  (~‘onwntion  arises to considcl
Section 1 of the Executive report, that they adopt
the minority propos2ll.

CHAIRMAN GRAYBILL: The substance
of the minority report is to add the office of State
Auditor to subsection 1. Is that correct, Mr. Wil-
SOlI?

DELEGATE WILSON: And State Treas-
urer.

CHAIRMAN GRAYBILL: And what-
trwxmrer’!

DELEGATE WILSON: (Inaudible)

CHAIRMAN GRAYBILL: Yes. On page
Z37,  that doesn’t appear. That’s my question.

DELEGATE WILSON: I’m sorry. Mr.
President, there  must be a mistake in the printing.
1 didn’t catch that quick enough

CHAIRMAN GRAYBILL: Right, I think
there is, so I think that (Inaudible).

DELEGATE WILSON: If you go over to
page 4-

CHAIRMAN GRAYBILL: Right.

DELEGATE WILSON: -.you’ll  find it

CHAIRMAN GRAYBILL: On page  45,
under sub. 1 of 1, you’ll see the State Treasurer; so
you should all go in your books to page 37 and after
“attorney general” you should add in “state treas-
urer” .  The purpose being to  add both the State
Treasurer  and the State  Auditor  under the pro-
posal 6f the minority on page 37.

DELEGATE WILSON: And the Superin-
tendent of Public Instruction.

CHAIRMAN GRAYBILL: Right. Super-
intendent of Public Instruction is there. Very well,
that’s the  situation.

Mr. Roccler.

DELEGATE ROEDER: Mr. Chairman, I
really hesitate to rise in view of the admonitions
that the Chair has given us about prattling on. I
also hesitate to rise because I sit so close to my
friend here  the William Jennings Bryan ofthr Hits
terroot,  and Mr. Kelleher is  establishing himsrlf
as the 11cmosthenes  of the Ycllowstone;  but I am

one  of the four  that  Chairman Joyce rcfcrletl to a
having signed thrz  majority report on the ground
that  I thought it was the best wec<,uId  do. I thw
fore feel  constrained to support  the majori ty I‘(
port, again, not because I think it’s what wuougl:
to do, because I think it’s the mostpolitically prac
ticable  thing to do. Therefore, I would wish to sum
port the majority report by speaking  against thi
movement, or this  motion to adopt ,  the minorit
report.  In speaking against  the minority repor
what we have to try to deal with is a system of b<
liei’. It reminds me of the fairy talc of the empewr’
clothes. Perhaps some  of you will rcmrmbcr  tha
very poignant story of the two shysters who corn
into the kingdom with a capacity to WC~VC  thi
gossamer cloth and  how the whole  communit
went along with the pwtense,  and how these  tw
shysters wove  clothes for the emperur  and SC>  fort
and so  on, until the emperor paraded naked dow
the street and one  little boy said, “The  emperor ha
no clothes  on.”  Incidentally~  I  think that  s tor
never ended right.  I  think the people murderc
that l i t t le boy instead of agreeing with him. Th
pretense in this case is the idea or the belief, i
what it is, that because people vote for certain off
cws,  these officers ncccssarily  represent  them.
think this is a myth. I think this is a pretense. Th
idea that voting for officers other than the Gove,
nor and Lieutenant Governor is a source of pro&c
tion to the people is completely false because wha
you do is  diffuse power;  and by the  way,  that’
what we’re supposed to be talking about here, yo
diffuse power and therefore make t,he  exercise ofj
irresponsible. Now, Mr. Wilson, in his remark:
implied that we of the majority uf the  committe
was proposing to disenf’ranchisc  the people. Curs
the thought. We’re not proposing to do that at all.
wouldn’t want to tamper with what he calls th
sacred privilege uf the people. He also implies tha
we wish to deny them the privilege to vote for thos
who represent them. What I think we’re trying t
do in the majority is make the vote the people d
have more effective. Now, maybe I can use an ana
ogy to illustrate this point. I am an incurable floe
shooter when I go out hunting birds, and  my hun
ing companion keeps  telling me. “Kich,  you’ve gc:
to choose your bird,” and then to USC’  the  languag
of this beloved friend, “you’ve got to shoot  him i:
the face.” Well, I propose that keeping the  execl
tive system that exists in our  1889 Constitution i
like flock shooting. The  voter goes  in and pushes
lot  of  things,  scat ter  gun fashion,  and doesn’
really understand what he’s doing. There  is a lot c
confusion.  Does  this make for accountability’?
don’t think so. That is all I had to say at,  this time
Mr. President.
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lgencies  now. The Legislative Audit has greatly
hanged his function and many more changes are
mticipated.  It has not yet been determined how
dontana’s  ultimate modernized accounting and
ecord system, on a uniform basis, will be audited,
IS  this must await its completion. In any event,
his is a statutory matter which should be free for
ldjustment  by the Legislature as changing condi-
ions may require. The State Examiner himself
:o”curs  in this view that that office should be
,liminated  from the Constitution. Mr. President,
hat concludes the presentation of the majority
eport.

C H A I R M A N  G R A Y B I L L :  Very wll,
:hair will recog:niw  Mr. Wilson.

D E L E G A T E  W I L S O N :  M r .  Prwitlent.  I
nova from a minority report to amend  Section  1 of
hc  majority report. My millwit!: proposal is iden-
ical to t.he  majority proposal exwpt  for  amend-
ncnts  in Sertion  1,  2, :i, 4,  6 and 1%

CHAIRMAN GRAYBILL: M r .  W i l s o n ,
et’s tell them  that’s o” pagc’::;$.

DELEGATE WILSON:  liight. Pngc:l’i.We
law designed to make the Executive branch of
:overnment  mow  rwponsiblt:  to the citizfnsofthr
itate  by providing for the  clwtion  of the  pwsent
,Icctrd  rxecutive  officers. Mr. President,  do you
vish to have  the  minority proposal of Se&on 1
cad?

CHAIRMAN GRAYBILL: Yes. May t h e
:lerk read Section l(l), of the minority proposal?

DELEGATE WILSON: Yes.

CHAIRMAN GRAYBILL: Very  well, Mr.
Jerk.

CLERK SMITH: “Section 1, subsection 1
)f the minority report. The executive department
;hall consist of a governor, lieutenant gover-
lor,  secretary of state, attorney general, and
mperintendent of public instruction and state
auditor.”  Section 1, subsection 1 of the minority
sport,  Mr. Chairinan.

CHAIRMAN GRAYBILL: Mr.  Wilson.

DELEGATE WILSON: Mr. President,  the
ninority of’ the Executive Committee favor the
election of the major state executive offices be-
‘ause government needs to be responsive and re-
jponsible  to the people that it represents. The
people must retain their right to elect their offi-

rials. By elimination of their present power to
ch~~~sr the major  state offices we do not want to
disenfra”chise the people  of Montana of their
sacwd privilege, their right to exercise the fwrdom
of choice in the rlectiw process. ‘I’hc  pcoplf  dc?-
st’rve  the  right to choose who shall repwsent  then1
in government. Montana. by constitutional
ame.ndment  and legislative act. is rwrganizingits
gwcrnmental process under what is known as
Executive Reorganization. This is placing all Mon-
tana’s governmental administration and control
directly under the Governor and the appointed de-
pnrtmr~nt heads. ‘his program is promoted  in thr~
name  of efficiency and  economy. Govrr”“lr”t
11&s  to he “low  to its constituents than cfficicnt
and  economical. It needs to bc  wsponsiw  and  re-
sponsible  to the people it wpresents.  Its rwpon-
sibilities includes not only the matter of protecting
the  public trust. it includes having the trust of 0~~3
public.  I’uhlic  trust dots  not comt  from just :I mat-
trr  ofconfidencc  in the  integrity ol’public  offiwrs.
hut rather it co”1vs  fro”1 knowing that pul)lic
affz\irs arc placed  ill the public eye. This can only
occur when the  activities of govwnment  arc vis-
ible and whrn  there  are ways ofchecking  on what
our public officials are doing. The State Treasurer
and Auditor are the major state financial officers.
One receives all state money, the other disburses
all state funds. One major concern relates to-re-
garding worganizntion to the> fin;mcial  al’fairs  01’
the  state. This cont’rr” should  Iw  included  in ou1
proposed Constitution in such ii \\‘;ry  that w<‘gi\,c
the public the best chanu~  to view rritirally its
public officers. and  to avoid upran invitation tocoy-
ruption.  This should include it public  official.
~~lwtrd  and responsiblc~ only  to the pcoplr,  and
who is nut subswvicnt  to thts  vwying political dc-
sires of some Chief Executive who perhaps will
only be concerned with a” approving look from the
public at his administration. Weknow  thatno Gov-
ernor will have  continuous opportunity to observe
all the actions of his ;~~lminist~ativr  offirers.  To
place all physical affairs  in 0”~ administrativt~
office, such as a c.ontrullel.‘s office, no t  on ly
jeopardizes the Chief Executive, it is one open invi-
tation to u”vir\vvrd corruption. Wt> ask then this
Convention includc~  sfparatr physical officers as
elected officers in this proposed Constitution in the
offices of State Auditor and State Treasurer. The
state Superintendent of Public Instruction is the
“major educational officer and iIs such should Iw
elected  by the people. The  clcrtion  of the  supcrin-
tendent should  I~[%  pwtccted  from undur  political
influcncc  by making hey diwctly  wsponsiblc  to
the people.  WC arc with the  majority committee
proposal’s comments on the election of the Attor-
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chief legal officer of the state. He prosecutes or
defends all litigation in which the state is a party.
He supervises many of the functions of the various
county attorneys, and through them the county
officers and agencies. In addition to this, he is the
legal adviser to the Governor and there arises di-
vergence of opinion as to whether he should be
appointed by the Governor, so as to be fully com-
patible with his client, so to speak, or be elected by
the people, so as to be primarily responsible to
them. The majority of the committee believes he
should be in an independent status as an elective
officer, charged with enforcement of all the laws
for all the people. Since the Governor already has
much authority, through the appointing power
particularly, the majority favor an independent
Attorney General free to inquire into the faithful
performance of the duties by any state official or
employee. We believe the Governor should have
the right and the opportunity to choose his own
legal counsel, but such counsel should be a part of
his official staff rather than the Attorney General.
The Secretary of State: this office has a long and
historical significance, and we think it is-there
are valid reasons to retain it for practical purposes
as well as tradition. An official custodian of the
state’s most important Legislative and Executive
documents, we believe he should also have the
clear safeguard of a independent election and con-
stitutional basis. His principal functions are min-
isterial, not policy-forming, and by removing
certain constitutional boards to which he has
served, there is little basis to fear that his position
might in the future hamper the executive function
of the Governor; and in that connection we have
eliminated the State Board of Examiners. If the
Legislature then repeals the State Board of Ex-
aminers, the Secretary of State will never serve on
that. If they don’t, he can, of course, be put back
into the State Board of Examiners, but we are
retaining him as a constitutional officer because
we’re always going to have to have a Secretary of
State and the majority of the committee believes
that he should be elected. The State Treasurer and
the State Auditor: these offices are primarily
charged with duties in the financial area. With the
advent of reorganization, the entire accounting
and bookkeeping procedures of all state and local
agencies is being converted into a uniform pat-
tern. Also, the Legislature has developed the pro-
cess of legislative post-audit, and there is a
growing pre-audit system. The committee believes
it unwise to retain in constitutional status two
officers whose principal services is in this very

fluctuating field, and that efficient auditing ant
recordkeeping should be allowed to develop flexi
bly through legislation as technology and expe
rience permit. The Superintendent of Publit
Instruction: this office is a part of the Executive
Department and yet it affects solely the educa
tional function, as established under Article XI
We fully explored the duties of this office, and itr
relation to the State Board of Education in ordertc
determine whether it should be included, excluded
or modified. It performs practically no fun&or
exclusively referable to the university system, ant
the board performs practically no function refera
ble to elementary and secondary education. Thus
the board is, in net effect, a lay board charged witt
complex responsibilities in a professional field
and is without full-time professional counsel ani
assistance. There is much public support fox
obtaining by appointment instead of election s
professional educator to fill the gap which exists
by virtue of the present Constitution. There is alsc
support for retaining the present status of the
superintendent’s office, namely as an elective
office. There is a clear need to resolve the doubi
and ambiguity which currently exists as to tht
respective duties and authorities of the board and
the superintendent, now resolved by mutual for.
bearance. There is a clear prophecy of vast change
in the educational field, due to the constitutional
problem as to property tax equality now being
litigated in California, Texas and Minnesota.
Therefore, the committee believes the whole struc-
ture of Montana’s one hundred million dollar-pep
year educational system should not be frozen in
any form in the Constitution, and proposes to han-
dle the superintendent’s office by an optional
method which allows the Legislature to make the
office elective or appointive, as in its current judg-
ment it finds advantageous. The Board of Examin-
ers: composed of the Governor, the Attorney
General and the Secretary of State in the present
Constitution, this board was once very powerful.
It is no longer so, meeting once a month for a few
minutes to consider the unliquidated  claims, if
any, against the state. This change has occurred
through the reorganization. Being no longer use-
ful, the committee believes it should be deleted
from the Constitution and to be revived by the
Legislature if necessary, if the necessity for it
should arise again. The State Examiner: most con.
stitutions do not create an office of State Ex
aminer, but Montana did in 1889. While he once
examined the accounts of some state offices, he
has become the examiner only of county and local
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minority report are in favor of continuing to make
constitutional  officers the State Treasurer and the
state Auditor. Now on this particular issue the
xxnmittee  broke down as follows: two members of
;he  committee wanted to keep all seven constitu-
tional officers-that’s what the minority report
shows; four members of the committee were in
favor of only keeping as constitutional officer the
Governor  and the Lieutenant Governor; the other
two members of the committee, Mr. Garlington
snd myself, to identify us, would not go with the
ather  four and we would not go with the other two.
We, therefore, got the other four to come over to the
majority position as being better than the minor-
ity position, so that now we have six people who
have signed the majority report. They do not
necessarily agree with it, but they’ve signed it and
they think it’s better than the minority. But, it’s up
to the Convention to see how manyoftheseelected
constitutional officers shall be retained. At the
appropriate time, when I am speaking on-in
favor of the majority report, I’ll tell you why I
think the majority report did what it did. And you
can then disagree and we’ll abide by the decision
of the Convention graciously. So, with that in
mind, Mr. President, I move that when this com-
mittee does rise and report, after having had under
consideration the proposed Executive article, Sec-
tion 1, subsection 1, that the same be adopted.

CHAIRMAN GRAYBILL: Will the clerk
please read Section 1, subsection 1 of the Executive
Article?

CLERK SMITH: “Section 1,  subsection 1:
rhe executive department shall consist of a gov-
nrnor,  lieutenant governor, secretary of state,
attorney general, and superintendent of public
instruction.” Subsection 1 of Section 1, Mr. Presi-
dent.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: (Inaudible)...fellow
delegates, under the comments which begin on
page 12, I am going to go through them which-
explain exactly what was done and why. I’ve
given you a little preliminary indication of what
was done, but I’m going to go through the com-
ments and explain to you what was done. The first
section of Section 1, that’s what we’re talking
about now, reveals the decision of the majority of
the Executive committee as to the length of the
ballot. It is neither short nor long. By a minority
report, the long ballot is favored, and by an amend-
ment that may be presented on the floor the short

ballot will be proposed. Thus, the Convention will
consider in all aspects the structure of the state
Executive Department. The majority decision is to
remove from the Constitution the officers of State
Treasurer and State Auditor, and to place in
optional elective or appointive status the Superin-
tendent of Public Instruction. In addition, the com-
mittee is unanimous in removing from the
Constitution the officer of State Examiner. (Inau-
dible)...in  reaching this decision, the committee
emphasizes to the Convention that removal from
the Constitution does not automatically delete or
terminate the office affected. They remain statu-
tory offices until changed by the Legislature, and
all the argument advanced to this committee for
retaining them as elective officers are equally
applicable to the LegislatureTheprincipalreason
for the committee decision is that the functions of
the State Treasurer, State Auditor and State Exa-
miner are changing materially under the reorgani-
zation plan, and we believe their future position
should therefore not be frozen in their present
form. Similar considerations apply to the Superin-
tendent of Public Instruction, as will be explained
later. Having stated the essence of our decision on
these subjects, we will describe briefly our proce-
dure in making them. We interviewed practically
all of the principal officers of the Executive
Department, so as to learn how their functions
have been affected by reorganization under the
amendment approved by the voters in 1970, and
how their function may serve as forms of checks
and balances on other functions. From this infor-
mation, analyzed and compared with the modern
trends in other states where applicable to condi-
tions in Montana, we concluded with respect to the
several offices as follows. The Governor: the peo-
ple having decisively voted to implement a well-
ordered Executive Department of government in
place of the 100 or more boards, bureaus, commis-
sions, et cetera, it is clear that a strong and respon-
sive Chief Executive is desired. We have clarified
his duties and his powers accordingly. The Lieu-
tenant Governor: consistent with the above, we
have authorized an effective, full-time Lieutenant
Governor to serve with the Governor, and to
become a trained, responsible successor to the
Governor should that become necessary. It is clear
that the Governor’s increasing duties and respon-
sibilities require more adequate staff support, and
the Lieutenant Governor’s position is an approp-
riate part of it. To obtain the maximum of effective
cooperation between these two offices, we have
provided that they shall be nominated and elected
together. The Attorney General: he is now the
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DELEGATE JOYCIS: Mr. Chairman, be-
fore I make any motion, may I make a few prelimi-
nary remarks about the Executive article?

CHAIRMAN GRAYBILL: Please do so.

DELEGATE JOYCE: Mr. Chairman, fel-
low delegates, in the Executive Committee article,
I believe we have drawn an improved Executive
article. That remains for your decision. First of all,
let me say what we’ve done and how we’ve done it.
We submit here a proposed new Executive article
which will replace Article II, Article VII and Arti-
cle V of the present Constitution. Article II we just
simply deleted from the Constitution as obsolete.
That’s the one about the reservations-the mil-
itary reservations-that no longer exist anyway.
Article XIV, we really haven’t deleted it. We’ve
just worked it into the Executive article, so we’re
still going to have a militia if the majority report
and the minority report passes, but we’re not
going to have any separate Article XIV. In sum-
mary, what we’ve done in the proposed new Arti-
cle II, we’ve made these changes. We’ve elimi-
nated from the Constitution-and let me empha-
size this next phrase very, very strongly-but do
not abolish theStateTreasurerand theStateAudi-
tor, the State Examiner, the Board of Pardons, the
Board of Examiners and the Board ofPrison Com-
missioners. We’ve eliminated all those things
from the Constitution in our proposed article, but
we have not abolished them. They are still on the
books as statutes and it’s up to the Legislature
whether to abolish them or not in the future, but
we have not abolished them here. We have just
permitted that they may be abolished. We’ve made
these changes from the present Executive article
to the new Executive article, that the Lieutenant
Governor and the Governor must run as a team in
the primary election. Why we did that, we’ll ex-
plain when we get to that section. We’ve permitted
in the new Executive article that the Lieutenant
Governor can be a full-time job. And the way we’ve
done that is, we’ve said that he can have duties
that are prescribed by law or that may be dele-
gated to him by the Legislature. It will be up to the
Legislature, however, whether or not to fund to
pay him a sufficient salary as to whether it will be
worthwhile being a full-time job; but at any rata,
we’ve permitted him to be a full-time job and we
have restricted the Lieutenant Governor’s present
power in that he will not be the Governor auto-
matically every time the Governor leaves the
state. He will only be the Governor after the Gover-
nor is out of the state 45 consecutive days. Then he

will, on the 46th day, he will automatically becom
the Governor. In the interim, however, in the firs
45 days, if the Governor wants him to be the actinl
Governor, according to the way we’ve drawn th,
article, he can permit the Lieutenant Governor tl
do that. The next change we’ve made is that we%
continued to provide that there will be a consti
tutional  officer of public instruction, but we hav,
allowed this office to be either elective, as it is now
or made appointive in the future by the Legisla
ture; but we have not at this time made it abso
lutely necessary that it be an appointive office
And, we have made, I think, a great improvemen
in the next thing we’ve done. We have provide<
that the salaries of elected officials may bs
increased during their term, but not decreased dur
ing their term. And that is exactly the reverse o
what the present Executive article provides. Righ
now, as the present Executive article provides tha
the salaries may not be increased during the tern
but that they may be decreased. So we’ve reversec
that around. We’ve given the Executive budge
constitutional recognition. We’ve modified tht
Governor’s veto power in this respect--we have
taken away the pocket veto, which means that anJ
time the Governor vetoes a bill he must state hir
reasons. We’ve given the Governor what’s callet
the amendatory veto power in that he can send 2
bill back to the Legislature and say, “I’ll sign thit
if you’ll agree with my amendment.” The Legisla
tare then does amend it, it’ll go back to the Gover
nor, and he can either veto it or not at that time
but presumably he won’t veto it once they concm
in his amendment. We’ve established a compre
hensive  disability procedure upon the disability 01
the Governor, and we’ve patterned it after whal
the 25th Amendment of the United States Consti
tution  has done with reference to the President
We’ve clarified how vacancies are to be filled wher
elected officials either (Inaudible)...die  or resign
We’ve clarified that a man holding a elective pub,
lit office may file for any other office he wants
during his term. That’s been the time-honored
practice anyway and we’ve made it perfectly cleax
that that will be constitutionally permissible. Wt
have also retained intact, without changing a
comma, the recent section that was passed with
reference to reorganization. That’s generally whai
we’ve done and as we go through it section by
section, we’ll show-we’ll try to say why we’vt
done it; but further than that, let me tell you how
the committee broke down. There’s a minority
report and the minority report is essentially
directed at Section 1, subparagraph 1. And in the



VERBATIM TRANSCRIPT, FEBRUARY 24, 1972 841

we’ve asked Style and Drafting and in their future
xports,  they are going to contain a text that is not
narked  up. In other words, they’re going to con-
;ain  a  text  of  what  they’ve proposed back to us
clear  s o  we can  read  it more intelligently. How-
tver,  I would like to point out to the body that there
1s  no text except that marked up one of what we
have done and the changes we make here except
your  notes ,  my notes  and the  journal. Now, we
have thought about it and for the moment, we are
not typing up the motions as passed before it goes
to Style and Drafting. Style and Drafting puts it
through the MTST machines and it comes out in
the form you find it there, and then they discuss it.
Perhaps that’s a flaw that we should cover, I don’t
know. But, it’s a rather difficult process. You can
find out what happened by reading the proceed-
ings which,  as  I  say,  are about  n day behind
always. I don’t know if that helps you but, in the
future, we are  going to get the text of what they
propose as the amendment, and if you didn’t think
that was what we did here, you should of course
make that point when we debate their recommen-
dations. Are there other questions ahoutstyleand
Draft ing’s reports?

Mr. Eskildscn.

D E L E G A T E  E S K I L D S E N :  M r .  P r e s i -
dent, I move we recess till 1:00 p.m. this day.

CHAIRMAN GRAYBILL: The motion is
to recess until I:00 p.m. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed,  No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it.

(Convention recessed at  11:45  am-recon-
vened  a t  1:15  p.m.)

P R E S I D E N T  G R A Y B I L L :  T h e  C:o”ve~l-
tion  will he in Order of Business Number  10.

Mr. Arness.

D E L E G A T E  A R N E S S :  Mr.  C h a i r m a n ,
Ikkgate  Arnzss  present.

P R E S I D E N T  G R A Y B I L L :  Are  there
other  delegates  who were absent this morning
that want to announce their presence?

DELEGATE C A M P B E L L :  Yes, Mr.
Chairman. Ilelegate  Campbell  also present.

P R E S I D E N T  G R A Y B I L L :  M r .  C a m p -
bell. Mrs. Erdmann.

D E L E G A T E  E R D M A N N :  I)ulegate  Ertl-
ma””  present.

P R E S I D E N T  G R A Y B I L L :  M r .  Kellchw,
for what purpose do you arise?

D E L E G A T E  K E L L E H E R :  I ’ d  l i k e  t o
know whether this motion is in order, Mr. C’hair-
man. For the rest  of today only, I would like to
move that the person who makes a motion, the  pro-
p o n e n t  of a  m o t i o n ,  m a y  sprnk  twiw  o n  t h a t
“l~,lion  and t,11at  any other  person-

PRESIDENT GRAYBILL: No. Mr. Kel-
Ieher.  thal  motion is not in order.  Nuw,  the  C%air
wishes to announce for the  hrmcfit  of the  Convon~
tion  that 1 want everyone  to be aware so that  no
011~ is offended, the Chair intcwtls  I,<]  hold pwplr
s t r i c t l y  accountablr~  t o  the  subject  hcing  d i s -
cussed. And il’ the Cl,211, cc  5 y o u  aw \\‘a”dc~i”g‘~ . f ,%I:
from  that .  I’m going to gavel you down and  a sk
that you stay on the subject.  And hy that I mea”
t,he  strict subject that we’re  dehnting.  the amcntl-
rnent  or the  proposal that we’re  debating. And I’m
going  to  ask  that you not wander around and not
tlisruss  in general, and discuss pertinent  m”ttrrs
unly.  And I don’t want to singlvanyoneout,  so I‘m
going  to do it as  nearly  as  I can  to rvrryonc’.  Once
in a while  my attention lags.  So; with that little
premonition,  maybe we can all  stick to the issue.

Mr. Eskildsen.

D E L E G A T E  E S K I L D S E N :  M r .  I’wsi-
dent,  I move  the Convention wsolv~  itself into
C:0mmit,tcc  of the  Whole  for the purpose of hand-
ling business under  Gcncrnl  Orders.

P R E S I D E N T  G R A Y B I L L :  The mr)t,ion
has  bwn  made t,o  dissolve  this  Convention  into
Committee of the Whole. All in I’avor,  say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposrtl.  No.

D E L E G A T E S :  (No respunse)

P R E S I D E N T  G R A Y B I L L :  The Ayes
have it and so orderd.

(Convention in Committee  of the Whole with
l’resident  G~aybill  presiding.)

CHAIRMAN GRAYBILL: Thr Chair m~j11
rwognize  Mr. Joyce of the Executive Cr,mmitt,ee.
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DELEGATE FURLONG: I ’m somewhat
concerned about our action of just adopting the
Committee of the Whole report and I have a ques-
tion or two that I’d like to address to someone, any-
one for help. Wil l  this Committee of the Whole or
will this assembly be given the chance or option at
some later time to actually cast a ballot either in
favor of or against the unicameral or bicameral
proposals? I’d like to know ifthat’s  right and, if so,
when that would be proper.

PRESIDENT GRAYBILL: Very well. For
the purpose of the journal, let’s go back on Order of
Business Number 10  without objection.

(Committee of the Whole)

CHAIRMAN GRAYBILL: First of all, I
don’t know whether I said it or not, but the com-
mittee report that we adopted is hereby referred to
Style, and Drafting. Now, it goes to Style and Draft-
ing. Style and Drafting will work it over as they
have the one you received this morning concerning
the text of both the bicameral and unicameral pro-
posals. Eventually, we’ll get it back from Style and
Drafting in this form. Style and Drafting actually
has a 13-&p  process that this goes through in
terms-that each piece goes through--and one
of those steps later on, Mr. Furlong, is for Style
and Drafting to propose to this body in one of its
reports, a ballot. Since Style and Drafting has
been given both a bicameral and a unicameral pro-
posal, which are obviously inconsistent, Style and
Drafting must devise a way on the ballot to over-
come that. The presumption is that they will  come
up with an alternative form of voting on the bal-
lot. Now, when Style and Drafting brings its
report on ballot to this Convention, if you don’t
like the way it is or if anyone doesn’t like the way it
is, they may then move to change it. Suppose, for
example, that they put bicameral in the Constitu-
tion and unicameral on the side. I presume the
first motion would be to put unicameral in and bi-
cameral on the side, and the second motion would
be a substitute motion to make it a joint vote and,
at that point, we will consider whether we want
unicameral or bicameral on the ballot and, if so,
why. And I suppose we can end up voting to have
the ballot any way we want and, at that point, we
will get an expression of opinion from this body as
to whether they’re for the unicameral or bicam-
eral.

DELEGATE FURLONG: Thank you. I
have one other question. I supported the decision
to bypass the-1 suppose you would call them the

minutes or the official journal; they have not bee]
read in the past; we simply adopted it. I’m won
dering now that this is to be published as I under
stand it, but then there will be no real chance tl
see it until sometime considerably later than righ
now. Is it-

CHAIRMAN GRAYBILL: Well, I thin1
the minutes of the journal-the minutes come ou
in the daily proceedings, isn’t that right, Mrs
Acher?  So, if you’ll watch your daily proceeding
which are out for all but the last day or so, you’1
find the motion that I signed in which we adopter
in the daily proceedings and it should be availabl
for today’s debate, for example, tomorrow. Yes
Mr. Furlong?

DELEGATE FURLONG: But so that I’n
perf&ly  clear, those minutes are not the officia
proceedings of the Convention, just a summary 0~
them, is that correct?

CHAIRMAN GRAYBILL: The daily pro
ceedings are a summary and they do-or they art
going to contain, however, this motion that WC
made. Isn’t that right, Rosemary?Themotion  tha
we just adopted your-the motion of the Commit
tee of the Whole to the body-is contained ever3
day in the proceedings. Now, the proceedings dc
not contain all the things that the journal con
tains.  It’s a summary of the journal. But, thf
journal contains all of the things that are in tht
proceedings, plus some further explanation ant
backing that is the transcript.

DELEGATE FURLONG: I ’d like to mak
one following suggestion for whatever it’s wortE
You can alreadv  tell that I have a suspicious mint
and we have from Style and-

CHAIRMAN GRAYBILL:
you’re just an inquiring person,
(Laughter)

No, I thin!
Mr. Furlong

DELEGATE FURLONG: Thank you, MI

Chairman. We have before us a Style and Draftin;
report which I consider excellent, Suffrage ant
Elections Number 1. But I think in order to realk
do justice to the study of that as recommended b,
them, it would almost be necessary to have th
official proceedings to compare. I don’t know if it ’
practical or possible but I’d like to have somebod,
give it some consideration. Thank you.

CHAIRMAN GRAYBILL: Mr. Furlong
let me discuss that with you a minute. First of al
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xport,  the Chair will suggest that we read only
;oday’s  committee report. We have read and
adopted  the others individually, but since this is
the end of theLegislative  article, if anyone objects,
aye will read the entire report. Does  anyone so
jbject’? Very  well, Mr. Clerk, please  read today’s
xport  only.

CLERK HANSON: “February 24, 1972.
Mr. President, we your Committee of the Whole,
naving  had under consideration report Number :1
,f the Committee on Legislative, recommend as
hllows:  Delegate Furlong having voted on the pre-
vailing side in adopting Section 6 ofthe Legislative
proposal  on General Orders moved that Section 6
.x reconsidered, motion carried; that Delegate
Vutting’s  motion to adopt, the minority proposal
%or  Section 6 be not adopted; roll call vote was re-
luested  by Robinson and with sufficient seconds
;he following vote was recorded, Ayes 35, Noes 60;
;hat the following amendment to Section 6 by
Delegate Furlong be adopted in both bicameral
2nd unicameral proposals amended by striking
;he figure ‘90’. and inserting in lieu thereof the
7gurc ‘60’, in line 6, page 4 of the unicameral pro-
3osal and li”e9, page33ofthebicameral  proposal;
loll call vote was requested  hy Delegate  Furlong
with  sufficient seconds and thefollowingvote was
recorded, Ayes 91, Noes 5; that the mot,ion  to re-
consider  Section 16 of the Legislative proposal
“ailed;  roll call vote was requested by Delegate
Zhampoux  with sufficient seconds and the follow-
ing vote recorded, Ayes 48, Noes 48; that the com-
mittee rise and finally report and the Legislative
zport be referred to Style and Drafting. Signed,
Leo Graybill, Chairman.”

DELEGATE FELT: Mr. Chairman.

PRESIDENT GRAYBILL: Mr. Felt.

DELEGATE FELT: I am not objecting to
;his  procedure but there was a question raised yes-
;erday, and the Chair seemed to express some
doubt himself as to the very first motion that was
xted upon when we entered Committee of the
Whole several days ago on this Legislative article.
I believe that the Chair had it entirely correctbut if
;here  is any question, I wondered if the Chair
night have that one original motion read so we’d
x certain on that.

PRESIDENT GRAYBILL: The original
notion was-well, I’11 read you the first two para-
graphs. Delegate Aasheim as Chairman of the
:,egislativc  Committee noted minor corrections in

his committee report. I should also start by saying,
“We, your Committee of the Whole, having had
under consideration report Number 3 of the Com-
mittee on the Legislature, recommend as follows”,
which means we did it. Number 2 paragraph is
that the bicameral and unicameral proposals be
sent to Style and Drafting as a dual proposal for
recommendation to the voters. Very well. You’ve
heard the report of’ the Committee of the Whole.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Presi-
dent, I move the adoption of the Committee of the
Whole report.

PRESIDENT GRAYBILL: The motion is
to adopt the Committee of the Whole report on the
Legislative article. So many as are in favor, say
Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, No.

DELEGATES: No.

P R E S I D E N T  G R A Y B I L L :  T h e  A y e s
have it land so ordered. Without objection, the
Chair will go off of Order of Business Number 10 to
Order of Business Number 11.

Mr. Martin.

DELEGATE MARTIN: For those of the
delegates who send the press release to the weekly
newspapers, I would hope that before you mail
them, you would correct an error in-which is
called to my attention by Delegate Artz. We say in
that release, the poll booth registration allowing
citizens to (Inaudible)...register  up to and in-
cluding the day of election was defeated by a vote
of 49 to 51. The poll booth registration was left
optional with the Legislature and that should be
corrected. And if anybody has plans to send those
out, if they’ll go to the public information office,
why, we’ll correct it. Thank you.

P R E S I D E N T  G R A Y B I L L :  V e r y  w e l l .
The Chair also wishes to announce that payroll
checks for the attaches and staff are ready. Mr.
Eskildsen, wait a minute. Mr. Furlong, for what
purpose do you rise?

DELEGATE FURLONG: A point ofinfor-
mation,  Mr. Chairman.

PRESIDENT GRAYBILL: Yes, sir?
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Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Cate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
F e l t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A y  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  r
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Chairman Graybill . . . . . . . . . . . . . . . . . . . . . Aye
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper.................................Ay  e
Harrington ........................... .Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
~orello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield,, . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin.................................Ay  e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal.................................  Nay
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

Robinson Aye
Roeder.................................Aye
Rollins.................................Ay~
Romney AYE
Rygg Na>
Scanlin................................Ay<
Schiltz..  _.  _.  _.  .Aye
Sidcrius................................Aye
S i m o n NZl>
Skari .Ayt
S p a r k s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . NW
spew AYC
Studer  .._..........._........  Nq
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc
S w a n b e r g . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Nq
Toolc  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc
Van Kuskirk..  _.  .Ay(
v . ‘11’elm, ,on . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay(
W a g n e r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Na>
Ward ..,.........................__.._  Na>
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayt
W’l1 s o n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Nq
Woodmansey .._........  Nq

CHAIRMAN GRAYBILL: Will you please
ann”“nce the vote’?

CLEKK HANSON: Mr. Chairman, 48 delc
gates voting Aye; 48 voting No.

CHAIRMAN GRAYBILL: 48 havinp
voted Aye, 48 having voted No, the proponents o
reconsidering Section I6 will not now be given i
chance to have it reconsidered. Very well. The
Chair will call on Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair
man. I move  the Committee of the Whole rise ir
final report and refer Legislative proposal to Stylt
and Drafting.

CHAIRMAN GRAYBILL: The motion i!
for the committee to rise and report finally tht
Legislative article to Style and Drafting. All ir
favor of the motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes havs
it, so ordered.

PRESIDENT GRAYBILL: We will re
main in session and take the report. Convention
will be in session. Before we read the committem
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CHAIRMAN GRAYBILL: You want to
:l”Se?

DELEGATE McKEON: Mr. Chairman, I
;hink  that we prohahly got off the track, and the
mte  on reconsideration I’m certain will be a vote
m the merits of the question of whether or not we
should  have a peoples’advocate. So, in conclusion,
1 would like to answer a few of the remarks made.
Mr. Martin made the statement that  the  news-
papers  are the peoples’  advocate and certainly,
Mr. Chairman, the newspapers are the peoples’
Idvocate;  but unfortunately, they only handle the
zig  questions. Our peoples’ advocate will handle
:he little questions. He will handle the problems
that aren’t spectacular and aren’t covered on the
front  pages. I think this is important. Mr. Chair-
man, the city of Butte within the last year,  has
hired a consumer protector; and it might he indica-
tive to note that the people from the city of Butte
have been the ones most adamant in theirrequest
for a peoples’ advocate. They are certainly pleased
with the job the consumer protector has done in
the city of Butte. Also, Mr. Chairman, I think the
peoples’ advocate will free the other arms of state
government  to handle the jobs that they have bwn
relegated  to  do hy s ta tute .  In  conclusion,  MI..
Chairman, I would say that the peoples’ advocator
is a fundamental question and does deserve cow
stitutional  recognition. Thank you, Mr. Chair-
man. (Inaudible)...1  call for seconds?

CHAIRMAN GRAYBILL: Just a minute,
Mr. Clerk, will you sit down? Ladies and gentle-
men, the Chair would like to make a statement at
this time. This issue is on a motion for reconsidera-
tion. The issue is not a substantive issue. Now, I
have let you gp on because it is obvious that once
me of you undisciplines  yourself  enough to  get
deeply  into the issue, it becomes impossible for the
,ther  side to cease or stop fighting back the issue,
because then you begin  to  c loud the  i ssue  of
whether  or  not  there should he reconsiderat ion.
Now, it should also he obvious that on any motion
which has as much sentiment on i t  as this,  we
should simply find out if there’s 51 percent want to
reconsider i t  and then if  there is ,  we should let
them have their day in court. But because of the
way some of you proceeded in debate, and I must
point out that it is only some of you, because quite
obviously all of you haven’t spoken, and many of
you have disciplined yourselves, but these things
are going t,o  happen again and again.  Now, the
Chair has, up until this point, tried wry  hard tolet
everyone have as much debate as he can. I don’t

like to hammer you down and to insist that you he
relevant to every point. I like to give you quite a bit
of leeway, hut I think it’s obvious by now that the
Chair is going to end up asking the Rules Com-
mittee for some serious restrictions on all debate in
this chamber unless we discipline ourselves. This
has been a good example of an undisciplined body
continually debating something that  is  not  yet
relevant. The relevant point here is whether or not
these people should be given a hearing this mom-
inp. Now, the Chair has not spoken on it. Before
you vote, you should know that if the vote to re-
consider  passes,  the Chair  intends to rel inquish
the Chair and I will speak on the issue. All those in
favor, please vote Aye, and opposed No. All the
delegates have not voted. The motion is whether or
not to reconsider Section 16.

Mrs. Babcock.

DELEGATE BABCOCK: May I explain
m y  vote?

CHAIRMAN GRAYBILL: You may ex-
plain your vote.

DELEGATE BABCOCK: I’d like it in the
journal that I’m voting because I helieve  we have a
right to reconsider, hut I think it should be done
after the 51 percent is taken.

CHAIRMAN GRAYBILL: Very well. Has
every delegate voted? Does any delegate wish to
change his vote? The Chair will close the vote.

Aasheim Aye
Anderson,J........................... N a y
Anderson, 0.. Nay
Arbanas  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Arness..............................Ahsent
Aronow  Nay
Artz  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Bates..................................Aye
B&her  _. Nay
Berg...................................Aye
Berth&on  _. Nay
Blaylock...............................Aye
Blend..................................Aye
B owman.............................. N a y
Brazier _. _. _. _. Nay
B r o w n  .._....._..._.........__..__.._  N a y
Bugbee  .._......_..._........__..._...  N a y
Burkhardt  . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Cain...................................Aye
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budsman  got his retirement pay back to him with.
out an attorney fee. For the benefit of the non-
lawyers, I’ll tell you what the fee schedule is on
contingent claims. Through the Administrative
Board-say this man got $6,000 back plus the in-
terest-the lawyer, through the Administrative
Board would have gotten a third. He would have
gotten $2,000 and he would’ve taken a third of the
interest, whatever it was, assuming that he had a
recovery of $6,000. That’s just the beginning, Let’s
say it’s appealed. (Inaudible)...in  Montana, it
would be appealed, say to the District Court. The
fee goes up to 40 percent. Then let’s say that it’s
appealed across the hall here to the Supreme
Court of Montana, the fee goes up to 50 percent.
Now, whatever’s left over-and then you take
the court costs, of course, out of that, and the
attorney’s out-of-pocket expenses. As far as I’m
concerned, to kill this ombudsman bill-it would
be great for my profession. As far as costing
$100,000 or 200,000 of funded, we agreed in the
original proposal anyway would be the salary of a
district judge, of which I believe is about 20,500-
the latest raise or 19, but anyway, about 20,500. In
Alberta, they have four people so let’s say this
man has three secretaries. Now, they must be pay-
ing secretaries in Helena a heck of a lot more
money then we are down in Billings to get up to
$100,000. And all he needs is a little hole in the
wall, and a telephone, and a desk and a chair and
this long distance collect WATS line, or whatever
we call it. That’s all he needs. And if you figure
$15,000 for secretaries, that’s 5,000 a year per girl
and $20,000, I come up with $35,500, and plus the
cost of the telephone and the gas and light. Thank
YOU.

CHAIRMAN GRAYBILL: Mr. Brazier.

DELEGATE BRAZIER: Mr. Chairman. I
had hoped to save my observations to a more co-
gent time. But Mr. Kelleher’s remarks underscore
what is concerning me. Now, assuming that this
ombudsman is going to pass in North Dakota and
assuming that he’s going to get relief, what we’re
being asked to do here is to overrule the Montana
Legislature. We’re being asked to be a super Legis-
lature, and I submit to you that that is the quickest
way to defeat our constitutional effort. Every leg-
islator has had a lot of time to consider these
issues. His votes reflect, in some way, how public
opinion lies on the issues and certainly he’s going
to take offense if he thinks he’s got a bunch of hot
shots up here just trying to make him look silly. I
strenuously urge you to reconsider what you’re

doing. The Legislature has had this issue before i
before, which proves that it’s a legislative-typ
issue, which proves it should not be in the Const
tution, and your defeat of Mr. McKeon’s  motio:
will in no way jeopardize the right or privilege c
any person to bring this issue up at a more favol
able time before the Montana Legislature. Than
you.

CHAIRMAN GRAYBILL:  M r .  Helikel
did you want to speak?

DELEGATE HELIKER: W e l l ,  I  j u s
wanted to say, Mr. Chairman, that I’ve beer
avoiding discussing my particular proposal, bu
Mr. McNeil has now taken upon himself to do so
Now, not all of the delegates have  this before then
and I wonder if it might not be since, in my opin
ion, his statements concerning it were erroneous
it might not be in order at this time to read it.

CHAIRMAN GRAYBILL: No, the Chai
is not going to read it until we’ve had the motion
Now, when you’re all through, then the Chair wil
make a statement.

Mr. Champoux. You want to be next?

DELEGATE CHAMPOUX: I ’ d  l i k e  tl
take up two points if I may. In the North Dakot;
section that we haven’t had before as yet, theJ
were going to propose that Mr. McNeil referred to
and I would like to direct a question to Mr. McNei
if I may please.

CHAIRMAN GRAYBILL: Does the quea
tion concern whether or not we should have :
motion to reconsider?

DELEGATE CHAMPOUX: The questiol
concerns remarks that he made.

CHAIRMAN GRAYBILL: Then I will rul’
it out of order.

DELEGATE CHAMPOUX: All right. II
reference, then, to Mr. Brazier’s comments. I
we’re to take that line of reasoning, then are we-
also the Legislature’s had 60.day  sessions, annua
sessions, before them. We just passed that thi
morning. Or do we say then that this Convention
was in opposition to that point that the Legisla
ture  also refused to do?

CHAIRMAN GRAYBILL: Mr. McKeon.

D E L E G A T E  McKEON:  M r .  Chairmar
may I close?
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xoblems  simply by bringing attention to them so
,hat  they can be solved promptly. I feel very
;trongly  about this proposal. The thing that cap-
.ured  the most attention in the time that I was in
:entral Montana was the concept of the people
laving  someone that they could go to with their
xoblems  directly, not having to go through politi-
:a1  structure, not having to go through legislative
;tructure,  not having to go through a lawyerifyou
Mill.  This will not take away the need for the other
elements of investigation that we have, but it will
xovide confidence in government and it will pro-
,ide  a place where the people of Montana can turn
n times oftrouble. Thank you, Mr. Chairman, feel-
,“W  delegates.

CHAIRMAN GRAYBILL: Mr. Ilolikcr.

DELEGATE HELIKER: Mr. Chairman. I
iust  wanted to say what Mr. McKeon  has already
pointed out, and that is that ifthecommitteevotes
for reconsideration, that they will have before
them a substitute motion which I’ve prepared
which is based upon the North Dakota proposal. It
lees  not copy it exactly. I think it will answer
satisfactorily  most of the objections that were
raised to the committee’s proposal the other day
when we debated this, and I voted for that pro-
posal; and afterwards, I had considerable doubts
about the wisdom of certain of the ambiguous lan-
guage in it. I think that the proposal that I have
drafted will take care of most of those legitimate
objections.

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: I rise in support
of Mr. McKeon’s  motion to reconsider. I do have
some valid arguments in favor of the peoples’
advocate, but I’m not going to express them at this
point, in hopes  that the reconsideration motion
does pass, and that I would have an opportunity
after it does pass, to put them forth at that time.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman. I
was going to remain silent and follow Delegate
Murray’s advice which, contrary to Delegate
Scanlin’s advice, I did not construe to be an
attempt to limit debate, but rather an expression
of the futility of continual reconsideration. This
morning, we spent an hour and 40 minutes rede-
bating the minority proposal on the bicameral
structure, which was killed 35 to 60, which was

precisely the same vote that it was killed by a
couple of days ago. However, I do want, because
the vote on reconsideration on this peoples’ advo-
cate will undoubtedly be the determination of the
outcome of this proposal, I want the journal to re-
flect my reason for opposing it. It is precisely the
reason which Delegate Foster is advocating the
peoples’ advocate for, a position that can cut
RCL’OSS  all three branches of our government. I
submit that this is a fundamental violation of our
American democratic form of government, which
is based upon completely separate and distinct
Executive, Legislative and Judicial powers. I have
examined a copy of the proposed amendment. It
gives the peoples’ advocate the power to investi-
gate, which is an executive function. It gives them
the opportunity to determine whether the com-
plaints are justified, which means that this peo-
ples’ advocate is going to sit as the judge and jury
and to offer recommendations, which is a Iegis-
lativc  function. The scoreboard and I’m sure the
press, will record my vote as a vote against the
people. This is not true. I am trying to preserve our
fundamental form of government. I will oppose
any proposal introduced into this Convention
which violates that principle. And as an addi-
tion, I would like to add that the proposed powers
to be given to this one peoples’ advocate exceed
those given to the Governor of the State of Mon-
tana, the Chief Justice of our Supreme Court and
whomever the leadership of our Legislative
branch of government should be. And that is
fundamentally wrong and I oppose it.

CHAIRMAN GRAYBILL: Mr. Kelleher.

DELEGATE KELLEHER: Yes, I’m, tired
too, Mr. Chairman, and I hate to rise again but
there are a couple of points. One, the Montana
Legislature has submitted to it an ombudsman.
What did the Montana Legislature do to it? What
did Mrs. Reichert  say yesterday? She said they
killed it. I don’t know how many people were lis-
tening to her. Now, the OEO lawyer takes care of
the guy that’s only making 4,000 bucks a year and
has 20 kids. The wealthy ranchers-I’m not war-
ried about them. They’re taking care of them-
selves; they’ve shown their ability to take care of
themselves on the floor of this chamber. But, what
about-they can hire a lawyer. And I’m a country
lawyer. I’m way out in west Billings. I’m the poor
class lawyer. I only charge $30 an hour. The boys
downtown charge 40 and 50. And another thing
that I didn’t mention to you, Tuesday I told you
about the school teacher in Alberta that the om-
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talked to Mr. Aronow  about this and hc  says there
is one in Kalispell. I’ve never heard of the man. I
think the less-knowledgcablc  in terms of govern-
ment and law in the city of Kalispell perhaps
would know even less ahout  it. Now if we get a
peoples’ advocate in the statehouse, that person
will be focused as I see it. All will know where hc is
and where to find him. Now, what about the OEO’!
I understand, first of all, that this federal office is
about to go defunct for lack of funds. The  legal aid
part of it, the one we’re specifically referring to,
has come under continual attack and nearly lost
its funding the last time around. These legal
sources, also under OEO, are funded with the idea
that states and localities eventually will fund
them themself. Now, OEO thinks so much about
the ombudsman program that they’ve funded two
of them themselves, one in Iowa and one in
Nebraska, both of which arestill in operation. The
University of California at Santa Barbara has a
program to evaluate the ombudsman program
throughout the [Jnited  States. The director of this
program, a Mr. Stanley Anderson, has categori-
cally stated with minor exceptions, they work.
They are successful in forcing the government to
act in the citizens’ behalf mainly due to their
ability to publicize omissions or acts that it
deemed improper. Let’s take up this business about
cost. Where have we ever substantiated that this
office is going to cost 100,000 or 200,000. I don’t see
any facts or haven’t seen any presented to sub-
stantiate that. Last year, the city of Seattle and
King County have adopted the peoples’ advocate
program and it’s working-it’s in operation. Some-
one said a person would have to come to Helena to
see this person or else would have to have one in
every city and town. I think that’s not true. I think
that they can write a letter or call. And in most
of the instances of the ombudsman program, 80
to 90 percent of the complaints have been taken
care efsimply hy telephone or letters. This is from
the Santa Barbara study. Now, this does not mean
though, that the local lawyers, the local legis-
lators or the Mr. Scanlins or the Mr. Champouxs
that have been peoples’ advocates all of our lives,
are not going to continue in this position. Now a
lot of proposals are going to be accepted here, hut I
feel this is one of the little peoples’ proposals. This
is the little guy. This is for the little guy, the guy
that can’t afford a lawyer, is afraid to approach a
lawyer and doesn’t know about the OEO. This will
be one of the things that will help to sell this
Constitution to those little guys out there, many of
whom are bigger than I am physically. He won’t
read this Constitution, hut he will grab a hold of

the idea that there’s someone in there, someone 2
the statehouse that he can always get on the phon
or write to and they’ll listen to him. Many of yo
said you favored the idea hut voted against it wit:
the idea that the Legislature will implement i
This will not happen and hasn’t happened. This i
an idea whose time has come in North Dakota.
submit that the people  of Montana are no less ir
tolligent progressive. I urge that you support th
motion to reconsider and I urge that you suppol
the unanimous recommendation of the Legi:
lative Committee. Thank you.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER: Mr. Chairman, ft
low delegates. Obviously, this has become a d
bate of the peoples’ advocate and I don’t think
need to reiterate the speech I gave yesterday co,
cerninp  the way I feel about the need for people
advocate. But  I do want to make a few fairly brig
points. This will probably he one of the very fe
times that I will disagree with my esteemed con
mittee Chairman, Delegate Dahood, but I d
appeal to his first consideration when he sui
ported the peoples’ advocate rather than 1~:
second when he opposed the peoples’ advocate.
feel that this is a constitutional consideration  f(
one very basic  reason, and that is it cuts across a
three branches of government. It cuts across tE
Executive, the Judicial and the Legislative. And
submit that the Legislature is not in a position t
cut across the Executive and Judicial hranche:
And this is why there needs to he something in th
Constitution concerning the peoples’ advocate
you’re going to have it at all. The intent of the pr,
posal is not to provide simply an arm for the Legi;
lature.  It’s to provide a arm to the people ths
cuts ~CIXXS  all branches of government so thz
they can get information; they can get answers t
questions that they have directly and not have t
go through another branch, through the politic;
structure or through any intermediary sourc
And to Mr. Martin’s comment, I suggest that th
press, the news media is the primary mechanisr
by which the peoples’ advocate functions. Their
dividual citizen approaches the  peoples’ advocats
Where the peoples’ advocate finds that there is
problem, he then elicits the consciousness of th
state through tbc  news media to bring ahout  som
action because the peoples’ advocate, in and c
himself, has ahsolutcly no power. His pow
comes through the  news media focusing attentio
on a problem. And I submit that the peoples’ adv(
cate  function is, in most instances, to alleviat
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ven as it’s written, and so let’s just keep it out of
he Constitution.

CHAIRMAN GRAYBILL: Mr. Cate.

DELEGATE CATE: Would you yield to a
question’?

DELEGATE JOYCE: (Inaudible)...will.

DELEGATE CATE: You’re Chairman of
he Executive Committee proposal, are you not?

DELEGATE JOYCE: Yes.

DELEGATE CATE: I find in here provi-
iions  for the Secretary of State, Attorney General
md Superintendent of Public Instruction. Why
vrite  them into the Constitution?

DELEGATE JOYCE: Well, we can debate
hat. I’ll tell you why when we come to it. The rea-
on for writing them in is because the Attorney
;eneral  has been an elected official. The majority
If the opinion feel that the Legislature should be
estricted  that they shouldn’t be able to abolish
hat office. The Secretary of State has been an
:lected official. We’re always going to have a Sec-
etary  of State, it’s ne~ssary in government. The
najority believe that he should be retained. As to
he Superintendent of Public Instruction, we’re
dways  going to need someone to run education in
vlontana.  The majority is giving the option of
naking that office elected or selected. We are
:herefore limiting the Legislature in abolishing the
lttorney  General and the Secretary of State.
rhat’s  a constitutional issue but we are not we-
iting  any new offices in the executive office. That
loesn’t  mean that the Legislature can’t elect 2,000
xople in the future if they want to. We’re afford-
,ng the opportunity that they can do that. So, my
answer to your question is, that’s why we put those
.n  the Constitution.

CHAIRMAN GRAYBILL: Mr. Gate.

DELEGATE CATE: Mr. Joyce yield to a
‘urther  question?

DELEGATE JOYCE: Yes.

DELEGATE CATE: Would not you agree
that the Secretary of State, Attorney General and
Superintendent of Public Instruction could also be
;aken care of by statutory law?

DELEGATE JOYCE: Yes, they could.

DELEGATE CATE: And that they do not
have to be written into the Constitution?

DELEGATE JOYCE: That’s right.

DELEGATE CATE: Thank you.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: May I ask what
will we do if we decide not to reconsider? No, I
mean we’re reconsidering it. Now, I think Mr. Mur-
ray had a perfectly sensible idea that once a
person has risen to ask to reconsider and has
given his reasons for reconsideration, then let’s
vote on whether or not we ought to reconsider. And
if we vote not to reconsider, then we don’t have to
do all the reconsideration that’s now being done
previous to the motion passing to reconsider. And
I’m just rising to express alittlesympathy for you,
Mr. Chairman. In this kind of process, I don’t
think we’re being fair. I think we all understand
once what the issue is, that we should vote
whether to reconsider or not.

CHAIRMAN GRAYBILL: I think your
point is very well taken. The Chair is not, how-
ever, going to cut off debate. So, if you people insist
on debating it before, that’s fine. You’re going to
sit here with me. Or, in fact, you’re going to sit
longer than I am today.

Mr. Champoux.

DELEGATE CHAMPOUX: Mr. Presi-
dent, fellow delegates. When I first rose here to
give my support to Mr. McKeon’s  proposal, I felt
like Mr. Harper felt and that is that we were just
simply going to hear from this gentleman and
we’re going to vote on it or not. But, since many
people have come up and decided to throw their
input in, I’d like to throw mine in at this point, if I
may. Now, some of you, I’m sure, feel that this is
too advanced an idea. And I think this is part of the
problem. But I have to remind you, I think, that
we’re writing a Constitution that’s going to last at
least 20 years or perhaps longer. Now, North Dako-
ta, if you look at the new Constitution, has pro-
vided for an ombudsman. We even canned that idea
yesterday-or the other day because we thought
the people of the state wouldn’t understand what it
is. Maybe they have more Swedes  over there so they
would understand it but I don’t know. Anyway, if
you look at Article XI, Section 4 in the new North
Dakota Constitution, they have an ombudsman or
a peoples’ advocate. Mr. Aronow  and Mr. Dahood
mentioned something about the OEO. Now, I
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would be able to make preliminary examination of
this citizen’s complaint and perhaps the problem
could he solved, or at least greatly alleviated, by a
clear display and disclosure of the decisions and
actions taken by each side. To insure the indi-
vidual always has easy access to government, I
feel it is necessary and desirable for Montana to
have such an advocate. It seems to mc  that when
we talk about one oi- two hundred thousand dol-
lars, that an intelligent telephone operator could
handle the duties of this office. And I speak from
experience of 2 days out there on the switchboard
handling citizens’ questions relative to the con-
duct of this Convention. Thank you, Mr. Chair-
man.

CHAIRMAN GRAYRILL: Mr. Kamhoot.

DELEGATE KAMHOOT: Mr. Chairman.
I don’t like to take a lot of time on this Convention
floor and I don’t believe that I do, but this cer-
tainly disturbs me. It seemed like there’s many,
many people here that don’t have any idea of
where this money is going to come from. They just
want to keep voting in more expenses, more costs,
annual sessions, longer sessions, anythingwecan
do to spend more money. Now, this has been
advocated that we would probably spend one to
two hundred thousand dollars and this is sup-
posed to be a small amount. It was said the other
day that the Legislature, the cost of it was so
minimal that we shouldn’t worry about spend-
ing a little more. But I worry about this and
I’ll tell you why. We haven’t been able to finance
our school foundation program now for several
years, adequately. We can’t finance our Boulder
school. We can’t finance Warm Springs. We just
can’t pay these people enough to live on over there.
Now, if we can’t do that, how in the world are we
going to keep creating newt  offices, constitutional
offices and even at a cost they say of 100,000,
200,000, this would pay for one office in the city of
Helena. Now, how are these people down in the
eastern end of the state, way over  in the western
end of the state, how are they going to know about
this office in Helena? So, you’re going to have to
have branch offices-all ofthe towns-you’ll prob-
ably wind up with 15 or 20 of them. You must have
qualified people. Otherwise, you’re not going to do
what you’re wanting to do. So, this cost of 100 or
200,000 is simply going to be wasted if that’s all
you’re going to spend because you’re not going to
reach these people. I certainly can sympathize
with Delegate Scanlin. He wants to do something
for these people; he’s worked in it and he knows

there’s a need; but you’re not going to arrive at thi
answer just hy creating another layer of bureau,
racy in Montana, even if you had the money, And
submit to you that you certainly do not have th
money to he going Off in all directions spending fr
this, spending for that just because each one isn
very much to add to the whole burden. I thank yo,
Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce
would you like to speak?

DELEGATE JOYCE: Yes, I would, Mr
Chairman. I would like to try and bring  the Con
vention-the thinking maybe-back to what WI
all claim is fundamental. The peoples’ advocatt
may be a great idea. The place to decide that is ir
the Legislature. If you can get it through the Legis
lature, try it, if it’s good, keep it going; if you can’
get it, if you try it and you don’t like it, you tax
change it. But why write into the Constitution :
new office? We’re dealing with constitutional prin
ciples. This section is clearly a statutory matter. I
has no place in the Constitution. All the argu
merits  in favor of it can be made to the Legislature
Then they can argue money and everything els,
but, even as written, it doesn’t mean a thing. If w<
put it in the Constitution, the next session of thf
Legislature can very effectively destroy the job hJ
just not funding it, so why fight all these battle:
here today? We’re not legislators. We didn’t corn,
up here to legislate. Let’s let all the legislatior
pend for the future. Fight all those battles anothe
day. Let’s just write fundamentals into the Con
stitution. Therefore, if we stay here all day, I’n
going to vote against putting the peoples’ advo
cate in the Constitution, not because I’m agains
the people but simply because it’s not a constitu
tional  question. If I lose, I lose; I don’t care he
cause even if you put it in, it doesn’t mean any
thing. The Legislature is still going to he able tl
control it by not funding it, so let’s not put legisla
tion into the Constitution; let’s not win everything
for the people today; let’s just afford the oppor
tunity for the people to win another day. That’:
what we’re doing. Let’s write a fundamental Con
stitution. Let’s let us fight all ofour other battles o
taxation and right to work and social security am
peoples’ advocate and sales tax and income tax
let’s let the people fight that another day. Let’s jus
write a Constitution. Keep all the legislative mat
ter out of the Constitution and let’s give a systen
where the battles can he fought fairly another day
But let’s not put the peoples’ advocate into tha
Constitution because it doesn’t mean anything



li,:i ,~_/ W____lj~

VERBATIM TRANSCRIPT, FEBRUARY 24,1972 831

aily asking questions about state government
nd where to go find the answer. Many, many
imes-most of the time, I should say-the County
Lttorney,  as a matter of service, figures it out for
:im and if he can’t find out the answer, he finds
omeone  that can. I should also like to point, out
hat when we go to the single member legislative
istrict,  there  will he one legislator serving a rcla-
ively small area and this legislator, hopefully,
&II  be meeting annually. He will be in a position
o serve a rel:hvel.y small body of people to handle
heir inquiries. And finally, what’s the matter with
he Governor’s office? Is he not the Chief Execu-
ive? Isn’t this part of his duty to keep his con-
tituents inform,ed?  I submit that it is. And if
whaps the people who want a peoples’ advocate
;ystcm, perhaps some arm of the executive in his
office might be established--a secretary, perhaps.
1ne final point. By going from semiannual to an-
lual sessions, according to my rough estimates,
ve have increased the  cost of the legislative body
done without considering stenographic help, et
:etera,  by some $250,000. This is not a small
amount  of money. It’s the kind of money that
vould  be rather hard to find in the Legislature
when  they get into the problem of figuring out the
ludget.  It was established here the other day that
1 peoples’ advocate would cost in the neighborhood
,f $100,000 per year. So, we can see that the cost of
;his would not he inconsiderable and I think in
view  of the light of what we’ve done here,  making
~annual  sessions, a district system, that we’ve
zxcomplished  the job pretty well.

CHAIRMAN GRAYBILL: Mr. Furlong:.

DELEGATE FURLONG: Mr. Chairman.
I support the motion to recommit and I support the
doctrine or the idea of a peoples’-I’m sorry, not re-
commit, to reconsider--and I support the peoples’
advocate. It seems to me that regardless of what
we do here, government is going to remain large or
maybe larger, complex and impersonal; and it’s
this impersonal part of the government that
bothers me. I think of the peoples’ advocate as
being one of the people. I’m not concerned about
their problem. In answer to Mr. Dahood, I under-
stand and recognize that we have advocates in the
form of lawyers. Sometimes the people never get to
them because they just don’tknow how, they don’t
know what their rights are. I want the peoples’
advocate to be of the people and for the people and
I certainly urge the reconsideration and the sup-
port of the idea.

CHAIRMAN GRAYBILL: Mr. Martin.

DELEGATE MARTIN: Mr. President.. I
join with Delegate Dahood  with this addition that
the best peoples’ advocate and the best way ofpre-
sent&ion  is the press of Montana, and the letters
to the  editor column are as good an advocate as
anything that you can buy.

CHAIRMAN GRAYBILL: Mr. Scanlin.

DELEGATE SCANLIN: Mr. President, I
know that the rules  say that you only have the
privilege of speaking once on a subject,  but if the
argument of Mr. Swanberg  is going to be sus-
tained, I have a very  short statement that I’d like
to read.

CHAIRMAN GRAYBILL: Mr. Scanlin.
You can speak twice on a subject in the  Committee
of the Whole, as has hccome apparent the last few
days. (Laughter)

DELEGATE SCANLIN: Would the Chair
allow me?

CHAIRMAN GRAYBILL:  Go  a h e a d ,
speak up.

DELEGATE SCANLIN: Thank you. I rise
to speak in behalf ofthose  who areunable to speak
for themselves. Government in a democracy is
supposed to be the servant of all the people, not
just the educated, the people that read the news-
papers, the  higher income, or the  sophisticated.
We are here to create  a foundation for this type of
responsive, democratic  government. In our in-
creasingly complex society, many difficulties
could be alleviated merely  by providing readily
available communication between government
agencies and the citizenry. To me, creating a
peoples’ advocate is directly in line with this goal.
We will be providing a simple way in which every
person in Montana can insure t,hat,  his yovern-
merit  is serving him fairly and judiciously. We
would not be creating just another bureaucracy.
To quote a statement from Sweden, “I believe that
by creating a peoples’ advocate, we would be c’x-
pressing a democracy for all the  pcoplc, not just
the privileged.” It is true that there is the Legisla-
ture and the courts to handle complaints. A peo-
ples’ advocate would not,  replxx these. He would,
rather, supplement them with the objectivity a
legislator cannot have as an (*lectrd  official and at
a price the  judicial system cannot match. In line
with this reasoning, I agree  with one supporter
who has said, “It doesn‘t make any sense to spend
$500 to win something you should’ve  had for
nothing in the first place.” A peoples’ advocate
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DELEGATE CHAMPOUX: I rise in sup-
port of Mr. McKeon’s motion. I think that there are
a number of things that were not brought out. the
other day and after time forreconsidering-think-
ing it over, I ’m sure there are many people in this
chamber that are interested in rediscussing it. I
don’t think that, at any time, if we feel that we
have enough interest in a subject that we should
simply remain silent on it and pass it over. And I
call for a roll call vote.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman. If
the evil that we’re trying to correct by making
another bureau in state government is the fact
that state government has become too cumber-
some and too bureaucratic, may I suggest to you
that the remedy perhaps lies in adding another
section to the Constitution requiring that Legis-
lature to make the state government less bureau-
cratic, and do away with a lot of the bureaucracy
concerning which we apparently arecomplaining,
and which justifies the addition of yet another
bureau on top of everything that we have. I’m
opposed to the  motion to reconsider.

CHAIRMAN GRAYBILL: Mr. McKeon.

DELEGATE McKEON:  Mr. Chairman. If
Mr. Aronow’s  comments were in the form of a mo-
tion, I support them. I think that what he’s saying
is that-he’s raising a very sore issue in the state
and in all the states and in federal government
too, that we’ve just become extremely centralized
and naturally extremely cumbersome. I ’m afraid
we can’t eliminate that unless we reverse every-
thing we’ve done probably since the New Deal,
and I’m not attempting to do that by any means.
However, I think that the peoples’ advocate will
allow the uneducated and the poor to somehow cut
through the red tape and more quickly find their
remedy. Thank you. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman. I
voted initially in favor of the peoples’ advocate. I
stand now in opposition to the motion to recon-
sider. We have approximately 1,000 peoples’ advo-
cates in the State of Montana at the present time.
They’re all members ofthe  Montana bar, members
of the legal profession. We also have peoples’
advocates under the OEO program. We also have
peoples’ advocates that run for theLegislature.  We
also have peoples’ advocates in every elective

office in the State of Montana. I ’ve had time to rl
consider my vote. I have read  and reread the pr,
posal with respect to a peoples’ advocate and I fa
to visualize how it could have any real, s&tar!
healthy effect for the citizens of the State of Mar
tnna.  The peoples advocate does not have an
particular power. It does not chart for him an
guideline by which he may take the complaint c
the citizen and put it into some type of effectiu
channel so that some particular result will 1:
reached. It provides that the peoples’advocateis
legislative preacher. He is to represent the Legi:
lature.  I submit, if ever-it is true-that we ar
dealing with a legislative matter, this is it. If th
Legislature thinks that they ought to have a pet
pies’  complaint department, Ict  them decide it, 1~
them construct it. And I oppose the motion to n
consider.

CHAIRMAN GRAYBILL: Mr. Scanlin.

DELEGATE SCANLIN: Mr. Chairmar
As an  experienced peoples’ advocate over the pas
40.odd  years, I object to this motion of Mr. MUI
ray’s to cut off debate. I think this is a matter tha
deserves reconsideration and I support the motion
of Mr. McKcon to reconsider. Thank you.

CHAIRMAN GRAYBILL: Mr. Harring
ton.

DELEGATE HARRINGTON:  Mr. Chai
man. I rise to support the motion to reconsider b
Mr. McKeon. Former President Harry Truma
once said that he felt that he was the peoples’ 101
byist. He  felt that many corporations and othc
best interest  groups spent millions of dollars ever
year to lobby the Legislatures throughout the cow
try, and he felt that he was the only one the
actually was considering the people other than th
Legislatures themselves, but he felt that he was th
peoples’ lobbyist. I feel that the people need mor
support and I feel the peoples’ advocate fills thi
bill. Thank you.

CHAIRMAN GRAYBILL: Mr. Swanberg

DELEGATE SWANBERG: Mr. Presiden,
I, too, rise in opposition to this motion, and I woul
simply like to point out a couple of facts. In th
first place, we have a County Attorney’s office i:
every county in the state and this office has lon,
been notorious for handling complaints of jus
this nature. Any of the members here who’ve  eve
worked in such an office know that there’s
steady stream of people coming into this offic
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Melvin.................................Ay e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay c
Noble..................................Ay e
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Pembcrton.............................Ay  e
Rebal..................................Ay e
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Roeder.................................Ay e
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Siderius................................Ay e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Sparks.................................Ay e
Spew.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Swanbcrg..............................Ay  e
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Van Buskirk...........................Ay e
Vermillion. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Wagner................................Ay e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
W’l,son.................................Ay  e
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

CLERK HANSON: Mr. Chairman, 91 dele-
:ates  voting Aye, 5 voting No.

CHAIRMAN GRAYBILL: 91 delegates
mving voted Aye and 5 having voted No, the mo-
.ion to change it from “90” to “60” passes. Very
dell.  We have another proposal to reconsider a sec-
.ion.  Mr. McKeon,  are you or Mr. Helikerhandling
;hat?

DELEGATE McKEON: (Inaudible) I
;hink  we’ll probably both handle it. Mr. Chair-
nan, having voted on the prevailing side I move
that we reconsider Section 16. Mr. Chairman. I-

CHAIRMAN GRAYBILL: May we have
the clerk read your proposal?

DELEGATE McKEON: Please, Mr. Chair-
man.

CHAIRMAN GRAYBILL: Oh, this is just
a motion. I beg your pardon; we don’t need to do
that now. Go ahead.

DELEGATE McKEON: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. McKeon.

DELEGATE McKEON: A couple days
ago, I voted against the peoples’ advocate pro-
posal. I did so because I felt that the proposal as it
was submitted to this body gave this side-
peoples’ advocate-plenary powers. I have since
met with the Delegate Heliker and others, and we
have amended the proposal and have copied the
North Dakota proposal concerning the peoples’
advocate. We have eliminated the subpoena power
and granted the Legislature much more control
over the peoples’ advocate. One thing, Mr. Chair-
man, I failed to realize at the time I voted against
the peoples’ advocate, was that we are not all in
this state blessed with the knowledge thatthepeo-
pie  in this body would have of state government.
Many here are well versed in the ins and outs of
state government but there are so many, Mr.
Chairman, who don’t know where to go when they
have a grievance. And, for this reason, Mr. Chair-
man, I think that a peoples’ advocate is an excel-
lent addition to thefunction ofstategovernment. I
think that inevitable centralization of govern-
ment has led to a Kafka-like labyrinth and I think
that the peoples’ advocate will go very far to elim-
inating much of the red tape which the bureauc-
racy has created. For this reason, Mr. Chairman, I
urge this body to accept and move affirmably on
my motion to reconsider so we can, again, raise the
issue of the peoples’ advocate on the floor of this
Convention. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: The issue is on
Mr. McKeon’s  motion to reconsider Section 16.
In both the-Section 16 is the same for both bi-
cameral and unicameral.

Mr. Murray.

DELEGATE MURRAY: Mr. Chairman. I,
too, am a little tired of all of the discussion that
goes on in these matters, both to get a matter re-
considered, and then for the question on themerits
of the proposed amendment to save what has been
killed. And so on behalf of those who resist this
motion and who are not in favor of a peoples’ advo-
cate, I suggest that we simply remain silent and
vote No on this motion. Ifit should prevail, then let
us debate it.

CHAIRMAN GRAYBILL: Mr. Cham-
poux.
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people that they, in fact, need more time. I would
appreciate your support. Thank you.

CHAIRMAN GRAYBILL: Mr. Furlong. I
think the Chair incorrectly stated Mr. Furlong’s
motion a moment ago. His motion was to recon-
sider Section 6 in both the bicameral and unicam-
eral side and that’s what we did. And I have it
marked in both sides. So, it’s also on page 4 in
Section 6 of the unicameral section. So, both the
unicameral and bicameral are now at 90 and Mr.
Furlong proposes that they both go to 60.

Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
I meant to ask for a roll call vote. May I?

CHAIRMAN GRAYBILL: Mr. Burkhardt.

DELEGATE BURKHARDT: Has he
closed, Mr. Chairman? I just am unclear on that
one.

CHAIRMAN GRAYBILL: I think he’s
closed but I want you-I-

DELEGATE BURKHARDT: Could I-
no--no.

CHAIRMAN GRAYBILL: -certainly
don’t want to cut off any amendments or debate
if somebody doesn’t like them both.

DELEGATE BURKHARDT: Well per-
haps just as an-explaining a vote, I don’t consider
my vote in favor of this to be a wild-eyed kind of
leap into the blue. It seems to me that a group that
met 106 days last year is simply thinking about
maybe meeting 120 in the next couple of years.

CHAIRMAN GRAYBILL: Very well. So
many  as shall be in favor of Mr. Furlong’s motion,
vote Aye on the voting machines. So many as
shall be opposed, vote No. Have all the delegates
voted? Does any delegate wish to change his vote?
Please take the roll call.

Aasheim...............................Aye
Anderson,J............................Aye
Anderson, 0.. Aye
Arbanas...............................Aye
Arness..............................Absent
Aronow................................Aye
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Ask....................................Aye
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Belcher  .Absent

Berg...................................Ay  I
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayl
Blaylock...............................Ay  <
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nal
~owman...............................Ay .

razler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . AYE
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ay(
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Cain...................................Ay  c
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . .Abseni
Cate...................................Ay  c
Champoux.............................Ay  c
Choate.................................Ay  f
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  t
Cross..................................Ay .
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Davis..................................Ay .
11  1e alley . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . AYE
Driscoll................................Ay  c
Drum.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Eck....................................Ay  t
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . .Abseni
Eskildsen.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Etchart................................Ay  6
Felt....................................Ay  t
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  6
Furlong................................Ay  t
Garlington.............................Ay  c
Chairman Graybill. . . . . . . . . . . . . . . . . . . . Na)
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Hanson,R.S............................Ay  c
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  6
Harper.................................Ay .
Harrinpton . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  6
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  t
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Na>
Leuthold...............................Ay  c
Loendorf...............................Ay  c
Lorello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Mansfield..............................Ay  c
Martin.................................Ay  f
McCarvel..............................Ay  e
McDonough............................Ay  f
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
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Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Na>
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Brovm.................................Ay ve
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardl . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
C a i n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Campbell .......................... .Absent
Gate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
C onover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Cross: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Ihhaod . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Davi:j..................................Ay e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
rhisc~~ll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
I) ,uni. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Erdmann .......................... .Absent
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Etchzrrt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Furl<mg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Garlington, . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
C h a i r m a n  Graybill . . . . . . . . . . . . . . . . . . . . N a y
Gyslw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Habtdank . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Hanson,  R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
HarEaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harl,,w . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Jaco~asen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Janws . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Joyw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Knmhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kellt her . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Leut~nold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
I,ore.:lo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Mahmey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
McCawel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Mcl1onough . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Melvin. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Noblc..................................Ay e
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Pemberton.............................Ay  e
R&al . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Schiltz, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Sknri . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
5k pew . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Swanbc~g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
V a n  Huskirk . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Vrrmillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Wilson.................................Ay e
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . N a y

CLERK HANSON: Mr. Chairman, :35 dele-
gates voting Aye; 60 voting No.

CHAIRMAN GRAYHILL: 60 delegates
having voted No and only 35 Aye, t,lw motion of
Mr. Nutting,  the substi tute motion,  is  defcmted.
The issue is now Mr. Furlong’s motion to amend
on page 33 for one place, Section 6 of the bicameral
article, by changing in line 9 the number “90”  to
“(Xl”.

Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
fellow  delegates. There’s an old New Englnnd  joke
that has the tag line that you can’t get there from
here; and in the last 2 hours, I’ve kind ofwondered
how  I got from there to here.  I would like to say for
the group that I have no feelings one  way or the
other  a b o u t  t,hr m a j o r i t y  or t h e  m i n o r i t y .  M y
motion had nothing to do with it. I want thc(iO-day
limit in either case. I willlet  therestofyoufightout
the uni versus bicameral proposal. I would like to
reiterate that 1 am not trying to cut the sessions.
I’m only changing the procedure. I think it gives a
responsibil i ty to the Legislature to convince the
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compromise; we expect labor and management to
compromise. Inasmuch as I’m assured by several
of the learned members of the Legislative Com-
mittee that for them, the star of compromise is
unreachable, I hereby withdraw my motion to
commit.

CHAIRMAN GRAYBILL: Well, the issue
is on Mr. Harrington’s motion to reconsider Sec-
tion 2.

Mr. Harrington.

DELEGATE HARRINGTON: Well, I feel
that I would withdraw this motion. However, I do
feel that this should be-at this time I will with-
draw it though--my motion.

CHAIRMAN GRAYBILL: All right. The
motion to reconsider Section 2 is withdrawn. The
motion to recommit to the Legislative Committee
the bicameral Section 6 is withdrawn. And the
issue is on Mr. C&e’s  motion to amend on page 57
by adding in line 7 the word “annually”, so that
the first section oftheminority report, whichis  the
substitute motion of Mr. Nutting would read: “Fol-
lowing the general election, the legislature shall
meet in regular session annually before March
1st.”

Mr. Cate.

DELEGATE CATE: Mr. Chairman. In
order to expedite the process, I would withdraw my
amendment. I would ask, however, this committee
to support the hard work of the Legislative Com-
mittee. We worked awful hard. We compromised.
We compromised everywhere on this thing. Both
sides gave and this is what we came up with. And
I like to compare the committee to a cream sepa-
rator where you put all the cow’s milk in and the
cream comes out on top. And that’s what we did.
We put the cow’s milk in from 14 different sources
and took the cream off the top. That’s what werec-
ommended  to you and I ask your support for that. I
think that annual sessions is the most important
thing that we can do in this Legislative article and
I want you to know that I intend to vote for Mr.
Furlong’s amendment to limit it to 60 days annu-
ally, but I ask you to keep the annual sessions.
Thank you.

CHAIRMAN GRAYBILL: I understand
Mr. Cate to have withdrawn his motion. Mr. Nut-
ting, is the motion-the substitute motion of Mr.
Nutting, which is the minority report on page 57,
is now before you.

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman
As the junior member of Benito and Adolf wh!
(Laughter), I presume I’m the junior member;
look more like Benito than I do like Adolf (Laugh
ter) but, anyway, I think we’ve now reached thl
crux of the matter so let’s get the vote on it. Than1
you.

CHAIRMAN GRAYBILL: All right. Tht
issue is on Mr. Nutting’s substitute motion tha
the minority report on page 57, be substituted fo,
Section 6 of the Legislative bicameral article ir
place of Section 6 as it appears on page 33 fol
example. The majority Legislative proposal is ar
annual session, at the moment with 90 days, wit1
Mr. Furlong’s motion pending. The minority posi
tion on page 57 says, “following the general elec
tion, the legislature shall meet in regular sessior
before March 1st or earlier as provided by law. Th(
regular session shall not exceed 80 legislativt
days. Any business, bills or resolution pending a
adjournment of the session shall carry over wit1
the same status to any future special sessior
during the biennium. Special sessions not to ex
wed  30 days may be convened by the governor o:
by a majority vote of the membership of eacl
House. Regular and special sessions may be ex
tended by a majority vote of each House.” Doe:
everyone understand the proposition? Mrs. Rob
inson,  for what purpose do you rise?

DELEGATE ROBINSON: May we have i
roll call on this? (Seconds rise)

CHAIRMAN GRAYBILL: We’ll have i
roll call vote. All those in favor of the minority prc
posal in place of themajority proposal, please vot
Aye. All opposed, please vote No. Have all the dele
gates voted? noes  any delegate wish to change hi
vote? Will you please record the roll call.

Aasheim...............................Ay
Anderson, J. Ay
Anderson, 0.. Na:
Arbanas _.  _.  Na:
Arness..............................Absen
Aronow.. Ay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay
Ask....................................Ay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay
Belcher .Absen
Berg...................................Ay,
Berth&on Ay
Blaylock...............................Ay
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werything  that I want and I don’t think every-
zody in here should be expecting to win every-
;hing that they, as individual delegates, want.
This  is essentially a matter of compromise and I
;hink we ought to acknowledge that. So, I am
against  any motion to recommit. I feel that we
iave taken action in this body, which I don’t ap-
grove of all the way, but it has certainly been
debated  thoroughly, and it’s a matter of taking
xx step forward and two or three slip backs if
we’re going to go on this way. I came here to get
longer sessions because I felt, from experience,
that we needed them and I still think that, and we
:an get them by annual sessions or we can get
them by the minority Nutting report where you’ll
have one session and being able to call yourself
back into session. So, I think that has been
achieved. Personally, I also think thatthenumber
in the Legislature, as in both unicameral and bi-
cameral, is adequate around 100 and I don’t think
if you cut it back, you’re going to gain anything. We
took a vote on both of them in the last few days and
we arrived at a number that I think is satisfactory.
I think we ought to proceed with our work.

CHAIRMAN GRAYBILL: No, Mr. Ma-
honey was up, Mr. Joyce.

DELEGATE MAHONEY: Mr. President.
I think that Reverend Harper gave us the best
thing here. Let’s dispose of it. Now, I know and I
think that committee’s worked hard, and I think
they did a beautiful job. Having been on commit-
tees a long time and seeing compromises and I
think they tried very hard. I think we’ve listened to
the debate around here that I believe the census of
this body is in annual session. I introduced the
first annual session that was ever introduced in
the Legislature. I believe very keenly on it. Now,
under this proposition if we don’t know you’re
going to have it, then appropriations are only
going to be worked every 2 years, and I want ap-
propriations worked every year. I hate to waste the
time. Reverend Harper, I think you had it right.
We get down here and get to the meat of the issue
as far as the annual sessions is concerned on this
proposition. I’d like the 60 days. That doubles the
amount of time that they have now. This doubles
and I think doubles is enough at this time. If it
proves out, later time we can amend the Constitu-
tion but you also have a provision to extend the
sessions. Secondly, as regard to size, I’m sorry, Mr.
President, I’m debating something that shouldn’t
be debated, but I’d like to get the whole statement
out. That as relating to size, this is another issue

and I’m not going to take any part in that except
I don’t see any sense in sending back to commit-
tee, Maybe we better fight her out on this line right
here. Who was that famous gentleman who says,
“We’ll fight her on the line”? Let’s fight her here.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: May I explain my
position why I wanted to recommit it to the com-
mittee? I agree. I think Reverend Harper knows
precisely what he’s doing. My thinking was, if it
went back to the committee, Reverend Harper and
Mags Aasheim could have one more go at their
respective contention and maybe they could com-
promise it between the two of them there and then
bring it back. But if Reverend Harper has it all-if
Furlong’s motion will satisfy the whole thing,
then I’m in favor of that. And I just thought maybe
that would be a solution to solve the thing because
it is going to boil down, no matter how you cut it, to
whether you want an annual session or you don’t.
And I think that Reverend Harper could actually
bring it back here, after talking it over with Aa-
sheim  et al, and we could decide the issue. That’s
why I wanted to recommit it. But if we can solve
it-1 think that what a good thing to do would be tQ

withdraw all motions and let Mr. Harperpointout
how he can live with Mr. Furlong’s motion. If all
the unicameral&s can live with it, fine; if all the
bicameralists can live with it, fine. Then we can
vote the precise issue whether or not we want
annual sessions and get on with it.

CHAIRMAN GRAYBILL: Mr. Johnson.

DELEGATE JOHNSON: Mr. President.
Yesterday, we voted for the unicameralists.  To-
day, we are on the bicameral part of the proposal.
We are going to have a choice ofthe bicameral and
the unicameral on the ballot. I am opposed to re-
committing; I’m also opposed to the suggestion a
while ago that there be an addition to our minority
proposal here of the unicameral part which would
go back to what we did yesterday. Let’s give a
clear-cut choice and see if we can come to a deci-
sion here on the bicameral minority proposal and,
if you pass it, the proponents of this minority
proposal, which includes me, are stuck with it and
so are the people, but they do have a clear-cut
choice. Please look at it in that light.

CHAIRMAN GRAYBILL: Mr. &hood.

DELEGATE DAHOOD: Mr. Chairman.
We expect the parties and judicial controversy to
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bicameral article.
Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
rise in support of the motion to recommit for this
reason-to reconsider first, and I also support re-
committing it for one more last chance to work out
a reasonable system for both sides to give a small
committee a chance to work the thing up and I
think it’s worth even taking a whole day, because
this is the key section in the whole Constitution,
and we’ve got to have it right, and we can’t do it
with 100 of us thinking here. If they’ll go back and
“pen their minds again and see just what can be
done, then it seems to me, maybe we can get more
informative debate, because I don’t think there
really is that much difference on what we’redoing
here. We’re talking about limiting the session and
annual sessions, and those two things are very
important, but some system ought to be able to be
worked out whereby we can give the Legislature
more time under either system. Or something
might be worked out about the size and let them go
back and think it over  in the quietness of the com-
mittee room (Laughter) and maybe we can get
some-we can settle this matter to satisfy everyone
if it’s just words; and if we can’t, then we can at
least fight it off tomorrow or the next day. And I
suggest if we do that, then we could get on with the
business of the Convention and we could start in
on the Executive Article maybe; but this issue is so
important I think that it needs another look at and
see if everybody can’t pull together and get some
language that really will settle the issue so that we
can intelligently vote. So I think we ought to at
this time, unanimously, reconsider. That will then
get the procedure right; then I think we ought to
unanimously recommit.

CHAIRMAN GRAYBILL: Mr. Roeder.

D E L E G A T E  R O E D E R :  (Inaudible)...op-
pose the motion to recommit. I think what we’re
proposing to do is to send back to committee to
undo what we did here on the floor last night. I
think the original reports were very good. I think
what we’re also doing is trying to accommodate
the Nutting-Aasheim axis on this issue, and I
think that the animus behind the Nutting-
Aasheim axis has not been brought out candidly
in this body. What is it that motivates this axis? It
is an unwillingness to accept change. That’s what
it is. It’s a very old issue too because the change
they wish to try to frustrate are the implications of
Baker versus Carr. That’s what they’re trying to

do. This is an old issue in our society. It goes back tc
Putney in 1647 when we started debating whethe]
we’re going to represent people or turf and the3
proposed to represent turf. Mr. Chairman, I op
pose.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman. 1
think we’ve gone this long and maybe we’reclose~
to a vote than you think. I’ve got a simple little
plan. If we’ll vote against Mr. Harrington’s mo
tion, vote against Mr. Dahood’s motion, vote
against Mr. Cate’s motion, vote against Mr. Nut
ting’s motion and pass Mr. Furlong’s motion, I
think we’ll be where we ought to be. (Laughter ant
applause)

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHEPT: Mr. Chairman
I wish to speak in opposition to recommitting ant
I call to your attention that on page 13 of our Legis
lative  proposal, regarding size, the majorityreporl
was never voted upon. We never had an “ppor
tunity to vote on whether we wanted less than 7:
nor more than 100 in our unicameral body. Tht
reason we did not have an opportunity to vote, the
amendment was made and I really believe tha.
perhaps when some people voted for the amend
ment on not less than 100 nor more than 105, the)
were voting to get that 105 ceiling more than to gel
the 100 to 105. And here we want to recommit ant
we’ve never even paid attention to the majorit)
proposal on unicameral, the initial 75 to 100 fig
we;  we’ve never voted on it. I do not want to re
commit.

CHAIRMAN GRAYBILL: (Inaudible)..
just to clear the record, Mrs. Reich&, we did vote
the 1st day on Section 2’s size and it was adoptec
71 to 17, as amended.

DELEGATE REICHERT: (Inaudible)..
Mr. Chairman, as amended, was 100 to 105.

CHAIRMAN GRAYBILL: Right.
Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman
As a member of the Legislative Committee, I at
tended all of the various meetings, I think ever1
one, and there was a difference of opinion in the
committee which I don’t think is going to bf
changed by receiving this material back fol
another go-through. Personally, I’m satisfied witk
the way we’re moving along here. I don’t wir
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between not only a unicameral and a bicameral
system, but between annual sessions or biennial
sessions. Thank you.

CHAIRMAN GRAYBILL: Mr. Berg:,  the
Chair wants to inquire. I understand your motion
to reconsider is the Section 2 in the  bicameral
article, is that right?

DELEGATE BERG: Yes, of the bicameral.

CHAIRMAN GRAYBILL: All right. For
the information of the body, the motion to recon-
sider also takes precedence, and it is above the
motion to recommit and it is proper to consider Mr.
Rerg’s  motion ahead of considering the motion to
recommit by Mr. I)ahood.  So, the issue is Mr.
Berg’s motion to reconsider Section 2. Is there dis-
cussion on that?

Mr. Rerg.

DELEGATE BERG: Mr. Aasheim tells me
it’s page 41 whcrc  Section 2 is.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I
would like to point out, I don’t challenge Mr. Berg
nor do I question him, but there is a procedure
under the rules here for making a motion to re-
consider. And absolutely necessary to making
such a rule is that you at  lwst  state that you voted
on the prevailing side the last time that issue was
decided. Now, neither Mr. Furlong nor Mr. Berg
this morning asserted that he had voted on the
prevailing side, and I think he should make that
assertion.

CHAIRMAN GRAYBILL: Mr. Schiltz,
you’re absolutely right and the Chair is wrong not
to have challenged them, but I really didn’t have a
chance to break in. Mr. Berg, did you vote on the
prevailing side?

DELEGATE BERG: To the very best ofmy
knowledge, I did vote on the prevailing side when
Section 2 was first taken under consideration. I
did not vote on the prevailing side when it was
amended last night.

CHAIRMAN GRAYBILL: Whatdoes that
mean, Mr. Murray?

DELEGATE MURRAY: He’s out of order.

CHAIRMAN GRAYBILL: All right, he’s
out of order.

Mr. Harrington.

DELEGATE HARRINGTON: Having
voted on the prevailing side on the amendment
last night, I move to recommit Section 2.

CHAIRMAN GRAYBILL: You mean to
reconsider Section 2?

DELEGATE HARRINGTON: Yes.

CHAIRMAN GRAYBILL: Reconsider
Section 2 of the bicameral session. All right, we’ll
ascribe the motion to reconsider to Mr. Harring-
ton, Mr. Berg.  Now, we’ll discuss the motion to
reconsider Section 2.

Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman.
I don’t think I’m alone but I am at loss. I can
understand that a motion to recommit might take
precedence, but I don’t see how a motion to recon-
sider can take precedence over a motion for re-
consideration that’s already before the floor.

CHAIRMAN GRAYBILL: Well, theChair
will consider this a parliamentary inquiry and
we’ll try to point it out to you, Mr. Furlong. All
right, in your rule books if you care to look with us,
on Rule 60,  privileged motions, when  a question is
under debate, no motion shall be received except-
then you go on down and you get to Number 4 as a
motion to reconsider. Now, we did have a motion
from you, Mr. Furlong, to reconsider Section 6  and
we took it up, and we passed the motion to recon-
sider and then we debated it under the normal
debate procedures, and when we got down through
Mr. Nutting’s substitute motion and Mr. C&e’s
amendment to the substitute motion, Mr. Dahood
made a motion to reconsider-or I mean to re-
commit. It ’s actually a motion Number 10 on page
27 of therules  to commit. The motions listed in this
rule shall take precedence in the order in which
they stand arranged. Now, we were then debating
Mr. C&e’s  motion to amend and a motion to com-
mit takes precedence over Mr. Cat&s  motion to
amend. Now, at that point, we had Mr. &hood  on
Section 2 and Section 6 to recommit. The  Rules
Committee correctly pointed out to me  that we did
not have 2 under reconsideration. I pointed that
out at that point and Mr. Berg arose and now Mr.
Harrington. They’re back up on Number 4 which
has precedence over recommit. So, they have a
right to move  reconsideration of 2. If they’re suc-
cessful, I presume Mr. Dahood will renew his mo-
tion as to both 2 and 6. So, the issue before us is Mr.
Harrington’s  motion to reconsider Section 2 of the
bicameral article, which deals with the size of the
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C H A I R M A N  G R A Y B I L L :  A l l  r i g h t ,  a
motion to recommit does take precedence. I’ve
checked this with the Rules Committee. It would
take precedence over the motions pending, so the
issue is on whether to recommit to the legislative
Committee the bicameral Sections 2 and Section 6.

Mr. Davis.

DELEGATE DAVIS: Mr. President. Much
as I hate to disagree with my good friend and
neighbor, Mr. Dahood, we spent-we’re on our 4th
day on this article. We’ve got some other very
important articles and who’s going to have time
to work anything out. Let’s wrestle this thing out
and settle it here and now and then go on to the
next because, as they stated, they go back-they
all know in their own hearts and in their own com-
mittee, their positions. And I don’t think if you
recommit it for a month or a year, it’s going to
change. It’s going to be up to this 100 people today
or next week to decide, and I would prefer just
settling the thing right now and going on with
our work.

CHAIRMAN GRAYBILL: Mrs. Cross.

DELEGATE CROSS: Mr. Chairman. I
would like to support Mr. Dahood. I think that
both of those subsections need attention. I am in-
clined to think that the size is much too large. I’m
also inclined to think that the length of the ses-
sion-annually also has to be determined. I sup-
port Mr. Dahood.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. Chairman.
Like Mr. Davis, Mr. Dahood is an old friend and a
close neighbor, but we’ve got to get down to work.
And we cannot afford to be sending things back to
committee at this stage. We’ve got roughly 3 weeks
and, I think, 3 days left, and then we’re out of
money. We’ve got to get down and settle and get a
vote on this thing and get the Convention moving.
And I Seriously urge this Convention to get down
and vote on these matters and get the issue de-
cided.

C H A I R M A N  G R A Y B I L L :  M r s .  R o b i n -
son.

DELEGATE ROBINSON: Yes, Mr. Chair-
man. I would just like to point out that we didn’t
arrive at Section 2 and 6 by pulling them outofthe
air. I mean, we spent a great deal of time on these
already. I have a feeling that if this Convention
floor has not been willing to accept the commit-
tee’s recommendations now, they’re not going to

be willing to accept the committee’s recommends
tions next week. I mean, we spent time on these
These aren’t things that we didn’t consider. YOI
just-if you want these changes then you’re gaini
to have to make them on the floor. Or you’re goinl
to have to go with the report because I doubt ver:
much if the committee would come back with any
thing very different than what we came out wit1
in the first place.

CHAIRMAN GRAYBILL: Mr. Berg, I’r
going to recognize you next but the Chair has bee:
advised by the Rules Committee that perhaps I’r
in error. Section 6 has been reconsidered and is be
fore you. Section 2 has not been reconsidered an,
is not before you and apparently, I can only allo\
recommittal on Section 6 unless someone makes :
motion to reconsider 2, and then we’d have to car
sider  that. So, I think, we’ll-Mr. Dahood, 1’1
allow your motion as to 6 but not as to 2 at thi
time. Very well. Mr. Dahood accepts that.

Mr. Berg.

DELEGATE BERG: I will move that w
now reconsider Section 2. Mr. Chairman-

CHAIRMAN GRAYBILL: Just a sec-

DELEGATE BERG: I came to this Con
vention  with the idea that we were going t,
write a Constitution that I could go back horn,
with, that would represent reform and that woul
give the people at least  an even choice between th
unicameral and the bicameral Legislature. Nou
with the situation as it is before this floor, so far a
I am  concerned, I cannot conscientiously go bat
to the people and fairly discuss either unicamerz
or bicameral systems, unless this measure i
amended so that the people are given a choice of
bicameral Legislature meeting biennually or i
unicameral Legislature meeting annually. I don’
think that the people will hnvemuch  choiccexceF
between a unicameral system meeting annual1
and the old Constitution. And very frankly, I ar
unwilling to see all of the rest of the reform tha
I’m sure this new Constitution will have beset upo:
that sort of a choice. I want the people on this-o:
unicameral and bicameral systems to have
choice, a real full choice. Therefore, I ask you to rc
consider what-the mistakes we made last nigh
with regard to the size of that bicameral systen
and I agree that if you do give it reconsideration,
would join with Mr. Dahood in sending both &I
tion 2 and Section 6 back to the committee for r(
drafting in such a manner that you will give th
people of Montana a real, legitimate, fair choic
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uztion  today about this very important proposi-
:mn, about the bicameral report which was-or
he minority report of the bicameral. We’re asking
mu  to reconsider. If you’ve made the right judg-
nent the first time, we’ll abide by it.

CHAIRMAN GRAYBILL: Mr. Anderson,
lo you want to announce your presence so you can
/Ok?

DELEGATE 0SCARANDERSON:Thank
iou.

CHAIRMAN GRAYBILL: Mr. James.

DELEGATE JAMES: Mr. Chairman.
rhere seems to be complete polarity on this thing.
ue know how the unicameralists feel; we know
low  the bicameralists feel. The unicameralists
mnt  one thing and all the proponents have spoke
?obr  that. Also, the hicameralists; they want this
,roposal  on page 57. So, why don’t we get down to
msiness?  And if we’re going to put this on the bal-
.ot, we can submit this to the voters. This seems to
3e the feeling of each party, so let’s get on with the
show.

CHAIRMAN GRAYBILL: Mr. Harring-
;on.

DELEGATE HARRINGTON: I would
like to ask Mr. Aasheim a question, Mr. Chairman,
if he’d yield to a question.

CHAIRMAN GRAYBILL: Mr. Aasheim,
will you yield?

DELEGATE AASHEIM: I will.

DELEGATE HARRINGTON: Mags, do
you feel that in the past four or five Legislative Ses-
sions that, without annual sessions, that it’s been
wccessful?  In other words, the way it’s been run
every other year; do you think this has been suc-
cessful, this type of a Legislature? You said, the
old system has worked. Now I just point a ques-
tion. Has it worked?

D E L E G A T E  A A S H E I M :  (Inaudible)...
ast two sessions?

DELEGATE HARRINGTON: In the last
three  or four sessions. Have they completed their
msiness  on time and has it caused a lot of trouble
;hroughout  the state because they haven’t been
sble to do this?

DELEGATE AASHEIM: Mr. Harrington,

I’m glad you asked that question. The last ses-
sion, as I have said before, had the sales tax to
argue; they had reapportionment to argue; they
had a matter of reorganization of state govern-
ment and they had multiple, major problems
which gave them a black eye. The previous one
was not as difficult as the last one, and the further
you go back, you’d find that they went 9 days, 8
days overtime so let’s get back to normal. Let’s get
back to normal times and we’re allowing 80 days.
We’re just about allowing twice as much time in
this minority report. Let’s give it a trial because we
have the flexibility here, Dan. If they need more
time, they can have it and I say “Let’s”, it doesn’t
make any difference what system you have. We’re
not going to be happy with it. You can go to Russia,
you can go to China, you can go to Canada, you
can go to Great Britain, you can go to Ireland.
They’re criticizing their government. Let’s try to
work this one over so it’ll work better than we have
in the past.

DELEGATE HARRINGTON: Thank you
for your answer but basically, I feel that one of the
reasons we were sent here was because we have a
regressive Constitution, and to write a Constitu-
tion that would update. I think one ofthe  things to
update the Constitution is annual sessions and I
feel this is the answer. Thank you.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman. I
want to echo the sentiment of Delegate Harper. I
think we’re here to be statesmen and to be Mon-
tanans. Frankly, I’ve enjoyed the last 7 or 8 hours
of debate. It’s been gamesmanship as far as I’ve
been concerned. I’ve watched the bicameralists
destroy their position with respect to the public
forum but I think it’s time to perhaps come to their
assistance. I think comments have been made
that by increasing the size, they’ve taken away
whatever appeal they might have insofar as the
public is concerned. Now, they’re engaged in war-
fare with respect to another section that certainly
cannot help their cause, and I think we should all
be dedicated to the proposition that we’re going to
put forth the two best legislative plans that we can
so that the people will have an informed choice. I
move at this time, for the benefit of all of us, that
this Convention, this Committee as a Whole, re-
commit Section 2 of Article V on page 32 with
respect to the size, and Section 6 with respect to the
length of the sessions, to the committee for further
study, debate and discussion and report to the
Committee as a Whole.
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the system they love, and this is the system they
want to keep for the rest of Montana’s history. I
think that’s entirely up to them, but they’re here
jousting with windmills. They come out with a ma-
jority report with respect to a bicameral system
and they can’t agree among themselves as to what
particular option ought to be given to the people of
the State of Montana. We can stay in Convention
Hall for days and days with respect to these vati-
antes  that one prefers over the other. I think they
owe a responsibility to the 100 delegates here and
they owe a responsibility to the people of the State
of Montana to come out with a committee report,
with respect to bicameralism,  that can be accepted
and can be submitted. My opinion, at this point, is
that perhaps the work hasn’t been done with the
type of diligence and intelligence that we’re en-
titled to expect of a committee report. I therefore
move that, with respect to the bicameral section of
the majority--or the committee report, that the
matter be recommitted.

CHAIRMAN GRAYBILL: You may move
that after we handle one of these articles, but you
can’t move it now because we got too many
motions on the table or, at least, you can’t move it
now. I don’t know whether you can move it then;
it’d be a matter of reconsidering the whole thing.

Mrs. Reich&.

DELEGATE REICHERT: Mr. Chairman.
In this discussion WC have been saying originally
90 legislative days. Even my seatmate  said 60
legislative days when referring to Mr. Furlong’s
motion. I call to your attention that on line 9 of
page 33, it is now recommended that we have 60
legislative days or less annually. I contend that we
must have annual sessions. I have several bills I
was going to discuss, in the event of a unicameral-
bicameral discussion in that &ea,  but I think that
I will use these bills as examples of the need for
annual sessions because, in all honesty, I think it
is the time that is so critical in our society for a
good Legislature. In 1969, House Bill 99 was
passed. I wonder if you remember what that did to
our state. This allowed the deduction of the fed.
era1  income tax in addition to the standard deduc-
tion. This little boo-boo cost us an estimated
$3,000,000. This, I think, would not have hap-
pened if the legislators had had ample time to look
this bill over. Special session House Bill 15 in
1969-the  purpose of this section was to have
monthly payment of withholding agents in place
of quarterly. Now, when the bill was amended, our
Legislature, under pressure, inadvertently had the

out-of-state employers listed, and missed the resj
dent employers. In effect, this bill applied to only!
percent of withholding transmittals. This littlt
error cost the state $5.2 million and I have this in
formation from a very reliable source which I’1
give to you if you come to me. Do you remember ir
1969, the $7,000,000 error that came from the Sen
ate’! It was headline news for days. I contend this
too, is an example of inadequate time. And ther
last session, I happened to be here on the last day
the 106th day. If you could’ve been in the Senate
chamber and seen the furor-even Tom Judge wa:
flustered. A page was lost from a very importan
bill. The House had already gone home. They SC”,.
ried around looking for this missing page. I con
tend this would not have happened if there hat
been adequate time; and I feel that, even mart

important than the unicameral body, is an annua
session. And I say, it’s 60 days or less, it’s con
ceivable  they may meet 60 days one year, maybe
just 20 the next, but it’s 60 days or less.

DELEGATE AASHEIM: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: I want to forgive
the Chairman of the Bill of Rights Committee be
cause I’m sure when his report comes out, w&x
going to think the same thing, they didn’t haw
their work done. (Laughter) But, just in casf
there’s a doubt in your mind-and I think if Mr
Dahood  can settle an argument, I’d like to haw
him go to North Ireland. (Laughter) You can sent
this back to committee if you want and it’ll corn<
out the same way, because we have nine dedicatec
unicameralists  and we have five dedicated bicam
eralists, and we’re pretty much sold on what WC
presented to you. And I suppose maybe when yet
got this report, where we all signed it and, by the
way, there were a couple who didn’t sign this re
port; it’s because they weren’t here that day. I’n
sure that they would have signed it if they were
here. But, understand, this is-these nine unicam,
eralists  were dedicated people. They had a sincere
concern about doing something better for the
Legislature. As you all did, you came here with e
dedicated purpose and you have your own opin
ions, and maybe we are old foggies,  maybe we dc
have a liking for tradition, but we have seen i
work and we believein it and we think, maybe tha
your considerations probably a little hasty be
cause you thought it was a majority report when i;
first came out. And this is the danger of unicam
eralism. And we’re asking you to reconsider you]
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number of bills every year, I’m sure. If you can use
this minority report, which has the flexibility of
having all the bills you need one session, limit it to
fiscal affairs that second year, which you could do
under this situation, I frankly feel that this would
be the better way to go, the most economical way
to go; I think it would serve our people better and I
believe that the people are more interested in
having as short of legislative days as possible. In
fact, I wouldn’t even object if this minority report
said 60 days instead of 80 ‘legislative days.

CHAIRMAN GRAYBILL: Mr. Heliker.

DELEGATE HELIKER: Mr. Chairman,
will Mr. Nutting yield to a question?

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Yes.

DELEGATE HELIKER: Mr. Nutting, I
feel very much as Mr. Brown does, that whatever
we do in regard to the frequency and duration of
the Legislative Sessions, that it ought to be the
same for both the unicameral and bicameral pro-
posals. Now you said you would not oppose such
an amendment. Would you make the change in
your own motion so that it will apply to both?

DELEGATE NUTTING: Mr. Heliker, I
would prefer that the two motions were made sepn-
rately, but if someone else would be willing to
make the motion, why I would not oppose it if it
was made for both.

DELEGATE HELIKER: Well Mr. Chair-
man, then I will so move.

CHAIRMAN GRAYBILL: No, no motion
is in order now. We have an amendment and a
substitute and an amendment to the substitute
and until we get rid of the amendment, there are no
other motions in order. You may make it later, Mr.
Heliker.

DELEGATE HELIKER: After Mr. Cat&s
motion is taken care of?

CHAIRMAN GRAYBILL: Well, we’ve got
to have some room on the docket. We can only
handle these three matters at once, but you may
make it later.

Mrs. Robinson.

DELEGATE ROBINSON: Yes, Mr. Chair-
man, members of the Convention, I would like for
you to take a look at what you’re doing to this Leg-

islative Article and what you’re doing to the Legis-
lature in this state. If there was one clear issue in
the campaign for this Constitutional Convention,
it was a mandate for changing the Legislative
branch of government. Now, yesterday, you
amended the majority report; we’re back up to 159
members of the legislative body, ;i  more than we
have had at times. Now, here we are again at ses-
sion. The minority report calls for a biennial 80.
day session. Now, what have you done? You’ve
increased that number by 20 days. The Legislative
Sessions in the past few years have not even com-
pleted their business within the primary 60 days
that were allotted to them; last time, it took 106.
You say that the people of Montana aren’t ready
for an annual session. Well, why don’t you give
them a chance to decide that? You are not making
any changes in the Legislative branch at all if you
go for this minority report. I think that the bicam-
eralists  are very much in favor of this because they
realize it’s going to be very hard to sell a 159 mem-
ber Legislature to meet every year for 90 days. I
agree. Think if you don’t want to reconsider, you
ought to reconsider the size and not the session
because the state’s business needs to be carried on
whether you have 159 or 100 members. The minor-
ity proposal provides flexibility. Mr. Wilson made
the point that if you have to meet every year, the
people of the state-certain businessmen-are not
going to run if they have to meet every year. With
the flexibility under the minority report is based
on special sessions. They may call themselves in
the special session. Well, I submit to you that if the
businessmen that do run for a biennial session be-
cause they don’t want annual sessions, because
it’s too inconvenient, they’re not going to find it
any more convenient to call themselves into spe-
cial session when the business of the state requires
it. I think you’ll be making a drastic mistake if you
completely revert back to the present Legislative
system. I would encourage you, if you do not like
the majority report as was approved on Thursday,
that you would at least consider Mr. Furlong’s
amendment which would be 60 legislative days
each year.

CHAIRMAN GRAYBILL: Mr. &hood.

DELEGATE DAHOOD: Mr. Chairman.
I’ve listened to the motions>  the substitute mo-
tions, the argument and the debate ever since the
majority report came to the floor. And insofar as
the bicameral&s are concerned, apparently as far
as they’re concerned, they’re alma mater right or
wrong. This is the system they know and this is
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a bicameral proposal that looks just exactly like
what we havenow  and thisseems to be thegeneral
tendency. We listened to testimony--all of us-
when we ran-1 think every one of us, if we’ll just
stop and think, realize the people of this state do
not want exactly what we’ve got. To infer that the
people will oppose change in the legislative sys-
tem is to make an inference that’s unwarranted.
To suggest that legislators formerly do not want
annual sessions, but prefer biennial sessions, is
to fly in the face of polls that were made of legis-
lators for about 3 or 4 sessions before this. We
absolutely know that legislators and people prefer
freeing  the  legislative process. Now, on thematter
of Mr. Furlong’s motion which is clear, sensible,
and has some real point to it, I could see, as a mem-
ber of that committee, acceding and saying that
that’s a sensible kind of a change to make. I ’m a
little hesitant to go through all the business ofwhy
we need annual sessions, of thebusiness of annual
appropriations and all the rest, so I simply will
underscore things that were said before, if you will
remember them, and remind us that we voted 70  to
24 on this issue once before. Let’s not be stam-
peded into doing something exactly opposite. If
there arc, as Mr. Furlong’s motion is I think, some
constructive changes to make to our majority
opinion, then let ’s proceed to make them.

CHAIRMAN GRAYBILL: Mr. Brown.

DELEGATE BROWN: Mr. Nutting, would
you yield?

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Yes.

DELEGATE BROWN: Dick,  I am for your
minority report as to both unicameral and bicam-
eral. Now, is there some reason that we  can’t have
this on unicameral too?

DELEGATE NUTTING: No, I merely
made the motion for bicameralism because I am
accepting the word of the bicameralists who I’ve
talked to-those two chairmen that I mentioned.
And although I’m not familiar enough with the
unicameral to really say whether that is what they
want,  what would be required; if  the motion would
be  made  to accept it on both, I would not resist it.

DELEGATE BROWN: Well, Mr. Presi-
dent, my worry is this. If we adopt Mr. Nutting’s
minority report, which I am for, and don’t on uni-
cameral, we’re going to have a ballot that’s going
to be confusing; you’d be voting for unicameral

and annual sessions or bicameral with your flex
ible provision. And we’re going to confuse th
voters; and I think we should have either one re
port to include the unicameral too, so I can vote m:
conscience.

CHAIRMAN GRAYBILL: Mr. Wilson.

DELEGATE WILSON: Mr. President,
support Mr. Nutting’s proposal on these grounds
If you purport to have  80  or XI  day sessions, yo
are going to preclude  a great many people fror
being able or  having the desire  to serve in you
Legislature. People in agriculture, if you’re goin
to take 80 or 90 days out of their most productiv
time, they’re just simply not going to be availabl
to serve in your Legislature. Businessmen wh
have a business, if they’re going to have  to take 9
days, 80 days annually away from their  businesr
you’re going to very severely limit the  type c
people that is going to serve on the Legislature.
feel, further, that to people whom I have talked tc
and I have traveled quite widely over the statt
are not of a necessity interested in annual session
at this time. They wish to provide the vehicle the
may be used  if it is necessary to have annual se
sions,  but to lock it into the Constitution provide
a very costly method that the people of Montan:
at this time, are just plain simply notready  to bu:
They did want to provide your Legislature with th
flexibility that they  could call themselves int
annual sessions if they saw the necessity. And
suggest that this is exactly what your minorit
proposal does propose, and I suggest that thi
would be one of the qualif ications for a bicamerz
Legislative Session. Thank you, Mr. President.

CHAIRMAN GRAYBILL: Mr. Rygg.

DELEGATE RYGG: (Inaudible)...resi:
the motion by Mr. Cate but, frankly, I don’t belie\
that the state needs annual sessions right now. :
may later on. I think Mr. Furlong’s motion is
step in the right direction and certainly 60  legi
lative  days is a great plenty. I hesitate to spea
because I know ex-legislators don’t have too goo
of standing in this group, probably, but 1’7
always felt that the problem in the  bicameral sy
tern  is that we have too many bills, rather than n<
enough time. I think the minority report does gi\
the flexibility that it needs. I think it ’s importar
that you have the in-between session for fix;
matters, and I think that could be handled vel
nicely with the minority report as now, but
you’re going to lock yourself into an annual se
sion, you’re goin@  to be flooded with the san
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Jiennium. Special sessions not to exceed 30 days
nay be convened by the governor or a majority
rote of the membership of each House. Regular
md special sessions may be extended by a major-
.ty vote of each House.” That’s the issue before us
now on the substitute motion of Mr. Nutting.

Mr. Gate.

DELEGATE CATE: I move to amend Mr.
Nutting’s motion. On line 7, page 57, to insert after
:he word, “session”,-when it says in regular ses-
sion-the word “annually”, between “session”
and “before”. So that it would read, “in regular
sessions annually before March 1st or earlier as
provided by law.” I offer that as a substitute mo-
tion to his.

CHAIRMAN GRAYBILL: Very well. Mr.
Cate has made an amendment to the substitute
motion to add the word “annually”, to line 7
so that the first sentence would read, “Following
the general election, the legislature shall meet in
regular session annually before March 1st or
earlier as provided by law.” We’re discussing Mr.
Gate’s amendment.

Mr. James.

DELEGATE JAMES: Will Mr. Nutting
yield to a question?

DELEGATE NUTTING: I yield.

DELEGATE JAMES: Doesn’t Mr. C&e’s
proposal destroy the whole sense of this minority
proposal?

DELEGATE NUTTING: It’s essentially
the same as the majority proposal, except that it
cuts the time limit down 10 days, yes.

DELEGATE JAMES: Well, isn’t it your
idea on this, Dick, that we have a choice here be-
tween the majority proposal in the unicameral
and the minority proposal in the bicameral? I
would resist the motion because I feel that it de-
stroys the purpose of the substitute motion.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. President.
To clarify our position-now we’re talking about
the minority report on page 57 which Mr. Nutting
has just moved, and this applies to page 43 of the
majority bicameral proposal.

CHAIRMAN GRAYBILL: That’s right. It
applies to the bicameral only.

DELEGATE AASHEIM: Yes, and I resist
the motion to make this an annual session because
this is the purpose of the minority report, to give
the Legislature some flexibility. Assumingthatthe
Legislature will meet in January as it has in the
past, and they get their work done in 60 days, they
still have 20 days to use any time they wish. Now,
as I-today, we have appropriations by Congress,
which usually come the latter part of the year.
Maybe there’s need for the Legislature to meet
again in November or December to consider that
appropriation hy Congress. And maybe, if our
Legislature does meet at that time, they can then
take care of any necessary matters that should be
taken care of the following year, which precludes
the necessity for coming back the next year. So I
would resist the motion to change this to annual
sessions. This is flexible in the minority report and
I think the bicameral section wants this very
much.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman.
Let me see if I can go one thing and make plain to
you about our committee because I think maybe
you might not understand how we worked.
(Laughter) No, I’m really serious about this. The
majority-the people on the majority side from our
committee have not spoken to many issues. For
one reason, we go with the majority report and we
have it here before you. As is the case on almost
everything, a majority report of a committee gets
presented and then we get to debating upon any
and every minority report with amendments and
substitutions. And seldom, if ever, get hack to a
discussion of the majority report and this happens
again and again; and this may he a good moment
to say that our committee worked on the hest bi-
cameral proposal we could discover. Now, when we
come here, people infer that those of us who happen
to prefer a unicameral are not interested in the hi-
camera1 report and, therefore, if you will adopt a
minority bicameral report, you will really hegoing
with what the quote, bicameralists, unquote, want.
All I’m saying is that I am as much interested,
though I favor a unicameral system, I am asmuch
interested in having a good bicameral Legislature
as I am in unicameral and consistently here, I have
voted for what I thought was the best bicameral
section. I realize, and some of my friends have
said, “Let’s vote for the-let’s let them get the very
worst bicameral report they can get,” following
Mr. Garlington’s line of reasoning, I mean his
analysis is correct. That you can put together here
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CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and so ordered. Mr. Furlong, do you want to
make a motion now‘?

DELEGATE FURLONG: Yes, thank you,
Mr. Chairman. I move to amend by substitution
on page 33 of the Legislative article, line 9, the
number  “60”  for the number “90”.  Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Furlong.

DELEGATE FURLONG: I would like to
take this opportunity to thank the assembly for
the support. I’d also like to say that I also am con-
cerned about challenging-if that’s the right
word-the majority report. And I do not do so
lightly. I think I understand the amount of work
that went into it. I am not trying to take away the
time from the Legislative Assembly. That would be
the last wish that I have. I am trying to change the
procedure. I do believe that the Legislature ought
to work against a deadline. We have made it easy
for them to change that deadline by a majority
vote of the group. As I understand the legislative
days, and Mr. Cate certainly helped me out, we’re
not talking about 60 calendar days; we’re talking
about probably 5.day weeks. And a go-day  session
would extend that to 4%  months. Not only would it
extend it to 4% months, but in other provisions we
have allowed the Legislative Assembly to adjourn
and reconvene. If you take those 4% months and
take an Easter week out plus 1 oi- 2 weeks of recess
for work or study, we’re talking in terms from 5 to 6
or more months for each Legislative Session. I
would repeat again. This is not to change the
amount of time they can have or need. It is to
change the procedure for them getting it. I do be-
lieve that it would make them more responsible to
the people of the state. I do not think it hurts the
Legislature to have to justify an extended session
by a majority vote of the membership. I would
appreciate your support of this motion.

CHAIRMAN GRAYBILL: Mrs. Bugbee.

DELEGATE BUGBEE:  Mr. Chairman. I
think I mentioned this before, but I would like to
make the suggestion that the minority report in-
clude-now I’m on page 16, line 20-it seems to me
that this is a crucial thing that the minority report
has left out, and whatever we decide to do this
morning, I’d like to make sure that this is in there.
And I quote, any legislature may increase the

limit on the length of any subsequent session
end quote. The minority report does not have thi
in there and I believe it should be in there.

U N I D E N T I F I E D  D E L E G A T E :  M r
Chairman.

C H A I R M A N  G R A Y B I L L :  J u s t  a  m<
merit.  Well, Mrs. Bugbee,  just to clear that matte
up, I’m not sure I agree with you. On page 3:
which is the majority report, we have the two m;
jority reports adopted now, and both of those ha>
that sentence in it on page 33 and on page 4. Nov
the minority report was referred to but the mino
ity report has not been adopted. At the moment, u
have reconsidered Section 6-on page 3 and 4 an
Section 6 on page 33. And each of the ones we’v
reconsidered has that sentence in it, and the issu
that Mr. Furlong raises is a different issue;
changes “90”  to “60”. So, I think if we do no mox
than Mr. Furlong says, you’re perfectly protectec

D E L E G A T E  BUGBEE:  W e l l ,  I ’ m  juf
talking to Mr. Nutting’s proposal.

CHAIRMAN GRAYBILL: All right. We1
Mr. Nutting has not yet moved the minority n
port. Mr. Nutting, I see you up.

DELEGATE NUTTING: Mr. Chairmax
As a substitute motion, I would like to move in th
bicameral section, that the minority report 1:
adopted in place of the majority report. I think I’v
spent plenty of time on this. I believe we all unde:
stand it. I hope-1 had to do it-1 had to present m
arguments in asking that you reconsider. I woul
be happy to answer any questions that you migt
have but I think we’ve discussed this long enoug’
and I merely make that motion.

C H A I R M A N  G R A Y B I L L :  D o  I  unde:
stand you, Mr. Nutting, to have moved the mine:
ity report as it appears in italics on page 57‘~

DELEGATE NUTTING: That is correct-
that it be adopted for the bicameral section.

CHAIRMAN GRAYBILL: Very well. Fc
the bicameral section only, Mr. Nutting ha
moved a substitute motion which reads as fo
lows-it’s on page 57. “Following the general &I
tion, the legislature shall meet in regular sessio
before March 1st or earlier as provided by lav
The regular session shall not exceed 80 legislativ
days. Any business, bill or resolution pending s
adjournment of the session shall carry over wit
the same status to any future special sessions s
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:onsider  Section 6. I was home over the weekend
ind I attended a meeting of my constituents in
reton  County, and they were vitally concerned
Ibout  extending the Legislative Session for 90
lays every year. I am more  concerned, I would say,
about this than anything else that we talked
about, and I am sure that if we pass what we have
a1reaci.y passed-if we do notreconsiderour~ction
-that we’re going to meet with a lot of’ opposition
in the rural areas; I don’t know about thr  urban
areas, but ow  nwal people are vitally concerned
with this. I support Furlong’s motion to recon-
sider.

CHAIRMAN GRAYBILL: Mr. Garliny-
ton.

DELEGATE GARLINGTON: Mr. Chair-
man, I also support this motion to reconsider be-
cause I think it is the only way we can salvage
what I think is the dreadful error made last night
in extending the present size of the Legislature into
the future. I want to pause a moment to redo this. It
seems to me that most of us were elected on the
platform of doing something about our state gov-
ernment,  which mainly was to reform the Legis-
lature. The people, I think, wanted the Legislature
reformed.  They wanted the expense of govern-
ment reduced by making it more  efficient, and
they generally thought maybe annual sessions
were a means of doing this. Now, look at what we
have done up to this moment. We’ve eliminated
tbc  60.day limit; we’ve eliminated the 2.year  limit;
we have eliminated the per diem limit and, in
effect, on the basis of how it is up to the moment,
we have quadrupled the expense of the Legislative
Session. The alternative is either--as we will pre-
sent it to the voters now-is either to keep this
monster that we have created at 4 times its former
cost, or to submit to the people the untried unicam-
eral alternative. And I think that thegeneral reac-
tion of the voters will be that if that’s how these
people think that they are going to treat the voters
and improve government, down with it and we
will have succeeded in eliminating the hope of
having our Constitution approved by the people. I
feel this very deeply. I think we just about have
lost the war. The reconsideration by limiting the
time for these sessions is some comfort in this
direction, and this is why I support it. Mr. Dahood
mentioned the respect we should have for thecom-
mittee’s recommendations. I call to the attention
of the House that the committee did not rccom-
mend any 150 member monster to this body with
completely unlimited blank check expense ac-

count for the future, and if we arc going to respect
the committee’s recommendation, we better do it
in that respect also.

CHAIRMAN GRAYBILL: Mrs. Payne.

DELEGATE PAYNE: I would like to have
a clarification of what do you mean by 90  days? Is
t,his  18 weeks or is this 90 days’? Well, what is a
legislative day’? Is that a 7.day week or a s-day
week?

CHAIRMAN GRAYBILL: Mr. Gate,  do
you want to attempt to answer Mrs. Payne?

DELEGATE CATE: My understanding of
the difference between calendar and lcgislntivc
days, it is this-

CHAIRMAN GRAYBILL: Mr. Cate, hold
that  mike down by your tie. That a boy, thank you.

DELEGATE CATE: Yes, Mrs. Reichert’s
daughter told me how to hold this. (Laughter) And
this is the right way. My understanding of the dif-
ference between calendar and legislative days is
this, that February has 29 days. Those are called
calendar days. Legislative days are the days that
the Legislature actually works out of that 29 days.
So, if you had a 5.day week in February, there
would be about 28 legislative days in the month of
February. So, legislative days are the days they
actually work; calendar days are the actual days
on the calendar. And the present system is 60 cal-
endar days. That’s the present system is 60 calen-
dar days. We have changed that to 90 legislative
days.

DELEGATE PAYNE: So, you really have
changed it to 18 weeks. I don’t think John
Schiltz-

DELEGATE CATE: We’ve extended it.

DELEGATE PAYNE: Yes. Thank you.

CHAIRMAN GRAYBILL: The issue is-
Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. Chair-
man. I, too, support the motion to reconsider this.

CHAIRMAN GRAYBILL: The issue is on
Mr. Furlong’s motion to reconsider Section 6 of
both the Legislative and bicameral proposals. So
many as shall be in favor, say Aye.

DELEGATES: Aye.
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that resolution. One copy went to the Secretary of
Agriculture, one to Senator Mansfield, one to Sena-
tor Metcalf. I doubt if any of the copies got by the
first secretary’s trash can. But anyway, by the
time we figured it out, as close as I could figure, by
the time it got through the House, it cost $850 and
it still had to go through the Senate. These are the
kind of things that I think you open up when you
require annual sessions. Now, also, they want an
opportunity to meet annual1.y  to discuss the bud-
get, what the Senate Finance and Claims Chair-
man stated; what he thought was really necessary
was that the interim committees-the Senate Fi-
nance a.nd Claims Committee and the House Ap-
propriations Committee could work full time. They
could have the budget ready. He considered that it
would he very possible that merely 5 days would be
required to come in, explain the budget and act on
it in the off-year but he felt that was necessary.
They wanted flexibility in which they could meet
or they could not meet as they desired. When the
Chairman of the Senate Finance and Claims and
the Chairman of the House Appropriations Com-
mittee say that the minority report on hicameral-
ism is what they need and want, I’m inclined to
agree with them. Now, we discussed this at some
length the other day. I’m not going to go into it all.
I think there was one misunderstanding as to how
it would work. Now, I’ll give you an example; this is
on page 57 of the Legislative article, under the situ-
ation as it is stated in the minority report, the
Legislature could meet for 70 legislative days.
They could adjourn. They could meet again the fol-
lowing January for an additional 10 days. Ifthe  10
days was not adequate, by a simple majority vote,
they could extend the session for another 5, 10
days, whatever was required. That’s one example.
Another example of what they could do-they
could meet for 20 days, introduce the bills, adjourn
for 20 days, meet, discuss bills, possibly pass them
in another 40 days which would involve 60 days,
They  could then adjourn, meet the first ofSeptem-
ber for 10 days, would be 70; they could then
adjourn, meet the following January for another
10. I submit that that’s real flexibility and I would
ask your serious consideration that we reconsider
Article Number VI of the Legislative article.

CHAIRMAN GRAYBILL: Mr. Furlong,
the Chair would like to know, did you vote on the
prevailing side originally?

DELEGATE FURLONG: Mr. Chairman,
I have to he honest. I’m sure I did hut I don’t know
as I could prove it or not.

CHAIRMAN GRAYRILL: Well, we’ll prt
sume you did, if you are sure you did. We have t
put it in the journal. All right.

Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman,
oppose the motion to reconsider for two reasons
First, I think we have to recognize that the citizen
who are elected to represent us are going to hav
sufficient integrity not to abuse any particula
right or privilege they may have with respect t
sessions. If there are a great number of bills intro
duced,  I think it’s the right of the people througi
their representatives to have that done. It’s th
responsibility of those who serve us to determin
which bills have merit,  which do not. Rut mor
than that, I think the committee report that w
have before us was in the making for some :3’/?  to
weeks and I think we ought to ascribe some ir
tegrity to the report ofthat committee. Ifeach  tim
someone should question some particular facet c
it, after it has been debated and decided, and we’r
going to submit amotion  toreconsider, the workc
this Convention will never finish. And I say her
and now, it’s time to stop reconsidering matter
that have been under study and discussion by th
committees, unless there is some unusual fact 0
some gross inconsistency that would not serve th
interests of the people.  I oppose the motion to I‘(
consider.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: (Inaudible)
members  of the assembly, I favor  the motion tort
consider. I think that this is a very important par
of our Legislative article and I think it may d&x
mine whetherornot  ourconstitution  isgoing  to b
adopted. Because I have talked to my constituent
and I think I expressed to you yesterday, that m:
constituents are quite liberal; they have had n,
criticism of what we had done until they read thi,
where we had given 90 days each year to the Legis
lature and they said, you guys are crazy over there
You’re going from one extreme to the other and
think that is exactly what we’ve done. I think tha
the request to reconsider is very much in order.

CHAIRMAN GRAYBILL: The House wil
be at ease for a minute while we change the tape

(Tape Changed)
Committee will be in order.
Mr. Hanson.

DELEGATE HANSON: Mr. President, :
rise in support of Delegate Furlong’s motion to rs
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,een  duplicated and placed on the delegates’desks
tn the 22nd day ofFebruary,  1972 at 9 o’clock a.m.,
s now in compliance with Rule 23 ofthe Montana
>onstitutional  Convention Rules.”

(Committee of the Whole chairmanship as-
;umed  by Mr. Graybill).

CHAIRMAN GRAYBILL: Very well. We
lave before us this morning, ladies and gentle-
nen, two motions to reconsider. The first one con-
:ems Section 6 of both the bicameral and uni-
:nmeral articles. Mr. Furlong, the Chair will rec-
lgnize  you to explain your motion, and then we’ll
mte on the motion to reconsider. and if we rccon-
jider, we’ll vote on your proposal.

DELEGATE FURLONG: Thank you, Mr.
Chairman.  If I understand you correctly, you want
ne to explain the reason for reconsidering first
snd I’d prefer to do that.

CHAIRMAN GRAYBILL: Well, you-you
can do it either way but the body might like to
know what it is, yes.

DELEGATE FURLONG: My concern-I
would refer you to the Legislative Article V, Sec-
.ion  6 on page 33, although it appears in several
Ither  places in the article and I suspect that if the
xxnmittee  sustains my motion, that itwould  apply
;o  the unicameral as well as to the bicameral pro-
~osal.  I am concerned that on line 9, page 33, it
reads as follows: “The legislature shall meet at
ieast  once a year in regular sessions of 90 legis-
lative days or less.” I came here firmly convinced
that the Legislature had to have more time to do
the business of the state and I haven’t changed my
opinion on that. But I feel that we have, in fact,
given them a blank check by using the term, “90
legislative days or less.” Actually, it multiplies the
present amount of time by some factor of 3% or 4
times or more. My proposal, if you sustain it, would
be to change the number, “go”,  in line 9 back to, “60
legislative days or less.” This, in fact, would more
than double the amount of time that is now al-
lowed. Besides that, if the Constitution is adopted,
we will have allowed the Legislature to extend that
at any time by a simple majority vote of the Legis-
lature. Now, I am not trying to cut the amount of
time. I want them to have all the time that is
needed, but I am trying to change the procedure. I
believe that if they need more than double the
amount of time that they now have, it would be
very easy for them under our proposal, to submit to
the people the need, and to make a simple minority

vote  and have it. I think that actually the 3%  to 4
times is multiplied by the fact that if we go to the
annual session, we will have eliminated much of
the fuss and confusion over the old biennial ses-
sion so that the 60 days, in itself, could be much
better put to use than it now is. So I don’t want to
spend all your time and make you go into a night
session. I do believe, however, that changing the
“90” to “60”  days, does not take away  any of the
rights the Legislature has to the length of term. It
does change the procedure. It does give them a
deadline that they’ll have to work against. It also
gives them an easy method of extending the Legis-
lature by the majority vote. And if you sustain my
motion to reconsider, I will move to changeit  from
“90” to “60”. Thank you.

CHAIRMAN GRAYBILL: Very well. The
debate is on Mr. Furlong’s motion to reconsider.

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. I
rise in support of the motion to reconsider. I had
wanted to ask that this section be reconsidered on
the bicameral side, and if it is reconsidered, I
would attempt to make the motion to reconsider
the minority report for the bicameral side. Now, I
don’t claim to be an expert or even very knowl-
edgeable about a unicameral Legislature. I have
heard a great many words about it such as visi-
bility, accountability, and efficiency, economy,
and so forth, but after 5 weeks of testimony, I’m
still not completely convinced. Bicameralism, I
understand. I’ve seen it work. I know what I like
about it and what I don’t like about it. In Mon-
tana, we have a real wealth of talent on bicameral-
ism, and I think we should draw on that talent in
determining any rules for procedure that we write
into the bicameral section. When the majority of
legislators that I talked to tell me what they want
and need, I’m inclined to agree with them and take
their word as honorable men that they know what
they need. Now, what do they want? They want
more time. They want a deadline to work for. They
do not want annual sessions where the flood of
trash bills comes in every year, each requiring a
hearing and action. To give you an instance, there
are a large number of resolutions come into the
Legislature. I became quite disturbed about these
resolutions in 1967 so the next one that was intro-
duced, I followed through as best I could. This
resolution happened to be one on the import
quotas asking the Secretary of Agriculture to re-
duce the import quotas on beef. Now, as a beef
producer, I should have been vitally interested in
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CLERK HANSON: “Helena, Montana,
February 23, 1972, Honorable Leo Graybill, Jr.,
President, Montana Constitutional Convention,
Capitol, Helena, Montana. Dear Mr. President: In
accordance with the provisions of Section 15 (2)
Extraordinary Senate Bill Number 6, Chapter
Extraordinary Number 1, Laws of Montana 1971,
the license of A.W. Schribner, license number 44.
72 has been reinstated as of February 23, 1972.
Sincerely yours, Frank Murray, Secretary of
State.”

PRESIDENT GRAYBILL: Are there any
other communications? Order of Business Num-
ber 4, Introduction and Reference of Delegate
Proposals?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Order of Rusi-
ness Number 5, Final Consideration?

CLERK  HANSON: None.

PRESIDENT GRAYBILL: Order of Busi-
ness Number 6, Adoption of Proposed Constitu-
tional Proposals“

CLERK HANSON: None.

PRESIDENT GRAYBILL: Order of Busi-
ness Number 7, Motions and Resolutions? The
Chair will recognize Mrs. Mansfield.

DELEGATE MANSFIELD: Mr. Presi-
dent. I move the Convention send a letter to Presi-
dent James Short of the Western Montana Col-
lege, as they celebrated their 79th anniversary
February  23, 1893. Montana’s third Legislative
Assembly made into law establishing the State
Normal School at Dillon. This came about through
the United States Enabling Act approved by Con-
gress in 1881. Seventy-two sections of public
domain for Dillon and the other three schools were
established. In 1893, the Legislature neglected to
provide appropriations for the Normal School at
Dillon. The oversight was not remedied until 1895
and it was completed and furnished in 1896 for
$50,000 for the administration building and its
furnishings. It was established for the instruction
and teacher training of all teachers in the public
schools of the state inclusive of all grades and de-
partments. It first had a l-year and 2-year certi-
ficate, later established Bachelors and Masters
Degrees. In the first year, it was changed to the
name of State Normal School, later State Normal
College, later Western Normal College of Educa-

tion and Western Montana College. Our delegat
Carl Davis of Dillon, is presently a director at th:
school at this time. Thank you.

PRESIDENT GRAYBILL: You’ve hear
the motion of Mrs. Mansfield. All in favor of seng
ing a letter of congratulations to Western Collq
please say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, Nc
(No response)

PRESIDENT GRAYBILL: The Aye
have it. Mrs. Mansfield, if you’ll get that letter t
us, we’ll see that it’s properly transmitted. Ar
there other Motions and Resolutions?

CLERK HANSON: None, sir.

PRESIDENT GRAYBILL: Unfinishe
Business?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Special 01
ders of the Day’?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Order of Bus
IESS Number 10, General Orders of the Day.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Pres:
dent. I move the Convention resolve itself int
Committee of the Whole for the purpose o
handling business under General Orders.

PRESIDENT GRAYBILL: The motion o
Mr. Eskildsen is to move the Convention int,
Committee of the Whole. So many as are in favor
say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, No
(No response)

PRESIDENT GRAYBILL: The  Aye:
have it and so ordered.

CLERK HANSON: “The following corn
mittee proposals are now on General Orders as o
February 24, 1972: Legislative, Executive, Judi
cial, Natural Resources, Revenue and Finance
Bill of Rights, Public Health, Education, Loca
Government, General Government. The Natura
Resources Committee Proposal Number 6 haviq
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Habedank . . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, Ii. . . . . . . . . . . . . . . . . . . . . . . . . Present
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harper.............................Presen  t
Harrington . . . . . . . . . . . . . . . . . . . . . . . . Present
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kclleher . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Loendori’. . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Lorello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Prcscnt
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McDonough . . . . . . . . . . . . . . . . . . . . . . . . Present
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Melvin. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . Present
R&al . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Roeder.............................Presen  t
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Prcsent
Sidenus . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
S p e w . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Studer ............................. Present
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Swanherg..........................Presen  t
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . Present
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . Present
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present

Wilson Present
Woodmansey  _.  Present

CI,J.:RK  HANSON: Mr. President, 96 dole-
g:ates  present, 3 excused, 1 ahsent.

PRESIDENT GRAYBILL: The journal
may so show. Order of Business Number 1, Ke-
ports of Standing Committees. Chair will recog-
nize Mr. Etchart.

DELEGATE ETCHART: Mr. President.
We, the Committee on General Government, xx-
spectfully  report as follows: that the General
Government Committee Proposal on general  gov-
ernment is ready to he duplicated and suhmitted to
the Committee of the Whole for consideration. 1
move the adoption of the committee  report.

PRESIDENT GRAYBILL: We don’t nwd
to adopt the report. It will be considered filed  and it
has been sent to printing and will be placed upon
your desks, and I hereby put it on General Orders.
Will the clerk read the report of the Style and
Drafting Committee? 11” you have it?

CLERK HANSON: “Montana Constitu-
tional Convention, Committee on Style Drafting:,
Transition and Submission to the Montana Con-
stitutional Convention; subject: Suffrage and Alec-
tions. Ladies and Gentlemen: The Committee on
Style, Drafting, Transition and Submission, trans-
mits revisions of the above article for considera-
tion of the Convention. Immediately following this
letter, you will find the ahove article as revised by
the committee including by underlining, words we
have added, and by crossing out, words we have
deleted from the article as approved. Finally, there
is an explanation on-of the changes we have
made. Sincerely yours, John M. Schiltz, Chair-
man of the Committee on Style, Drafting, Tran-
sition, Submission. William A. Burkhardt, Vice-
chairman.”

PRESIDENT GRAYBILL: The Commit-
tee on Style and Drafting’s Suffrage and Elections
report will be referred to General Orders. All right,
I think that’s all the Standing Committee Reports.
Number 2, Reports of Select Committees’?

CLERK HANSON: None, sir.

PRESIDENT GRAYBILL: None. Num-
ber 3, Communications?
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February 24.1972
9:lO  a.m.

Thirty-First Day

PRESIDENT GRAYBILL: Convention
will be in order. If you’ll all rise, we have a visiting
minister this morning, Franklin Elliott from the
Mayflower Congregational Church, who will give
us the invocation.

Delegates Amess,  Blaylock, Campbell and Erd
ma””  be excused,  please? Mr. Blaylock is here,

PRESIDENT GRAYBILL: Very well.

REVEREND ELLIOTT: Eternal Creator,
God of our Fathers in the infinitely far off, ancient
beginnings.  God of  our  sons and daughters  and
eve” their unimaginable future. You are also God
of our here and now. We pause here nt  the begin-
ning of this day to remember that you are present
in this here and now. You have made this a holy
time and a sacred place. Not all  times are the
same. Your creativity,  0,  God, has invaded these
days so that they may become more than here and
now. They encompass the heritage of our ances-
tors and the destiny of our childrens’ childrens’
children. This is a time when the iron is hot, ham-
mering it  between the anvil of circumstance and
the sledge of our will. We can shape it into the form
of our vision and then the time of tempering comes
and the season of creativity has passed. That we
pause in the  midst of this season to remember that
this is a holy time. Not all  places are the same.
Your judgment, 0, God, has invaded this place. By
the decisions we make, we disclose the values we
serve, the interest to which we are loyal. We are
always being judged by the way we make up our
minds. Our decisions reveal whether we worship
You and Your eternal creativity or the static idols
of our own sculpturing. This is a place of decision
so we pause here to remember that this is a sacred
place. In this sacred place at this holy time, we do
not, 0, God, ask for anything. We know what we
must do for ourselves. Instead, we make a” offer-
i n g  o f  o u r  d e e p  c o n c e r n s ,  o u r  i m a g i n a t i v e
thoughts, our productive conflicts and our expan-
sive hopes. God of our Fathers, God of our chil-
drens’  children, be to us likewise, the God of our
here and now, Amen.

CLERK HANSON: Delegate Oscar Andel
so”, Delegate Babcock, DelegatePemberton,  Dele
gate Anderson,  Oscar .

PRESIDENT GRAYBILL: Very well.

PRESIDENT GRAYBILL: I  should’ve
announced and I  will  announce now that  Rever-
end Elliott is the guest of Mr. Scanlin and I trust
Mr. Scanlin will tell Reverend Elliott that last
n i g h t - R e v e r e n d  E l l i o t t ’ s  f r o m  P o l y  D r i v e  i n
Billings, Last night, we made it possible for you to
run for the Legislature from Laurel. (Laughter)
We’ll take attendance this morning by voting Aye
on the vot ing machines.

CLERK HANSON: Mr. President, may

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Anderson,  J . . . . . . . . . . . . . . . . . . . . . . . . Presem
Anderson,  0 . . . . . . . . . . . . . . . . . . . . . . . . I’resenl
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Arness . . . . . . . . . . . . . . . . . . . . . . . . . . . . ExcuseC
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  i
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
B owman . . . . . . . . . . . . . . . . . . . . . . . . . . . Presenl
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
B row” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Presenl
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
c ‘.al” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Presenl
C a m p b e l l . . . . . . . . . . . . . . . . . . . . . . . . . Excused
cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Presenl
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Choate. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . Presenl
C r o s s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Presen1
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Presenl
D le ancy . . . . . . . . . . . . . . . . . . . . . . . . . . . PreSe”l
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . Presenl
D r u m . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Presenl
E c k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
E dr ma”” . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . Presenl
Etchart. . . . . . . . . . . . . . . . . . . . . . . . . . . . Presenj
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Presenf
Fos ter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
r 1‘“rang . . . . . . . . . . . . . . . . . . . . . . . . . . . . PreSc”l
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . Present
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Preseni

Convention Hall
Helena, Montana
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CHAIRMAN GRAYBILL: Opposed,  No.

DELEGATES: (Inaudible)

CHAIRMAN GRAYBILL: That motion
:arries. We’renot  adjourned. Convention will be in
xder.  Will the clerk please read the title of the com-
mittee report?

CLERK HANSON: “February 23, 1972.
Mr. President, we, your Committee of the Whole,
having had under consideration Report Number 3
If the Committee on Legislation, recommend as
Follows: ‘That the Committee rise and report prog-
ress and beg  leave to sit again.“’

PRESIDENT GRAYBILL: I would beg-
Mr. Eskildsen, will you please make R motion to
adopt  the report without reading it?

DELEGATE ESKILDSEN: I so move.

PRESIDENT GRAYBILL: We’re mov-
ing, then, that this report be adopted without the
necessity of reading the several pages that it con-
Gsts  of since we’re going to rise and report again.
All in favor of the motion, say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, No.

DELEGATES: (No response)

PRESIDENT GRAYBILL:  T h e  A y e s
have it .  Mr. Eskildsen, before you adjourn, are
there  announcements?

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman,
with great reluctance I announce a meeting of the
Style and Drafting Committee tomorrow morning
at 8 o’clock.

PRESIDENT GRAYBILL:  A r e  t h e r e
other  announcements?

(No response)

PRESIDENT GRAYBILL: Very well, Mr.
Eskildsen.

DELEGATE ESKILDSEN:  M r .  P r e s i -
dent, I move we adjourn untilThursday,  February
the 24th,  9:00 a.m., 1972.

PRESIDENT GRAYBILL: The motion is
that we adjourn until 9:00 a.m., tomorrow morn-
ing. All in favor say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed,  No.

DELEGATES: (No response)

PRESIDENT GRAYBILL:  T h a n k  y o u
very much. The motion carries.

(Convention adjourned at  lo:47 p.m.)
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Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Eskildsen..............................Ay  e
Etchart................................Ay  e
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington.............................Ay  e
Chairman Graybill., . . . . . . . . . . . . . . . . . . .Aye
Gysler.................................Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holiand................................Ay  e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
J ames . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf...............................Ay  e
Lorello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin.................................Ay  e
McCarvel..............................Ay  e
McDonough. . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin.................................Ay  e
M onr”e................................Ay  e
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble...............................Absen  t
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal..................................Ay  e
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Siderius................................Aye
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Skari .Aye
Sparks.................................Aye
Speer  Ayt
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayt
Sullivan Ayt
Swanberg..............................Ayc
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay~
Van Buskirk...........................Ayc
Verm11110n Nay
Wagner. .Ayc
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayt
Warden................................Ayt
Wilson.................................Ayt
Woodmansey  _.  _.  _.  Nay

CLERK HANSON: Mr. Chairman, 74 dele
gates voting Aye, 18 voting No.

CHAIRMAN GRAYBILL: Do you have
Mr. Studer voting Aye.

CLERK HANSON: Yes, I do.

CHAIRMAN GRAYBILL: Mr. Studer
you’re registered as voting Aye. 74 delegates hav
ing voted Aye and 18 voting No, the proposec
amendment to Section 4 passes. Now, ladies anC
gentlemen, the hour is late and I’m sorry to haw
kept you here this long, and I want to assure Mr
Burkhardt that my purpose is not to have him vote
if he doesn’t understand, but on theotherhand, WC
haven’t yet finished the Legislative article. WC
still have Section 16 to reconsider and Section 6
to reconsider. However, I don’t believe we shoult
try to do that tonight, but I would simply call tc
everyone’s attention how difficult it is to work
after you’ve worked as long as we’ve worked to
day. So perhaps tomorrow morning we’ll be able
to make more progress on the Legislative articlt
and get on to the Executive article. Mr. Eskildsen
do you have a motion?

DELEGATE ESKILDSEN: Mr. Chair
man, I move the Committee of the Whole rise ani
report progress and beg leave to sit again.

CHAIRMAN GRAYBILL: Mr. Eskildser
has moved that this committee rise and repor,
progress and beg leave to sit again tomorrou
morning. All in favor of that motion, say Aye.

DELEGATES: Aye.
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DELEGATE BURKHARDT: I’m sorry
;hat  I’m just not able to takeit  in at this hourofthe
night, Mr. Chairman, and I’ll  have  to  vote  in the
lark. I’m sorry.

CHAIRMAN GRAYBILL: Mrs. Blend.

DELEGATE BLEND: Mr. Chairman, I
+vould  like to ask Mr. Joyce a question’?

CHAIRMAN GRAYBILL: Mr. Joyce,
Pould  you yield’?

DELEGATE JOYCE: (Inaudible) (Laugh-
:er)

DELEGATE BLEND: Mr. Joyce, would I
&her  from your diagrams, then, that one could
file  to vote in the district in which they lived and in
m o t h e r  district-

DELEGATE JOYCE: Nope.

DELEGATE BLEND: -or all thedistricts
.f he paid the filing fee?

DELEGATE JOYCE: No, absolutely not.
You can only file once. You could only run for
office  once, that’s in one district.

DELEGATE BLEND: Even though he
*~a.?  registered and lived in one district, if he filed
in another?

DELEGATE JOYCE: Yes. Under my sys-
xm, you’d be registered wher’e  you live and you’d
nave  to vote where you l ive,  hut  you could run
ahere  you don’t live. But you couldn’t run several
;imes.  It’s very similar to the United States Con-
stitution. I can, right now, I live in Silver Bow
Clounty, I’m registered to vote there, I have to vote
ihere,  hut under the United States Constitution I
zan  go wer to the eastern district and file against
John Melcher  for Congress next time if I want to
x a fool. (Laughter)

DELEGATE BLEND: Thank you. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well, the
issue is on Mr. Joyce’s amendment to Section 5.
His proposed amendment says:  “A candidate for
the legislature shall  be aresident ofthestateforat
least  1 year next preceding the election.  For 6
months prior to the general election he must he a
resident of the county which contains 1 or more
zlistricts,  and where a district  consists of more
than 1 county he must reside within that district.”

We’ll take a roll call vote. So many as shall he in
favor of that Section 4, please indicate by voting
Aye. So many as are opposed, vote No. Have all
the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dple-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Will you please
tally the vote? Mr. Studer, do you wish to explain
your  vote:’

DELEGATE STUDER: How to get a vote
in? (Laughter)

CHAIRMAN GRAYBILL: How do you
wish to vote?

DELEGATE STUDER: (Inaudible)...hutton
was on for a while, then went off.

CHAIRMAN GRAYBlLL:  How do you
wish to vote, Mr. Studer?

DELEGATE STUDtiR:  Green. (Laughter)

Aasheim . . . . . . . . . . . . .
Anderson,  J . . . . . . . . . .
Anderson,  0 . . . . . . . . . .
Arhanas . . . . . . . . . . . . .
A m e s s . . . . . . . . . . . . . . .
Aronow . . . . . . . . . . . . . .
Artz . . . . . . . . . . . . . . . . .
Ask. . . . . . . . . . . . . . . . . .
Babcock . . . . . . . . . . . . .
Barnard . . . . . . . . . . . . .
Bates . . . . . . . . . . . . . . . .
Belcher . . . . . . . . . . . . . .
Berg . . . . . . . . . . . . . . . . .
Berth&on . . . . . . . . . . .
Blaylock . . . . . . . . . . . . .
Blend . . . . . . . . . . . . . . . .
B o w m a n . . . . . . . . . . . . .
Brazier . . . . . . . . . . . . . .
Brown . . . . . . . . . . . . . . .
Bughee . . . . . . . . . . . . . .
B u r k h a r d t
Cain . . . . . . . . . . . . . . . . .
Campbell . . . . . . . . . . . .
cate . . . . . . . . . . . . . . . . .
Champoux
Choate . . . . . . . . . . . . . . .
Conover . . . . . . . . . . . . .
Cross . . . . . . . . . . . . . . . .
Dahood . . . . . . . . . . . . . .

................ Nay

. . . . . . . . . . . . . . . ..Ay  e

. . . . . . . . . . . . . . . ..Ay  e

. . . . . . . . . . . . . . . ..Ay  e

. . . . . . . . . . . . . . . ..Ay  e

. . . . . . . . . . . . . . . ..Ay  e

. . . . . . . . . . . . . . . . . Aye

. . . . . . . . . . . . . . . ..Ay  e

. . . . . . . . . . . . ..Absen  t

. . . . . . . . . . . . . . . . N a y

. . . . . . . . . . . . . . . . Nay

. . . . . . . . . . . . . .Absent

. . . . . . . . . . . . . . . . . Aye

. . . . . . . . . . . . . . . ..Ay  e

. . . . . . . . . . . . . . . ..Ay  e

. . . . . . . . . . . . . . . . Nay

. . . . . . . . . . . . . . . ..Ay  e
. . . . . . . . . . . . ..Ahsen  t
. . . . . . . . . . . . . . . ..Ay  e
. . . . . . . . . . . . . . . ..Ay  e
. . . . . . . . . . . . . .Ahsent
. . . . . . . . . . . . . . . . Nay
. . . . . . . . . . . . . . . . N a y
. . . . . . . . . . . . . . . . Nay
. . . . . . . . . . . . . . . . Nay
. . . . . . . . . . . . . . . ..Ay  e
. . . . . . . . . . . . . . . ..Ay  e
. . . . . . . . . . . . . . . . N a y
. . . . . . . . . . . . . . . ..Ay  e
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sists it. The Chair is just as tired as you, and we’re
trying to get through these and we have a motion
that we’ve been discussing, so I trust-1 hope, at
least, that the body will not sustain your motion.
However, I’ll put it. All those in favor of adjourn-
ing, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it. Now we’re back on Mr. Habedank’s amend-
ment. Very well, all those in favor of Mr. Habe-
dank’s amendment which adds the words, “shall
be a legal voter qualified to hold office”, into the
proposed Section 4, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it and Mr. Habedank’s motion fails. Now, we’re
back on Mr. Joyce’s proposal for Section 4 of
Article V of the Legislative Article. All those-all
right, we want a roll call vote on that. The vote is
“pen and all those in favor of Mr. Joyce’s proposal
which is-all right, excuse me-

Mr. Burkhardt.

DELEGATE BURKHARDT: I realize the
pressure that you are under as Chairman. I rise be-
cause I feel I am being coerced at this point. I have
no copy of this motion in front of me. I have not
drawn my little block of continuous lines-con-
tiguous lines. I’m not sure I fully understand the
sense of the motion. I have a feeling that we are
moving hastily on something that a night’s con-
sideration might be valuable to have. I know your
problem, I know we just had this motion to ad-
journ. But I would like to give our floor leader a
chance to use his good judgment. And think
maybe it’s time to adjourn, too.

C H A I R M A N  G.RAYBILL: M r .  Burk-
hardt, please understand, I want you to under-
stand it, too, and so I’ll state the motion very
clearly for you.

DELEGATE BURKHARDT: (Inaudi-
ble)...Mr. Joyce please come to the blackboard and
draw his contiguous lines so that I can see them, or

yield to a question and perhaps give us an illus
tration  of this?

CHAIRMAN GRAYBILL: Mr. Joyce, wil
you draw him a picture?

(Delegate Joyce approached the blackboard

DELEGATE JOYCE: Mr. President, can
erase this now?

CHAIRMAN GRAYBILL: Certainly.

DELEGATE JOYCE: Mr. Chairman
would you turn on-Mr. Chairman-

CHAIRMAN GRAYBILL: Mr. Burkhardl

DELEGATE BURKHARDT: (No re
sponse)

CHAIRMAN GRAYBILL: Very well, MI

Joyce has the floor.

DELEGATE JOYCE: Illustration Nurr
ber 1. (Drawing on blackboard) This is a rura
area, now. It’s divided into-there are 3 countie
and there is only 2 districts, right? You have t
live within the district, under my proposal, to TUT
You get out here, (illustrating) you’ve got aportia]
of the city attached to a rural area, but it’s all on
single member district. If you live in the city “u
here, (illustrating) out of the district, you cann”
run. You must live within the district. In the tit:
that’s all within 1 county you’ve got 5 separat
single member districts. If you live in this distric
(illustrating) you can still file over here. (illus
trating)  If you live in this district (illustrating
you can file over here. (illustrating) Any ques
tions?

DELEGATE BURKHARDT: Would yol
please read the language of your motion then, an<
point to it as you’re rending it?

CHAIRMAN GRAYBILL :  M r .  Burk
hardt, 1’11 read the language for you: “A candidat
for the legislature shall be a resident of the stat
for at least 1 year preceding the election.” That’
practically identical to the old one. Now, “For
months prior to the general election, he must be
resident of the county which contains 1 or mar
districts and where a district consists of more tha:
1 county, he must reside within the district.” “For
months prior to the genera1 election he must be
resident of the county which contains 1 or mar
districts, and where a district consists of mar
than 1 county, he must reside within that district.

Mr. Burkhardt.
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Jffice  you have to have the qualif ications ofbeing
3 voter  and the additional qualifications. Do you
follow me on that? In other words, I think these arc
the basic qualif ications that you have to have for
sny  off ice in addition to such other qualif ications
3s  may he provided.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: I  might state
that on your section, if anybody picked it up and
he’s been very close and it says, this is the qualifi-
zations  to he a legislator, and I agree with Mr.
Schiltz down here when he was even questioning
it just a little while ago--would this supersede?
Now, you’re doing specifically and saying a legis-
lator has certain things right here and I think
you’ve got to have it in here that at least he’s got to
he a citizen or something and including-because
you made specific reference to that. That’s my
answer to it.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: The only  th ing I
think we should-thing--would we have to go
through the Constitution though and spell out
that basic requirement on each office as we come
to it. It seemed like in the Election and Suffrage in
our old Constitution, as well as this one, that cov-
ered all officers in our state, so that that was a
basic requirement before anyone could hold any
state office. I’m not arguing the point; I’m just
trying to clarify it if I could he helpful.

C H A I R M A N  G R A Y B I L L :  Mr .  Habe-
dank.

DELEGATE HAREDANK: Mr. Presi-
dent, I would attempt to clarify this by an amend-
ment. I move as a substitute to Mr. Joyce’s amend-
ment the following words: “A candidate for the
legislature shall”-this is the amendment-“be a
legal voter qualified to hold public office, a resi-
dent of the state for at least 1 year”, and then it
reads as it does. It will read: “A candidate for the
legislature shall be a legal voter, qualified to hold
public office, a resident of the state” and then go
on.

C H A I R M A N  G R A Y B I L L :  N o w ,  Mr .
Habedank, the Chair will accept your amend-
ment; but the Chair would like to point out that in
Section 4 of the article on Suffrage, we said that
only qualified voters could hold office and we de-
fined qualified voters as citizens of the United

covered. But if you want to cover it again, okay.

DELEGATE HABEDANK: I  am aware of
what the Chair has pointed out but when two
people like Mr. Schiltz and Mr. Mahoney and
another like Mr. Romney  can argue about it, I
think it’s possible someone else can. And if one
way is certain and the other is uncertain, I’d
rather take the certain way.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: I must disagree
with Mr. Habedank. We’ve defined this in Number
4, or Sections 2,3 and 4 of the General Government
Proposal Number 1. Now, if in that proposal we
say, “unless otherwise provided in this Constitu-
tion”-if we have to go through every section of
this Constitution on every officer, then we’re
going to have to do this. We’re going to have to say
a qualified voter is a citizen, a citizen can he a can-
didate or a qualified voter. We must do it all over
again. It ’s been done once. That’s enough. Just so
long as we don’t start tampering with it, as Mrs.
Bates did, because then you have another provi-
sion in the Constitution that starts to define and it
refers back to what we were talking about in Suf.
frage.  Just don’t tamper with it. We’ve got candi-
date defined, who may be a candidate, let’s leaveit
alone. We start fooling with it, then we start to get
in trouble.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr.  Chairman,  I
would like to clear this up with Delegate Schiltz.
My motion was  to make a qualif ied elector in the
district in which he was running and not just a
qualified voter of the State of Montana. Thank
YOU.

DELEGATE ROEDER: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Roeder.

DELEGATE ROEDER: I move we ad-
journ. This is goofy, to use one of Mr. Joyce’s  fa-
vorite words. I will have been here, by the time I
get home, I will have left the home 13  hours ago
this morning. I ’m tired. We’re going to have along
day tomorrow.

CHAIRMAN GRAYBILL: Mr. Roeder,
your motion will be in order, hut the Chair will an-
nounce that the Chair is sorry that you made it
without letting the floor leader make it. And the
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gives the candidates in the county their choice of
the district they wish to run in.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, I
still believe that the candidate should live in the
district and be a resident of that district if it would
clarify the registered voter and say he shall also be
registered to vote in the district from which he
runs, rather than saying qualified voter. In re-
gards to Mr. Joyce’s plan, the District 11 there’s
overlapping into two counties and the way I read
it, anyone from Gallatin  can go into Park and run
in that area even though they are single member
districts. Today we defeated a two-representative,
one-senatorial district which would’ve given a
little more flexibility; but if we’re going to go into
the single district, this is what I believe, then, we
should have candidates from that single district.
Thank you.

CHAIRMAN GRAYBILL: Very well, the
question is on Mrs. Bates’ amendment. Section 4
would read, under her amendment: “A legislative
candidate shall be a resident of the state for at
least 1 year, a qualified voter, and a resident ofthe
district from which he seeks election for at least 6
months preceding the general election.” So many
as shall be in favor of Mrs. Bates’ proposed amend-
ment-substitute amendment-say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it and so ordered. Now the issue is on Mr. Joyce’s
amendment, or Mr. Joyce’s proposal for Section 4,
the text of which is: “A candidate for the legisla-
ture shall be a resident of the state for at least 1
year next preceding the election; for 6 months
prior to the general election he must be a resident
ofthe county which containsoneormoredistricts;
and where a district consists of more than one
county, he must reside within that district.” All
those in favor of Mr.-

DELEGATE CHAMPOUX: Roll call
please.

CHAIRMAN GRAYBILL: All right, Mr.
Champoux called for a roll call; I have enough
seconds. So many as shall favor-

DELEGATE MAHONEY: (Inaudible)...

Mr. Chairman, I’ve got the floor. I want to know :
few things here. One of these is-

C H A I R M A N  G R A Y B I L L :  W e l l ,  w a i
until I give it to you, Mr. Mahoney. Will you pleas
give Mr. Mahoney the floor?

DELEGATE MAHONEY: One of thes
things I want to know, if a guy can be a foreigne
and be elected to Legislature? If you’re going t(
have no qualifications except what you’ve got il
here, he can be a citizen of Canada and be in thi
Legislature. I think we’d better get down here an,
see that he’s (Inaudible)...to  this-and I don’t car
what you do in the other sections, this is wha
you’ve said in the Legislative section. Let’s ge
some qualifications in here that he’s at least got t,
be a citizen of the State of Montana and be a citi
zen of the United States.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: I have no objection
to that but the committeedidn’t do it. I presumed i
would be done somewhere else. All I was addresz
ing myself to was the section as it did apply, but i
you wantto  add anothersentenceon  afterwards, i
we see if my motion passes, with reference to tit!
zenship,  I’ll be glad to so move or you can so movt

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: I think, Mr. Mahor
ey, under the Suffrage and Election thing, to be
voter you have to be a citizen, 18 years of age, an
meet the registration and residence requirement
as provided by law; and that no person serving
sentence for a felony in a penal institution or wh
is adjudged of unsound mind. Then, next, to ho1
any public office-this applies to each and ever
office in the state, as I understand it, so we don
have to spell it out with each office-the secon
thing is, any person--now this is an officeholde
-be qualified to vote for state offices at genera
elections is eligible to R public office except a
otherwise provided in this Constitution, subjcx
only to additional qualifications provided by Leg
islature. Provided however, that no person cm
victed  of a felony shall be qualified to hold offic
except upon his final discharge from state supe:
vision. I think this particular point-1 can apprt
ciate  everyone’s concern-but I think our Electio:
and Suffrage governs each and every office. An
the reason weeliminated, on the first go-around o
this, to be a qualified voter of that section, if
understood it correctly, was that for any stat
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‘m speaking from my party’s position, now--we
vi11  knock out some of the best Democratic  candi-
labs  we have in Yellowstone County, hecause
here are people who live--and I mentioned this in
ny  speech the other day-on Poly  Drive who could
wver  win in that district. I’m speaking of Demo-
:ratic  candidates. If we have the single member
listricts  they’ll have to file in Democraticdistricts
n Yellowstone County if they hope to win. There’s
one  other thing that’s going to come out of this if
ve  adopt this plan. I think that we’ll probably
xwe  a number of districts-and, again, I’m con-
ining  this to Yellowstone County--where you will
rohahly  not  have  opposition to the candidates in
he general election because there are some areas
n Yel1owstor.e  County that are so heavily Rcpuh-
ican  that Democrats will not file, and there are
,ome  areas  that are so heavily Democrat that the
tepuhlicans  won’t file. So, we’ll have that as a
lew  factor in Montana polit ics. I  think that same
hing would he truein  Silver Bow County. But, I do
)&eve  with Mr. Joyce that if a well-qualified can-
lidate  f i les in another district other than the one
n which he lives, and he can convince the people
,hat  he should he elected to the state Legislature,
hen that ’s good enough.

CHAIRMAN GRAYBILL: Mr. Hahe-
lank.

DELEGATE HABEDANK: (Noresponse)

CHAIRMAN GRAYBILL: Oh, excuse
ne-Mr. Kamhoot. I got across the aisle from you
here. Excuse me.

DELEGATE KAMHOOT:  Mr. Chairman,
was one of those that opposed my seatmate  the

Ither  day. I was one of those that won so, of course,
had a lot of fun out of it. Now, I don’t really care

oo much whether Delegate Blnylock’s party is
:trong  in one place or another tither.  But, my seat-
nate  didn’t bribe me; hut. he has a very reasonable
solution  here and it appears to me that this would
xrtainly  clear up just ahout  everyone’s problem if
hey will just examineit and understand what he’s
Ioing.  And it certainly clears it up for me and I’m
fery  happy to support my seatmate, here, Dele-
:ate  Joyce. I like Mrs. Bates’ proposal, too, hut I
hink this is prohahly a more reasonable one that
vi11  suit everybody’s needs. Thank you, Mr. Chair-
nan.

CHAIRMAN GRAYBILL: Mr. Martin.

DELEGATE MARTIN: Mr. Chairman, I

wondered if 1)elegate  Joyce would clarify a situa-
tion in District ll?

CHAIRMAN GRAYBILL: Delegate Joyce,
do you know anything about District ll?

DELEGATE JOYCE: I’ll try. Now, as my
proposal reads, and if we assume for example that
Park County gets tied up with theeast  end of Boze-
man, for example-the last 20 blocks, say, or the
last  10  blocks. Then, under my proposal, in order
to run in that district in Park County, which may
he District Number 11, the candidate would-if
he’s from Bozeman, Gallatin  County, he would
have to live in that section ofGallatin  County that
comprises the district. If he lived up in the other
end of town he would not he able to run. But then,
as far as Bozeman is concerned, if they had four
other districts that were altogether within Gallatin
County,then  you wouldn’t have to live in the dis-
trict. You could run wherever you wanted to and
the people would still have the right to vote.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I
assume we’re on Mrs. Bates’ amendment and if
that’s what we’re on, I must agree with the gentle-
man from Ravalli  on adding this thing hack in
about being a qualified voter. 1 think we will have
created a constitutional problem where this sec-
tion may supersede the one we passed the other
day. I may not he right on it, hut I don’t think it’s
worth taking a chance on.

CHAIRMAN GRAYBILL: Mr. Wilson, I
think you were up.

DELEGATE WILSON: Mr. Chairman, I
rise in support of Mr. Joyce’s motion. I am one  of
the candidates from a five-county area and I see no
problems as long as we’re going to have to file in
the district; and I do see where it will alleviate
some of the problems in the towns and the gerry-
mandering that you may have in setting up dis-
tricts within a large town. And it does qualify
people to be able to file as long as they’re living
within the county and in the district. Therefore, I
support Mr. Joyce’s motion.

CHAIRMAN GRAYBILL: Mrs. Bates, do
you want to close? Oh, Mr. Siderius, you want to
talk?

DELEGATE SIDERIUS: Mr. Chairman,
I support Mr. Joyce’s amendment. All it does, is
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DELEGATE ROMNEY: Mr. Chairman, I
want to have some information. I don’t have the
General Government books before me, but if my
recollection serves me correctly, when WC passed
Section 3, I believe it was, concerning the qualifi-
cations of a voter, we permitted a person who is
still under supervision while on parole,  probation,
to be a qualified voter. Yes, we did.

CHAIRMAN GRAYBILL: Now, Mr. Rom-
ney, you’re correct that the person on probation
can be a qualified voter but we amended it out of
Section 4 which says that he’s eligible to hold
office. He may be a qualified voter but he is not
eligible to hold office.

D E L E G A T E  R O M N E Y :  T h a t ’ s  w h a t  I
was going to say and in lieu thereof, we placed
language to the effect that the residency would bc
as provided by law in Section 4. Right?

CHAIRMAN GRAYBILL: No. “Section 3.
The legislature shall provide by law the require
merits  for residency, registration, absentee bal-
lots, voting and administration of elections.”

DELEGATE ROMNEY: But there’s noth-
ing in Section 4 as we adopted it concerning a
qualified voter.

CHAIRMAN GRAYBILL: Section 4 says:
“Any person qualified to vote at the general elec-
tion and for state officers is eligible for any public
office, except”, it goes on to exclude felons.

DELEGATE ROMNEY: Right. And that’s
why I don’t see how the amendment by Delegate
Bates could prevail in this case because it says
“qualified voter”. Right?

CHAIRMAN GRAYBILL: I’m sorry, Mr.
Romney, I didn’t hear the last, ifyou’re  asking me.

DELEGATE ROMNEY: I don’t see how
the amendment of Delegate Bates can prevail,
how we can accept it, when it provides that a quali-
fied voter can take part in this election.

CHAIRMAN GRAYBILL:  Mrs .  Ba tes ’
amendment, Mr. Romney, merely would make a
qualified voter one ofthe tests for alegislativecan-
didate,  but it would also, ofcourse, not mean that a
qualified voter felon could be, because the other
one provides that the felon can’t be.

DELEGATE ROMNEY:  (Inaudible)...as  a
substitute, why, the felon wouldbeallowed toifit’s

a qualified voter. It follows that if you have th
definition in one place when you use it in the nex
section, that it would be included, and there’s n,
stipulation taking it out.

CHAIRMAN GRAYBILL: Mr. Brown.

DELEGATE BROWN: Mr. President,
wonder if we could avoid all of this confusion b:
having Mrs. Bates amend her amendment to leav
the section as is and add the separate sentence
“He shall also be registered to vote in the distric
from which he runs.” I’m not speaking for thi:
amendment. I’m trying to clarify it.

CHAIRMAN GRAYBILL: Well, the wa:
Mrs. Bates’ amendment now reads, Mr. Brown, h
does at the moment have  to be a resident ofthe dis
trict  in which he runs. Her question-her point i!
that she added the qualification of a qualifiec
voter. Now, we’ve already said in the Genera
Government thing that a qualified voter can’
hold office if he’s also a felon, so I don’t agree wit1
Mr. Romney. I think the class is mutually exclu
sive but Mr. Romney doesn’t agree with me. Ver:
well, are you ready to vote on Mrs. Bates’ motior
which would add to subsection 4, “A legislative
candidate shall be a resident of the state for a
least 1 year”, and then she adds, “a qualified vote:
and a resident of the district from which he seekr
election for at least 6 months preceding the gen
era1 election.”

Mr. Ask.

DELEGATE ASK: Just a few words. I riss
in opposition to Mrs. Bates’ motion and woulc
support Mr. Joyce’s I voted the other way th<
other day but in reviewing this, when the district:
are all in one county, I can see the problems; and
can  see nothing wrong in allowing them, as lonl
as they live in the county, to be allowed to run ir
any district in that particular county. So I woulc
therefore support Mr. Joyce’s motion,

CHAIRMAN GRAYBILL: Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. President
I am like Mr. Ask. I’ve had a number of secon<
thoughts about this whole thing and I speak fron
a background in Yellowstone County, being ver!
active in Democratic politics in that county, ant
through the years going out urging people to ge
on the Democratic ticket to run for the state Legis
lature.  And if we adopt Mrs. Bates’ substitute
motion or leave it the way it was, it automatically
as far as I can see, we’re going to knock out-am
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CHAIRMAN GRAYBILL: Mr. Scanlin.

DELEGATE SCANLIN: Mr. Chairman, I
lo not rise either for or against the substitute
unendment,  but I would like to make a point of
:larification.  I’m in sympathy with Mr. Joyce’s
ntent, but the il lustration that he used between
Xstricts  7 and 8, or between 8 and 9, district in
which  Mr. A&is  in is not a part of the city of
3illings.  It’s a rural area in Yellowstone County.
‘d just like to make that clear. It is not a part; I can

K3! how it might be, but the illustration was  in-
/alid.

CHAIRMAN GRAYBILL: Mr. Joyce, I’ll
ct you respond to that, but it isn’t germane to Mrs.
3ates’  substitute amendment.

DELEGATE JOYCE: Well, may I have
.he  floor then to speak against Mrs. Bates’ amend-
Ilent’?

CHAIRMAN GRAYBILL: Yes.

DELEGATE JOYCE: I really don’t like to
lo this, but Mrs. Bates and I just have a different
,hilosophy about how importantresidencyis and,
If course, if she wins in the Convention, I lose. And
[ might say then, parenthetically, and just slightly
3ff the subject of Mrs. Bates’ motion, I didn’t
realize whether it was a rural area or the city of
Billings. The point was the same. Ifyou  get tied up
tihere  there is a portion ofwhat  might be a city or
another county, where two counties are involved,
:hen  you must live in the district. If you want to
run in a district that does cut across two counties,
then you must actually live right there in the dis-
trict. That ought to satisfy those people, I think;
but where there’s the district and the county and
the district within the county, each district is
absolutely wilhin  the county, then I just want the
option  to be able to run from another district. I ’m
not going to say another word except I’ll try to
clear up if I ’ve confused anybody. I think the lan-
guage does say that, if-you don’t have it before
you, of course, but it says that for6 months prior to
the general election. So, you have to live 6 months
-that’s the key word--6--n&  5, nor 8, nor 101/z,
but 6. He must be a resident of the county which
contains more than one district. That would take
care of the city, and where the district consists of
more  than one county, then he must live in the dis-
trict.

CHAIRMAN GRAYBILL :  M r s .  Erd-
nann.

DELEGATE ERDMANN: Mr. Chairman,
I rise to support Mrs. Bates’ amendment. It seems
to me that if you believe in the single district
theory, then you are trying to pinpoint respon-
sibility, and I dislike the idea of the people in the
rural part of our county having to run within their
single district and yet in the County of Cascade, we
would he allowing all of the city candidates to run
at large which I certainly oppose. It is unfair to the
people in Black Eagle and Cascade and Belt. And
maybe I misunderstand Mr. Joyce’s motion, but I
believe he’s saying that the candidates within a
city like Great Falls would be running at large. Is
this correct?

CHAIRMAN GRAYBILL: Mr. Joyce’?

DELEGATE JOYCE: It is not. That is-

DELEGATE ERDMANN: All right.

DELEGATE JOYCE: --absolutely incor-
rect. You would not run at large. You would have to
run within the district. So, if you lived in Great
Falls and Black Eagle is in a given district, and
Black Eagle is in Cascade County, and that par-
ticular district isn’t in any other county, all I say is
that the people of Black Eagle have the right to
vote for whoever is running from that district; but
they could vote for Mrs. Erdmann, who doesn’t
live there, if she wants to go down and file there.
And I can’t see how you’re picking on the people of
Black Eagle-they have the right to vote and they
don’t have to vote for you, but on the other hand,
they have the right to vote for you if they want to,
and why should yap arbitrarily deny them the
right to vote for you? You may be the absolutely-
the best representative they could send to the state
Legislature in the history of Montana, and I ’m in-
clined to think that you would.

CHAIRMAN GRAYBILL: Mrs. Rohin-
son.

DELEGATE ROBINSON: Mr. President,
I rise in opposition to the amendment offered by
Mrs. Bates and in support of the amendment
offered by Mr. Joyce. I would like to point out that
while North Dakota in their proposed Constitu-
tion did retain a residency requirement, they did
not go for single member districts, and also at the
same time their residency requirement in the dis-
trict is limited to 1 day. That is, they must only be a
resident on the day in which they are elected.

CHAIRMAN GRAYBILL: Mr. Romnes.
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expediency  that  is important and I am nut  one to
not wt:og:nizc  that-hut I do feel that I should have
my say at this time and I feel  t,hat  the  two offices
should be deleted from the Consti tut ion.  Thank
YOU.

C H A I R M A N  GRAYRILL:  M r .  Arhanas.

D E L E G A T E  A R B A N A S :  M r .  C h a i r m a n ,
I’m also a member of one of those four  people who
fought in the committee for the short ballot, and
since most of you were not in that  committee room
for those  long weeks of interviewing, I think I’d
like to share with you just  a bit  of some 01’  the
things we saw. I realize the position of’ Delegate
Erdmann  orl)elegate  Hollandin this mattwofthe
vote, and that’s why I think maybe our argument
has changed from when weleft the Legislative arti-
cle. We talked about the Legislature. There were
some emotional momenls,  but it was just a matter
pretty much of the organization. Hew we get to a
matter of philosophy really,  the vote,  and the
opposi t ion is  on that  subject ,  and I think Mr.
Wilson probably summarized it very well when  he
said that we were defranchising the electorate.
Those who spoke to us I think basically, in talking
about the vote, said that it removed these people
from politics. I found that hard to see. It also made
them responsible to the people. I found that hard
to see, too, because of the fact that  many of these
jobs were not in the light  ofday.  so you could never
really tell whether they did their job. I could vote
for a l ifetime and not know whether the Auditor
did a good job or not unless there was some big
public scandal.  So my judgment in that matter
was pret ty much hearsay and I  got  the dis t inct
impression when he said,  “responsible to the
people,” that that got so diffused out there that he
really had no boss, and that was able to operate on
his own. I wonderecl  if that vote really makes
people  responsible like they say. WC got the other
impression that there are various organizational
models that  W E have to deal  with.  Our state
government,  the original Consti tution, was put
forward at a time when the county commissioner
model was pretty much in vogue. That if, because
of d is tances  and 1 ,ecausc o f  the  removal f r o m
government, you got three or four people who you
elected and who were there to watch each other,
you could go back to the ranch and pret ty well
make sure that nothing too much happened, tricky
or dishonest, and therefore you could be sure that
your government was under control. But we have
some new models today. Certainly business gives
us a model where you have a President who hires
people, who serve at the pleasure of the President;

and business  gives us some very direct executive
models that  we don’t  f ind in state government.
You also find on the national level the cabinet
model where the President is elected by the people
and then  chooses the very best people he can find
to serve  the various positions and they’re directly
responsible to him. I think we have  a choice here,
of wh&er  we’re going to s tay with the county
commissioner model or look real honestly at some
of the new models that our modern times give us. I
remember one of the high points in the interviews
with the state officials. I’d kind of like to describe it
to you. It’s one  of our well known and a man that’s
b e e n  e l e c t e d  f o r  m a n y ,  oxmy  t e r m s - a  v e r y
popular figure-and I must say he does a good job
a t  t h e  job  h e  d o e s .  The  q u e s t i o n  c a m e  o u t
someplace  a s  i t  w e n t  around  t h e  table,  “ H o w
w o u l d  y o u  l i k e  t o - o r  w h a t  w o u l d  y o u  d o  t o
improve your department?” And he said, “If you
gave me free reins to improve my department”, he
said, “I would go out and find the very hest people I
could to come into my office and serve in the very
best way possible and to he responsible directly to
me.” And yet  i t  was the wry  method he didn’t
want to work under himself.  He wanted, as he
s a i d ,  t o  b e  v o t e d  u p o n  a n d  t o  b e  d i r e c t l y
responsible  t o  t h e  p e o p l e .  I g o t  t h e  d i s t i n c t
impression many times in our interviews that
when  you say that ,  when you’re  responsible  to
everybody,  i t  ends up by being responsible  to
nobody.  Without  going too long here,  I  think
there’s another impression I had that you should
be aware of, for what it’s worth, maybe in this
question or some other question. Since Executive
Reorganization and the 20 department model that
has  been mandated by the  people ,  to  see  that
organization sland  right  alongside state-elected
officials, I got the distinct impression that we now
have in  the State  of  Montana two governments:
one of appointed officials or hired  officials or
whatever  you want to call them. who are single
department heads of  various departments of  the
s ta te  gove~nmenl,  who  I got  the  distinct impres-
sion were doing excellent jobs, were responsible to
the person who hired them, and there was a
definite professional expertise in what they were
doing:. In interviewing the elected officials, by and
large, I had a very  opposite impression and that is
that  most  of  these  through the  years  have been
relegated to ministerial tasks. Who are elected but
have, by what they’re doing, have no real way to
be responsive to the voters and are put in pretty
much year after year on a record  of  a  good job
done,  but a record of a job that doesn’t have to
be elected to be responsive to the people. There are
some, I  guess some terms used in talking about
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this executive unity that  should be  importa”t  for
us. There is. first of’ all. the words. “multiheadcd.”
Well. sec. when  you elect people, you make  them
separate heads of things and .you’ve  a multi-
headed Executive Department; and I wonder who
ends up being the head. I mea”, do you really have
a Governor who is the head of the state executive.
You also have the other word, and all these are
explosive words, “thcx  watchdog.”  We need
watchdogs in government. I wondcrifwe  need  801
9 or  10 watchdogs, all watching each  other. to run
a state government. And finally you have the
word “buck-passing”, and that can happen so
easily when you have multiheaded business. We
talked about the people’s advocate this morning,
that whole difficulty to finding who really  is
responsible. I am very  impressed  by the words of
Govwnor  Joseph Dixon some 50  years ago and it
just summarizes, I think, the position that may
not be the  most popular, it may  have the problem
of how the  voters will feel  about defranchised.  But
Governor 1)ixon  said, “I&  us nominate and elect
the chief executive of the state, thrn  give him full
power to name his assistants in administering the
various departments of the state governtnent,  and
we will know exactly where to place our  finger in
locating blame  or  praise.”

CHAIRMAN GRAYBILL: Mr. Kamhoot.

DELEGATE KAMHOOT: Mr. Chairman,
I risein  suppo~toftllrminoritg  report and 1’11  have
to agree  with 1)eleg:atc  Holland completely. He
rxpressrd all of this much better than I could.
Now. he comes from an area and hc~  represents a
segment of Montana comp1etel.y  diffwent  from
what I do, but I find that the reaction in my part  of
Montana from  the people  is exactly the  same  that
Delegate  Holland has: that  they  do want to elect
these  people. And thrrefolY~,  I must support the
minority report.  Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Martin.

DELEGATE MARTIN: Mr. President, my
little granddaughter sent me for Christmas this
“Love America,” and  I gave it to Charley Mahon-
ey and it did him a  lot ofgood,  I’m sow. And I wish
that I could’ve had one for every delegate because
Charley looks at this and he turns it-keeps it up
or  else  he turns it down when he gets mad. Hut I
was  one of the four, and feel constrained to speak
at this time and I’ l l try to make it brief in-accord-
ing with your usual admonition. But I want to tel l
you one  thing about our committee report and  that
is>  there’s a togetherness about it, even with the

minority. We have  achieved, I think, fortheexecu-
tive  power real executive responsibility. We have
placed-we haven’t done it alone, it was done by
the people when they adopted the reorganization
amendment and the last Legislature implemented
it and have it in the 20 department program. But,
we do have what I would call a hodgepodge of ex-
ecutive confusion in the article, and some of us
were of the opinion that the Executive article
should just l ist the Governor and the Lieutenant
Governor. We did make a practical compromise
in arriving at our report when we left the Sec-
retary of State and the Attorney General in
there, but we haven’t, by any means, abolished
the office of Auditor and State Treasurer, or
with regard to the state Superintendent of Public
Instruction. But I think that I, in the course
of the time that I’ve been newspapering  and
in Montana, that I ’ve had a chance to know every
Governor and talked with him and have inter-
viewed him in the last 50 years. And one of the
frustrating things about Governors has been
that they had the executive power as written into
the Constitution, that the Governor shall be the
Chief Executive officer of the state, but they
couldn‘t execute that power by reason of some
hamstring situations that developed. As a result
of the work of the Legislative Councils down
through the  gears and the reorganization pro-
gram. much of that now has been concentrated in
the Governor’s hands, and I think that this article
will  implement that to a great extent.

CHAIRMAN GRAYBILL: Mr. Wood-
mansey-oh,  excuse me.

Mr. Martin.

DELEGATE MARTIN: 1’11  get,  my breath
and start all ovw  again.  (Laughter)

CHAIRMAN GRAYBILL: Okay.

DELEGATE MARTIN: I think that the
committee has done  its level  best  to come up with a
proper  solution on this program, but we did recog-
nize the  right of anyone who had n division of
opinion of it to express  themselves in the minority
report. At one time it looked like that they
needed three for a minority report, and I at that
time had indicated that eve” though I disagreed
with the minority, I would sign the report in
order that they would have a” opportunity to
present their view to the 100 delegates. We
have only a few differences of opinion and I
think that most of the conversation that we will
have will come  in this first article, and that’s the
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L‘RWSOII  why all  of us  wantrtl  to have  a little hit of
our  say. We‘ll have some  other ideas  as some of
these  other sections come  up. but I do think that,
regaldlcss  of what happens,  we have developed  an
Executive article which will be a good improve-
ment. And at the same time, if we can provide a
strong Executive and a strong Legislature to be a
check and balance, I think wewill haveachieved  x
great deal for a better Constitution for all of Mon-
tana.

C H A I R M A N  G R A Y B I L L :  M r .  Woodman-
SQ’.

D E L E G A T E  W O O D M A N S E Y :  W e ’ v e
heard some comments about power that needed to
be in the Executive branch of government,  and
with state  reorganization we’ve  placed tremcn-
dous  power  here.  A n d  thtw’vr  been  c o m m e n t s
about  how well  this  has worked,  and 1 think it’s
easy to say  it’s worked well, and it’s worked only
less than a year, or a little-or about that. I think
we have maintained the offices that we’ve had
over a long period of time. I believe they’re neces-
sary and I would hate to go back and try to con-
vince the people I  represent that  a change is
necessary. I have had no talk from the people that
I work with and live with that they want a change,
and I will find it very difficult to convince them to
vote for a change such as this. Thank you.

C H A I R M A N  G R A Y B I L L :  M r .  Garling-
ton.

DELEGATE GARLINGTON:  Mr .  Cha i r -
man, I’d like to make a few comments in response
here. It  is very  easy to wave the flag of “let the
voters vote” and I think other things being equal,
no doubt anyone would say. “Yes, I’d rather vote,
than no, I would rather not.” Hut the voters are
also people who arc taxpayers and everyday  citi-
zens of this state, and  there are some  more funcln-
mental feelings that I think they also have which
have  already heen  manifested. And the purposeof
my few remarks hwe  is to remind the  delegates to
think of those. as well  as the more flamboyant
issue of “Shall we let a voter vote.” The reorgani-
zation amendment was voted on by the people 2
years ago and I see nc  way  to interpret the signi-
ficance of’ that f~tvorable  vote except that it means
the people desire efficiency and economy in their
government.  that rcorp:rnization  was a way to get
i t  out of the  fragmented consti tutional estahlish-
merit that we had, and that  therefore the Constitu-
tion had  better  he amended so that we could have
efficiency anti economy in reorganization. Now,

that is a very loud, clear voice from the voter, I
think. If yuu  are wondering whether the voter is
worrying about his tax cxpensc,  just look at the
fate  of school honcl issues and other kinds of gov-
wnmuntal  bond issues around the state in the last
2 or :1  years. Are the people concerned about econ-
omy and expenw  and  the r ising taxes? Indeed.
They’re pcrfcctly  willing to cut down the school, or
the special levy.  or the  new improvement of some
kind, just because it costs too much. Now, trans-
late that  to thcproblem  wehad  in thcstntegw,wn-
merit. I suspect that if you said to some  of these
voters  that these people are describing:, now, do
you want to have  a vote or do you want to have a
more economical government  that  maybe can K-
duce  thcsc  rising taxes for you a little, then 1 sus-
pect they’d say, we’d rather  not have  it quite so
expensive. Now, the Executive Committee under-
took to keep  these considerations in mind as well
a s  the  simple matter of popularity in voting for
names.  And I  want  to  point  out  that  the t rends
around the land  are  not in favor of more and more
voting for mow and more officials. but arc in the
opposite direction. We were all ,  during the ram-
paign.  furnished with the at t i tude and the  opin-
ions formed by the  I,eaguc  of Women Voters by
their rese;~rchr:s  in this field. They referred us to
quite a few authorities from elsewhere.  showing
that, in fact and in truth, the trend across  the  land
is toward centralization and reducing the frag-
mentation  of the old fashioned state governments
rather than otherwise. The model state Constitu-
t ion provided an example of this but we haw  a
couple of examples that arc  fztirly  close nt  home
that I think should he ofinterest to the group. One
of’ them  is the fact that in January of 1972, the
Montana YMCA youth and government  group
met, I think. in Ixwistown  and formulated a state
Constitution. And I was really both satisfied and
happy to find that i ts Executive article corres-
ponds exactly to the one that  is  in the majority
report  here. So. ii’ we’re  talking about the popu-
larity of this at the polls, the younger generation
which would not be much beyond those who corn-
posed this thing, might say, “Well, they did an eff’.
cient  job, they  were on the hall.” I notice also that
the North 1)akota  Consti tution has exactly the
sxne  as we have  proposed here.  save  and except
that they include three public service commis-
sioners which have been n st,atutoryofficein  Mon.
tana  for a great many years. So, it seems very cleal
that we, in this majority proposal, are not swim-
ming against the trend. And, then, I just do have
to say a word about Mr. Holland’s uncle. I’m quite
sure that  he doesn’t need to experience any  nwes-
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sity for turning over in his grave  because  we have
not eliminated the offices, and if the people want
the  people’s  vote in all the years to come, then the
people’s representatives only have to do the onr>
simple thing of not repealing the statutory office of
State Treasurer and State Auditor. That’s all that
is involved, and all these flag waving arguments
made now can be made every 2 years at the Legis-
lature with equal effectiveness; and those offices
will retain in office and the people  can vote for
them as much as they want.. The  point about the
mutter is that in the  fluidity of this field of finance
and recordkeeping  and what-not, as it is now, we
just think it isn’t,smart  constitutional draftsman~
ship to lock those positions into the Constitution
so that they, for  the next 80 years,  will wmain  as
they have for the last 80,  during most of which
time they did very little of the duties that are sup-
posedly to be performed by those offices. The State
Auditor, more than anything else, is the commis-
sioner of insurance. He’s not an auditor at all. 1
think that’s sufficient. I was going to make a little
suggestion about our concern over the popularity
of this Constitution back home. I appreciate very
much Mr. Holland’s concern on that subject. I
shared it last night and did this morning and do
now, but I think it is more applicable to what we
did to the Legislature then as what we may do to
the Executive Article.

CHAIRMAN GRAYBILL: Mr. Lorello.

DELEGATE LORELLO: (Inaudible)...the
word now seems  to be a point. It seems that we’re
told almost daily that we’re  really not qualified to
vote. WC tell people this all the time--we’re not
qualified.  Maybe some of them weren’t when they
look at some that they sent. I don’t know. (Laugh-
ter) I would like  to assure  I)olcgatc  Arbanas and
the lady from Great Falls, Mrs. Wa~len.  that not
everybody from Great Falls share your feelings.
Several weeks ago WE had an executive public
hearing and this lady brought  up the  fact that she
would nww vote to give up her  right to vote. I feel
the same way. I’ll never give up my right, to vote
today, or I won’t give  it up t,o  vote in <June when I
vote on this thing. I would like to say that I’d like
to support the minority report. Thank you.

CHAIRMAN GRAYBILL: Mr. Swanberg.

DELEGATE SWANBERG: Mr. Presi-
dent. I, too, rise in support of the minority
proposal, and I do so on the principle that unless a
change in our present Constitution will work a
substantial benefit, I will vote against it; and I
would do so on the premise that every change we

make here is going to cost us some votes unless it,
does work a substantial improvement. And 1 fail
to see how appointing a Treasurer and appointing
an Auditor is going to strengthen the Executive.
Both of these are ministerial positions. They have
absolutely nothing to do with executive dr’cisions.
If we were to appoint the Attorney General, of
COUI‘SE.  that would be a different proposition
entirely. There is an office that does  have
considerable executive swing; and if he and
the Governor-or, rather, if he were appointed
by the Governor then you would, indeed, in-
crease the executive power of our Governor. But
under the present situation, we would run a
considerable danger and work no appreciable
advantage in our present system. There’s going to
be a lot of people that look at just these two offices
and I refer to the many, many insurance men
around the state. They want to see an elected
Auditor. And if this Constitution goes to the people
in a block on most of these provisions. with a few
of them set aside  for separate vote, we’re going to
keep accumulating “No” votes on things that are
very minor in nature. I submit the best way to do
this is to suggest that perhaps we’ve done the
majority of our work in strengthening the
Legislature. There will be future amendments to
our Constitution and thew  minor things can be
fed to the people from time to time.  one at a time.
The matter of the appointment or the election, for
example, of the Treasurer OT  the Auditor. And over
the next decade, these minor little things that
might cost us votes when viewed as :I whole, can
be considered separately by the people and the
Constitution strcnpthened  thereby.

CHAIRMAN GRAYBILL: Mr. I)ahood.

DELEGATE DAHOOD: Mr. Chairman,
we’re  all concerned  about making some change or
not making some change with respect to the rights
of the people, and I wonder  if everyone fully
understands the service that the State Auditor is
providing the citizens of the State of Montana. We
want a peoples’ advocate, we want a consumers’
protector. With respect to the  largest industry that
has effect upon the State of Montana, the
insurance industry, the State Auditor is doing
precisely that. He is the commissioner of
insurance and his title may well be misleading,
but when a citizen  has a complaint with respect to
the public policy of this stntc  as it affects the
insurance industry, the State Auditor, as the
commissioner of insurance, is the protector of the
people. And he does that job and he does it well,
and hc does it because he knows that he must
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sat isfy  the  citizen. und  that  i f  he continues to
satisfy  the citizen in watching over  t,hatparticulnr
industry, that  he’s going Lo be  returned to office.
Me’s  very responsible  to the puoplu  now and he’s
responsible  because  he‘s  selected  by the people.
And I submit that  we should maintain t.hat  high
degree  of responsibility by making sur?  tha t  the
people  continue to select  their  protector in that
most important area of everyday life. Thank you,
Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: Mr. Chairman, mem-
bers of  the  Convention. I am a member of the
E x e c u t i v e  C o m m i t t e e  and  w a s  u n a v o i d a b l y
absent  at  the t ime the committws  prepared  the
two reports, so  my signatlw  does not appcnr  on
either one. I  r ise now to support  the minority
r e p o r t .  I  c o u l d  v e r y  wfll h a v e  s i g n e d  e i t h e r
committee report, certainly, with the qualifying
language that  both contain.  And I  could have,
from a theoretical point of’vicw,  joined  with those
who preferred a very  short ballot. In what we call
political expediency, as though it  were a dirty
word, I feel that I would have and I do now support
the election as consti tutional officers of all the
members named in the present Constitution. I
regret, frankly, that this includes particularly, the
State Treasurer ,  because I  do believe that  that
should certainly not be a constitutionally elective
office. And, I will not go  into all of the ramifica-
t ions  of the lines of thought.  I’m sure we’ve all
become very  fully aware again that things are  not
black and white for  us and they’re not black and
white individually or collectively. But we have  to
finally make a decision here. The office of Auditor
is one in which I am particularly interested, and
hopefully you all  have on  your desks and may
have had a chance to see a proposed amendment
which I will discuss later which would strengthen
the office of Auditor. I want to call your attention to
it just that much now so that in your deliberations
as to whether or not to retain the office you will
realize that it  could become somewhat different
from what i t  has been and is today. But,  in all
e v e n t s ,  s o m e w h a t  i n  t h e  l i n e  of w h a t  M r .
Garlington  spoke the other day of trying to keep
some  principles in mind, I would like to offer  this
for your contemplation now because I feel it bears
on the decision we’re going to make. Delegate
Roeder  pointed out that WC may be diffusing--was
the word he used-the executive  powor,  and he
feels that this is an error. Yet. in the name of ex-
pediency, I feel, he did not try to eliminate some of
the offices that he perhaps would’ve preferred to

sw eliminated as elective constitutional offices.
And in  that  samr~ general light,  I  go along with
that portion of the majority report and I stil l
support the minority. But, I wish to point out, we
do diffuse the  legislative power if we use two
houses. We do diffuse the executive power if WC

have the  people elect many different individuals to
carry out  certain functions of government.  But
this is a question for the people  to decide. I do not
feel we should deprive them of’ that opportunity
and even though I might feel differently than a
majority ol’ the people in the  state on this, I would
support  their  opportuni ty to  operate  the demo-
cracy based upon the beliefs that they have. I be-
lieve that the Executive and Legislative branches
of government are no longer as much of a check
a n d  b a l a n c e  u p o n  t h e m s e l v e s  a s  t h e y  \vere
intended to he.  I  think this is  a very important
thing. They have now hewme  much entwined and
they both actual ly make  laws now. Even  the
Judiciary makes laws now, in a sense. This has
ocrurrcd  due  to the general fact that government
now is active in meeting new needs and demands
of i ts  cit izens and as a result ,  the Legislative
branch is now primarily a review board. It merely
reacts to Executive proposals, and it can do little
more over the long haul. This leads to this melding
of the Executive and Legislative branches. The
role of the federal government and of local govern-
ment also has been pushing us into this direction
of a type of partnership with the state Executive
and the state Legislative branches, and I can as-
sure you that the Executive is the senior partner.
The consolidation of our agencies into “super agen-
cies” is going to speed this along further, and the
Legislative branches and the Executive branches
are going to be removed farther and farther from
the people.  In discussing this ,  I  am, in n sense ,
laying the  groundwork for the expansion of the
office of Auditor which I believe is an essential, I
believe just as essential as the office of Governor.
We are abolishing in the majority report the State
Board of Examiners, the office of State Examiner
and the State Auditor.  What is  left? Nothing in
the Executive branch of government or in our
Constitution which would deal with the question
of examining, auditing. I do not believe that the
people  in Montana are going to be favorably
impressed by the elimination of the safeguards of
having some of that material actually in the
Consti tut ion.  Thank you.

CHAIRMAN GRAYBILL: Mr. Simon.

DELEGATE SIMON: Mr. President, I rise
in opposition to the majority report on one condi-
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tion, and I support the minority report for this
reason. If the committee-and they’ve done a good
job, I want you to know that, in my opinion-had
they wanted to strengthen the government-the
Governor’s office and the hands of the Governor in
the Executive branch, it seems to me that in the
two proposals all we’re doing is pulling a couple of
feathers out of the chicken. Now, when-if you
were going-1 would have gone along with the
majority report had there been an effort to go
beyond-not go beyond putting the Governor and
the Lieutenant Governor on one ticket. But as long
as the committee saw fit to include the Secretary of
State, the Attorney General, the Superintendent of
Public Instruction, I have my doubts that we have
strengthened the government at any great degree.
Now, when it comes to the State Auditor, I’m in
full accord that the State Auditor is going to be a
much more important office than it has been in the
past and I would strongly urge that we leave the
State Auditor and the State Treasurer in the Con-
stitution if we are going to leave the other major
areas of state government as in the majority
report. Now, if you’re going to really strengthen
the hand of the Governor, it seems to me that the
only quarrels that I’ve seen in any accounts of
government has been where the Attorney General
has had some differences. The Secretary of State
has had very little differences. I cannot see in any
part of this where you have done anything in my
opinon  that strengthens the hand of the Governor;
if you go that far, I would have supported whole-
heartedly if you had stopped when the Executive
Department with the Governor and the Lieuten-
ant Governor running as a team. From there on, I
cannot see that the proposal does much for
strengthening the hand of the Governor. These
other two offices are not something that has any
particular influence on the Governor’s decisions.
They are the two offices that I, as an individual in
the State of Montana as a voter-they are the two
offices, especially the Auditor, that I am concerned
looking out for me. I would support the minority
report.

C H A I R M A N  G R A Y B I L L :  M r .  Chnm-
poux.

DELEGATE CHAMPOUX: Mr. Chair-
man, I stand in favor of the minority report and in
opposition to the majority report. At this point, I’d
like to make a few comments, if I may, about one
specif’ic aspect  of the majority report that needs a
little bit looking into, I think, and it concerns the
election or appointment of the state superin-
tendent.

CHAIRMAN GRAYBILL: You will be out
of order on that until we get to the section that
talks about her appointment. This is just whether
or not she’s a constitutional  officer, 01’ he

Mrs. Robinson.

DELEGATE ROBINSON: Mr. Chair-
man, I rise in opposition to the minority report. It
seems that, most of the statements that have bwn
made  in support of the minority report have
indicated that while the office of Auditor and the
office of Treasurer really do not do anything, we
re:~lly  ought to keep them to give people a chance
to vote on them. I suggest that what you’re wnlly
doing by trying to give people the opportunity to
vote  on people that really don’t do anything,
you’re really  pulling the wool  over  the eyes of the
people. ,Just  to admit to yourselves that the
people of Montana want to vote for somecme that
we have decided-the committee has decided in
the majority report and the research booklet on the
Executive branch clearly goes through the activi-
ties of the Auditor and the Treasurer, indicates
that they do not perform any constitutional func-
tion; indicates that the functions that they were
given have been usurped by the Legislative Coun-
cil and the legislative post-audit, I think is really
in essence a defeat of your argument. The people
should have the right to vote, yet they should have
the right to vote for people that don’t really do
anything. Give the people of Montana credit for
having enough sense to realize that they don’t
really want to vote for someone that you’ve
decided doesn’t really perform an essential
service.

CHAIRMAN GRAYBILL: Mr. Harring-
ton.

DELEGATE HARRINGTON: Mr. Chair-
man, I rise in support of the minority plank and
also to make two statements. I think that maybe
we should make a little something clear here. Mr.
Garlington  stated, number  one, that the taxpayers
would of course  feel grateful to us if we eliminate
these two jobs. But in fact, even if we do eliminate
them as elective jobs, the jobs are still going  to be
there. Second of all, Mrs. Robinson makes t,he
statement that these two positions, the Auditor
and the Secretary of Treasury--or the Treasurer of
the State of Montana, absolutely do nothing.
Well, they do have functional processes. Actually
many of the elected  people do not always fill a
constitutional role but in a way they are, and
whew  you can divide the line between  a constitu-
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tional proficiency of their jobs or something else is
beyond me, but I’d just like to make this clear.
Thank you.

CHAIRMAN GRAYBILL: Mrs. Warden.

DELEGATE WARDEN: Is this on? I’d
just like to say that because some of these offices
would not be in the Constitution doesn’t mean that
they will  not be elected office.  Not the fact that
we’re trying to take away the people to vote for
these people, it’s merely to take them out of the
Constitution. It was not our purpose to make them
appointive offices. It was not our idea to take the
people’s right to vote for them away. And I would
like to say one other thing. Sometimes we can get
emotionally involved in incumbents, but I would
rather think that this would be several years off if
this were to pass and who knows who’s going to be
running for these offices. It may be the incumbent
but  i t  may not  be,  because some of them can’r.
sutceed  themselves.  Thank you.

CHAIRMAN GRAYBILL: Now, the issue
is on Mr. Wilson’s minority report which adds the
Auditor and the Treasurer to the first section of the
Executive Article. If someone has something to
say that hasn’t been said, please rise and say it.

Mr.  Johnson.

DELEGATE JOHNSON: Mr. Chairman,
I think the taxpayers are vitally interested in
these two offices. They’re handling the  taxpayers’
money and they should be directly responsible to
the taxpayers. And how are they going to be that
unless  they  have  a const i tut ional  off ice so you
can continually vote for them?

CHAIRMAN GRAYBILL: Mr. Artz.

DELEGATE ARTZ: I’d like to ask Dele-
gate Robinson a question, please.

CHAIRMAN GRAYBILL: Mrs. Robin-
son, will you yield?

DELEGATE ROBINSON: Yes.

DELEGATE ARTZ: In your report ,  or
arguments,  you were downgrading the functions
of  the Auditor  and that  they didn’t  amount  to
much. I  was wondering, have you read Delegate
Felt’s proposal for later that does make this a
different proposition?

DELEGATE ROBINSON: Yes, I certain-

ly did,  but  I  was speaking in opposit ion to the
minority report. The minority report in its original
essttnce  does not  encompass the remarks of Mr.
Felt. There is a distinct difference there.

CHAIRMAN GRAYBILL: Mrs. Babcock.

DELEGATE BABCOCK: Mr. President, I
would just like to express my appreciation to those
of you who have supported the minority report. I
believe in doing so that you’re going to be doing
what’s  r ight  for  Montana.  Thank you.

CHAIRMAN GRAYBILL: Very well, the
issue arises on the minority report which adds the
State Auditor and the State Treasurer to Article I,
Section 1, of the Executive branch.

Mr. Joyce.

DELEGATE JOYCE: I just thought that
perhaps, being that I am on the majority report, I
ought to be able to make a few remarks before we
vote on Mr. Wilson’s proposal. And because I’m a
practical politician and a lawyer, I know the
minority report’s going to pass. It’s obvious here.
But let me make this point.  It  seems to me that
most of the things that have been said on the floor
today are completely beside the  point. I know that
makes a lot of people mad and I don’t mean it
personally at all. The point is simply this. We are
not abolishing these offices in the Executive Arti-
cle. I said that and emphasized it to begin with, but
nobody believed me. Everybody says,  “You are
abolishing them.” Even my fellow supporters on
the majority report  think that we should abolish
them and that WC are abolishing them. We are not
abolishing them. What we’re  talking about here,
as I see it, is just an elementary rule oflaw  which
you can’t convince anybody it’s true but it is, and
that is  this-the Legislature,  when we enacted
Section 1 of the Legislative Article, has plenary
power to enact any ronceivable  law that comes to
their  mind that  can get  enough votes  and get
through whatever  houses  and s igned by the
Governor. So, giving the Executive Article-the
Legislature complete control, now what we’re
doing is we’re limiting them and we are limiting
them in the majority report  to say that you can’t
abolish these offices that  we’ve consti tutionally
required.  We are saying,  you may abolish these
other two offices but you don’t have to. Now, the
point is simply this, I think. TheState  Auditor is all
upset because he thinks he’s going to lose his job
and al l  the insurance people are al l  upset ,  but  I
submit that at the next session of the Legislature,
the Legislature can repeal al1 of the duties that the



856 M O N T A N A  C O N S T I T U T I O N A L  C O N V E N T I O N

State Auditor now has.  They can take away his
power to be the insurance commissioner because
those come to him by the virtue of the statutes.
They can be taken away from him hy virtue of the
statutes. The same can be said for the State Treas-
urer. So, all the majority report is really doing
is permitting some time in the future that the
Legislature may recognize the facts of life that
these two offices really aren’t very important anti
could be done  away  with. Hut they don’t have  to
and I don’t think they ever probably will. But the
fact of the matter  is, is that all the majority report
is doing is saying that it may  be done and nobody
wants to do it, and we aren’t going to be able  to,
t h a t  t h e  2 0  a m e n d m e n t s  s e c t i o n  i s  a l s o  a
limitation on the power of the Legislature. They
cannot restrict-they  cannot create more than 20
bureaus  under  the  current  Consti tut ion,  but-anti
it also says “The heads of those bureaus will be ap-
pointed”, but it also says this-“unless otherwise
provided by law”, so that the Legislatureunderthe
present  Const i tut ion can create 2:X  new  elected
o f f i c i a l s  i f  t h e y  w a n t  t o  a n d  m a y b e  i t ’ l l  b e
desirable in the future  to do so. All we’re saying in
the majority report is that they  don’t have  to do so.
We’re leaving it up to the Legislature, and all the
majority report really is doing is recognizing that
w e  a r e n ’ t  a b o l i s h i n g  t h e  o f f i c e s  b u t  we’re
permitt ing that  they may be abolished in the
future.  So that,  in adopting the minority report .
WE’W  just  tying the hands,  saying they can’t
abolish this office forever.  and maybe that’s the
way the people  want it.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l ,  t h e
issue is on-Mr. Wilson, do you want to close?

DELEGATE WILSON: I’d like to make a
few  comments, Mr. President, since our esteemed
Chairman  had the privilege. I suggest to you  dele-
gates that we have been considering for the last
few days the right ofthe  people to vote. We’vegone
at great length to protect this right to see that they
did have the right and the qualifications to vote.
Now, who are  we going to provide them to vote for‘?
Are we saying that we’re going to give  you these
rights but you may only  vote for two or three  PC?@
pie  who will  run your state government? Again,
let me say, that the elected official is responsible to
the  pcoplc  who elected him and they can take a
l o o k  a t  h i m  e v e r y  2  y e a r s ,  e v e r y  4  years,  o r
whatever the term is, and remove him from office
or keep him there if they see fit. I think Mr. Martin
emphasized more than anything the need of the
people to have the right to vote for who represents

them in government.The  reorganizational  ncthas
placed great power in the hands of the Governor
and in the future Governors that  we may have.
While Mr. Joyce has indicated that this could go
on being elected offices. still it would be subjected
to the whims and fancies of politics. By putting it
in the Constitution we are  protecting the right of
the people that we have talked about for the last
few days who have the ability to vote  for the  people
who shall  rcprcsent  them in government.

CHAIRMAN GRAYBILL: The  issue is on
Mr. Wilson’s minority report,  adding “the  s ta te
auditor  and the  state t reasurer” to Section 1 of
Article I, of the Executive branch.

(rkdeg:ate  hder  requested  a dl d vote.)

C H A I R M A N  G R A Y B I L L :  T h e  b a l l o t  i s
open. So many as are in favor, vote Aye; opposed,
vote No Has every delegate voted’?

(No ,TSQ”llSe)

C H A I R M A N  G R A Y B I L L :  D o e s  a n y  d e l e -
gate wish to change his vote?

(No MQOllSe)

CHAIRMAN GRAYBILL: Please cast the
ballot .

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Anderson,J............................Ay  e
Anderson,  0 . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Arness.................................Ay e
A.lonow................................Ay e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc  3
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates...............................Absen  t
B&her.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bcrg...................................Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
B o w m a n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
B r o w n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Hu~bc~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
C a t e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Choate.................................Ay e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
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Cmss ................................. Nay
I~ahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
IhViS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Iklaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
lhiscoll. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Ihum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Etchart................................Ay e
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill-Chairman . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harbauyh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
.Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
James . . . . . . . : . . . . . . . . . . . . . . . . . . . . . .Absent
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold...............................Ay  e
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Lorello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
M a n s f i e l d . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A y  e
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
Mcl)onough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Nohlc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
N u t t i n g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A y  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
R&al . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Scanlin Absent
Schiltz.. Nay
Siderlus................................Aye
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Skari . . .._............................  Nay
Spa1 <s..............,..................I Nay
Spew  . . . . . . . . . . . . . . . . . . . .._...........  Nay
Studcr  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Sullivan ,..............................Aye
swanbcrg.. .Aye
Toolc  Nay
Van Huskirk  .Aye
Vermillion .Ayu
wagnrr................................Aye
Ward . . . . .._......_........._.........  Nay
Warden Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Woodmansey  .Aye

CLERK SMITH: Mr. Chairman, 3 voting
Aye, 44 voting No.

CHAIRMAN GRAYBILL: 5:1  vot~es
having been cast in favor  of’ the minority report, it
has been passed. Mr. Harhaugh, do you have an
nmendment’!

DELEGATE HARBAUGH: The Chair-
man has tht!-

CHAIRMAN GRAYBILL: I)<,  you want
us to read  the amendment’!

DELEGATE HARBAUGH: Yes.

CHAIRMAN GRAYBILL: Mr. Har-
l~:~ugh’s  amendment would delete “the  superin-
tendent of public instruction” from Section 1,
Article  I.

DELEGATE HARBAUGH: Mr. Chair-
man, I am in sympathy with what Mr. Kelleher
said when we began this debate, and so I will try to
present my reasons for this change as succinctly
as I can. I’m not objecting to having the Superin-
tendent of Public Instruction mentioned, per se, in
the Constitution, but I would not like to see this
office mentioned in conjuction  with the Executive
article because I don’t believe this is where it
belongs. I think that many of the arguments that
we’ve heard this afternoon as we’ve discussed the
long and the short ballot do not apply to this par.
titular office. I think that we have pretty much
agreed that education is a unique department in
the State of Montana, and so for these reasons, I
would like to have the Superintendent of Public
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Instruction deleted. First of all, I think that cer-
tain qualifications are very essential for a person
to hold this office. There is no mention at all of any
qualifications other than that of a voter in the
Executive article for holding the office of Super-
intendent of Public Instruction. I believe that if
the Superintendent of Public Instruction were ap-
pointed by a board, that they could set qualifica-
tions for this office and could conduct a search for
a person who was highly qualified to hold this
office. If the Convention adopts the two-board
proposal which is being proposed by the majority
report of the Education Committee, the Super-
intendent of Public Instruction will serve as an
administrative officer to carry out the policy of a
lower board of education. Now, an elected official
is responsible to the electorate and not to a policy
making board; and I submit that to put the Depart-
ment of Education in this sort of bind could cause
all kinds of problems. Mr. Joyce stated earlier
that, in reference to this office, that the relation-
ship is unclear and I think her  used the words,
“mutual forebearance,”  is the way they have got-
ten along in the past. And this is because a very
small portion of the time of our present Board of
Education was devoted to matters of lower educa-
tion over  which the superintendent has supervi-
sion. So, I think that in the interest of some clarity
in this situation, that it behooves us to take this
office out of the Executive Department and put it
in the Education article where it belongs. At the
local level we elect school board trustees and they
in turn select a superintendent to run our local
schools and no one presumes, I’m sure, that we
should elect within our local communities superin-
tendents to run our local schools; why should we
presume that we should elect a state superin-
tendent. Election to the office of the Superintend-
ent of Public Instruction is a very expensive
proposition, and I think that it precludes the per-
son from that office who does not have considera-
ble financial resources or who does not have
substantial backing from a political party. I took
the time to do a little investigation about the
expenses of running for this office. Currently, we
can expect that in the‘next  election a person who
runs for this office will spend somewhere between
$15,000 and $20,000 if that person expects to be
elected. And judging by the trends over  the past 16
years, I came to two conclusions after looking at
what has happened. The first conclusion is this-
that an incumbent in this office has been unseated
by an opponent only by spending three times the
amount of money which theincumbent spent. And

the second conclusion is that there seems to be a
very definite correlation between the amount of
money spent and the success of a candidate. In
only one instance in 16 years did a candidate lose
when he spent more than his opponent and in that
case the opponent was an incumbent. It’s objected
that the appointment of a superintendent removes
the administration of education from the elector-
ate. I wonder how closely we do want to tie this
office to the electorate? The truth is that the func-
tion of the superintendent is primarily an adminis-
trative position rather than one which is of a
discretionary nature. Statutes provide for almost
all of the functions which the superintendent pres-
ently performs. In order for the electorate to exer-
cise a responsible voice, I feel it should ballot only
for those officers who exercise a discretionary
voice rather than an administrative voice in
affairs. Throughout the United States there has
been a trend toward the appointment of the chief
educational officer. The new Constitution which
we just received on our desks a few days ago from
North Dakota does not mention the superin-
tendent in the Executive article, and has left that
under the Education article. In checking the trend
of the states over  the past 25 years, there’s been a
significant change in this direction. In 1947, 31
states elected their superintendent; by 1969, only
21 states have elected superintendents. 1947, 11
states appointed the superintendent by a board; in
1972, 27 states appoint the superintendent
through the board. Four of tlie states appoint the
superintendent through the Governor. Reorgani-
zation has been mentioned. Reorganization, let’s
remember, was adopted by the people. The people
voted on this and it seems to me that they
expressed their will, that they do not want a prolif-
eration of state government which is encouraged
by the proliferation of elective offices. The superin-
tendent’s office was not included in the executive
reorganization but yet we have a department of
165 staff in this, under the supervision of the
Superintendent of Public Instruction. We don’t
elect the head of the Highway Department. We
don’t elect the head of many other departments,
and I fail to see why this should be an elective
office. Since 1947, studies authorized in this state,
lest you think it is meaningless, the trend that has
taken place in other states, since 1947 in this state
there have been.numerous  studies which indicate
that what we need in this state is an appointive
office of education. The joint committee on state
government organization in 1947 suggested that
the office be omitted from the elective process. The
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Peabody Report in 1958 pointed in this same direc-
tion. The Durham Report in 1958 urged appoint-
ment by the board. In 1960 a biennial report of the
office of the Superintendent of Public Instruction
itself warned against the hazards of election, and
urged the removal of the office from partisan poli-
tics. In 1962 the Legislative Council Report urged
elimination of the state superintendent as an elec-
tive office. In 1969, the constitutional revision sub-
committee urged removal of the superintendent
from the elective office. We say on the one hand
that we don’t want education to be involved, and
enmeshed in politics, and on the other hand we
run scared of an electorate. Let’s dare to take a
courageous stand when we write this Constitution
and let’s dare to draft our articles in accord with
what we think is right, and let’s not be stampeded
by attempts which may be invalid to second-guess
the electorate. I urge that you support this amend-
ment.

CHAIRMAN GRAYBILL: Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, I move we stand in recess until 3:20.

CHAIRMAN GRAYBILL: Three, what?

DELEGATE ESKILDSEN: (Inaudible)

CHAIRMAN GRAYBILL: The motion’s
been made that we stand in recess until 3:20.  All in
favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: (No response)

(Convention recessed at 3:05  p.m.--recon-
vened at 3:20  p.m.)

(Delegate Aasheim assumed Chairmanship
of the Committee of the Whole.)

CHAIRMAN AASHEIM: The Convention
will now be in order. The Convention is in order.
The Chair recognizes Eskildsen.

DELEGATE ESKILDSEN: Mr. ‘Chair-
man, members of the delegation. I rise at this time
to inform you what we p&m  on doing. If we show
real progress between now and 5:00-between now
and 6:00,  I should say, then we will adjourn. If we
get bogged down, we will probably recess at 5:00
and come back at 7:30.  So that’11 let you have time
to make your plans for your evening meal.

CHAIRMAN AASHEIM: The Chair rec-
ognizes Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, Mr.
Chairman, being that I am the Chairman of the
Executive Committee and therefore the floor
leader of this article, if that’s proper, I resist Dele-
gate Harbaugh’s amendment for this, because I
think the issue could properly be brought up
squarely under Section 2. So, first of all I would
request that if he would, he would withdraw the
amendment and bring it up under Section 2, and I
would also like to move that if he will do that, that
we would pass Section 1 and take up Section 2.
Then, once the Convention decides on this issue
which he raises, which as I understand it is quite
clearly this-he wants to have the Constitution
provide that the Superintendent of Public Instruc-
tion shall be appointed. Is that correct, Delegate
Harbaugh?

CHAIRMAN AASHEIM: Does Delegate
Harbaugh yield?

DELEGATE HARBAUGH: Yes.

DELEGATE JOYCE: That’s what you
would like to see the Constitution read, is that
correct, sir?

DELEGATE HARBAUGH: I would like
to see-Mr. Chairman, I would like to see the super-
intendent appointed by the Board of Education,
but I will not withdraw my motion because I
believe that there’s no point in it. I do not think
that the superintendent should be mentioned in
the Executive article.

CHAIRMAN AASHEIM: Will you please
answer the question and confine yourself to the
ZtIlSWW?

DELEGATE JOYCE: All right, well, I
move then, Mr. Chairman, that we pass consider-
ation of Section 1 with the right to go back to it and
that we take up Section 2, (Inaudible)...motion  for
Mr. Harbaugh’s motion.

CHAIRMAN AASHEIM: You have a sub-
stitute motion by Mr. Joyce to pass consideration
of Section 1. As many as are in favor of the
motion-

Mr. Harbaugh.

DELEGATE HARBAUGH: Mr. Chair-
man, I really don’t see any point in delaying this
process. I think that regardless of whether you
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work through this issue on Section 1 or Section 2
makes very little difference. I would urge you to
defeat this amendment so that we can-or, this
motion-so that we can go ahead and discuss the
issue that is before us. The same issue will be
before us as we consider Section 2, and I see no
point in delaying the debate on this until  then.

CHAIRMAN AASHEIM: The discussion
centers on the motion of Mr. Joyce to pass con-
sideration of Section 1. Any further discussion on
that  mot ion?

Mr. Heliker.

DELEGATE HELIKER: Point of order. I
don’t believe that a motion to pass is a proper
mot ion.

CHAIRMAN AASHEIM: Mr. Eskildsen.

DELEGATE ESKILDSEN: (Inaudible)
Chairman, the vote that we took before we
recessed was on the motion by Mr. Wilson. Just
exactly what was that vote for? Was that to pass-
was that to adopt Section 1 under the minority
report?

CLERK HANSON: It was to amendSec-
tion 1, subsection 1 so that it now reads as the
minority report reads. Mr. Harbaugh then made a
motion to strike the language, “superintendent of
public instruction”, from that and that’s now the
pending motion.

CHAIRMAN AASHEIM: Mr. Eskildsen.

DELEGATE ESKILDSEN: Then we still
are on Section 1, subsection 1, of the minority
report.

D E L E G A T E  J O Y C E :  (Inaudible)...Dele-
gate Harbaugh go ahead, I’m sorry. I’11  withdraw
it.

CHAIRMAN AASHEIM: Mr. Joyce has
withdrawn his motion so the discussion will  con-
tinue on the motion by Mr. Harbaugh to delete
“the superintendent of public instruction” from
section 1.

Mr. Driscoll.

DELEGATE DRISCOLL: Mr. Chairman,
I rise in opposition to Mr. Harbaugh’s motion. In
I5  or  20  years of school administration in the State
of Montana;and  successfully, I hope, I have dealt
with a number of elected chief school officers, both
Democrat and Republican, I have found them

highly responsive to t,he  public will, highly
responsive to the public need, and all in all very
capable persons. As to policy determination, this
whole assembly is well aware that roughly
twenty-five to thirty million dollars in federal
funds come into our state each year for distribu-
tion to educational purposes and for most of these
our chief school officer has jurisdiction. She has
done this job remarkably well, remarkably fair, in
the best interests of the people. I would also like
to remind the women’s lib people in our  gathering
that our chief school off icer is the only woman in
that position in the United States.

CHAIRMAN AASHEIM: Mr. Champoux.

DELEGATE CHAMPOUX: Mr. Chair-
man, I rise at this point in opposition to Mr.
Harbaugh’s amendment. The Superintendent of
Public Instruction has greatresponsibilities in the
management of the  largest single state activity,
education. This includes serving as policymaker,
administrator, researcher, planner, decision-
maker, evaluator, advisor, interpreter, regulator,
coordinator, and leader in the innumerable
matters relating to contemporary public educa-
tion, She administers more than 65 state and fed-
eral programs, with a budget of over fifty million
dollars annually. Approximately 165 people are
employed in this office. As secretary of the Board
of Education and member of the Land Board-and
I want you to note that-and member and co-
ordinator of a large number of local. state and
federal programs, the superintendent plays a vital
role in coordinating many levels of educational
activity in the state. This office is the primary
representative of education in. Montana to the
Legislature. This office coordinates regional and
national programs through such things as Depart-
ment of HEW, BIA, OEO, and so forth. This office
therefore needs the  contact and mandate of the
people in carrying out these very important tasks.
Let’s look at the elective process. Twenty states
haveelected superintendents. Eleven haveelected
state boards. The majority, then, of the states see
the elective process as an important part of
educational administration. The trend, as Mr.
Harbaugh noted, is towards appointment but the
situation in Montana is unique and the elective
superintendent has served this state very well.
The education committee voted 8 to 1 for the
election of the state superintendent. Education is
not a normal state function. The unique status of
education and the visibility which has been
accorded it clearly dictates to me the continuance
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of an elrctive  office. That status is prerequisite to
the  typical procedural  functions of government. It
provides lrndership,  growth, service, imapina-
tion--all  of these are  encouraged by the elective
process:  whereas, appointment tends to st if le
thc:sc. The clcxction of  the superintendent  means
that education will continue to hold a top priority
in the minds of the  people. Appointment would
mean that accountabili ty for education would
shift  to the appointing official ,  rather than the
s u p e r i n t e n d e n t ,  a n d  I  daresay  t h i s  p r o b a b l y
would be the Governor.  The Governor could not
r e a l i s t i c a l l y  b e  h e l d  r e s p o n s i b l e  f o r  a l l  t h e
appointments he is  to make,  thus responsibil i ty
tends to disappear .  The Governor and superin-
tendent  a t  the  present  and the  proposed  articles
we’re going to bring up in education,  tend to
b a l a n c e  one  a n o t h e r  i n  educational  decision-
making. Now, what about the candidates we’ve
had in this state running for this office in the  past
and have  been  elected’? They have done a very
good job.  We have one  of  the  best  educat ional
systems in theUnited  States. In 1968, forcxample,
the candidates were a legislator ,  a  high school
teacher. an associate professor at the University
of Montana, an experienced public educator, and a
former teacher who later returned to the Univer-
sity of Montana.  We have had extremely well-
qualif ied people who have served as superin-
tendents. The residency requirement insures that
superintendents that are elected will be a person-
they will be first,  people intimately acquainted
with Montana’s unique educational,  social ,  cul-
tural and economic conditions, and who share the
aspirations of its citizens. Now, let’s look at this
business about politics playing a part of the pro-
cess. I submit that politics plays as much or more a
part  in appointment as i t  does in election. Now,
look at this business about the appointed superin-
tendent. More than likely, she’s going to be ap-
pointed by a board. Now, what’s this board going
to be made up of! Appointed people? Are you going
to eliminate the political process there? Or, is she
going to be appointed by a board that’s elective? Or
will she be appointed by the Governor, the most
political animal in this state-I’m not referring to
the present Governor--all Governors. Got to watch
that one. (Laughter) I submit if it is by an elective
board,  this  is  the worst  possible thing we could
have, because who is going to run for that elected
board‘? Think of i t--without pay. a statewide
campaign. You’re going to get people that are
going to run because they’re out to get someone.
Or, are  they being financed by someone or have
enough money to finance it for themselves? But I

don’t think that’s going to he the best way to get a
superintendent .  Whereas,  the elcrtive  process  o f
the  s ta te  super intendent  insures  that  lhe  super-
intendent will have to keep in close contact with
the people’s educational desires. This is a positive
aspect  of  the campaign process.  A competent ,
superintendent  who is elected will have an office
s t a f f .  c a p a b l e  o f  r u n n i n g  t h i n g s  d u r i n g  t h e
superintendent’s  absence in a campaign.  W C

f o r g e t  a b o u t  t h a t .  A l l  r i g h t ,  w h a t  about  he1
working with the Legislature? She has to do this-
or he,  as  the case may be.  An clotted  superin-
tendent  can approach each other- that  i s  to  say,
legislators-on equal grounds, all elected officials
for that  matter ,  to represent  the educational
interests of the state from a position of strength.
Elect ion adds s tature to the off ice and thus t,o
education.  Election encourages arcessihility.
Election encourages imagination and leadership
ovw  caution. Election  ~+moves  the  superintendent
f r o m  the  b u r e a u c r a t i c  s y n d r o m e  o f  c3xessivu
caution and subservience to superiors.  Election
has worked well in Montana. Montana has special
unique needs  and i t  has  a  h is tory  of  successful
elcctcd  super intendents  and the e lected super in-
tendent is the best way for Montana. Thank you.

C H A I R M A N  A A S H E I M :  M r .  Hlaylock.

D E L E G A T E  B L A Y L O C K :  M r .  P r e s i d e n t ,
I rise to oppose Mr. Harbauph’s  amendment, and
for many of the same reasons that Mr. Champoux
has given. I believe that we should maint,nin  the
state Superintendent  of  Public Instruct ion as an
elected office. I think all of us in this room ran
remember through the  years .  the 1950’s  and  the,
1960’s,  when we have had very difficult  hattlcs
between the executive leadership of the State of
Montana and the state Superintendent  of  Public
Instruction, largely over how much money was
going to go to education. And I submit that if the
state Superintendent  of  Public Instruction had
been an appointed official ,  those battles’  would
never  have been made because they would not
have lasted in  those posi t ions:  they would have
been subservient either to an appointed board or to
the elected Governor of  the State of  Montana.  I
think that an elected official, or an elected state
Superintendent of Public Instruction is a highly
visible person who must  answer to the people.
There’s no other job in the State of Montana, in
state government,  I  think, that handles a more
i m p o r t a n t  t a s k  f o r  o u r  s t a t e  t h a n  t h e  s t a t e
superintendent in the instruction of our children
a n d  i n  t h e  l a y i n g  d o w n  t h e  g u i d e l i n e s ,  t h e
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handling of all  the enormous amounts of money
that  goes  through the  s ta te  super intendent’s
office, and setting the kind of education that we
want in this state. And I’ve heard it already said in
this assembly  many times that we do have a fine
educat ional  system in  the  State  of  Montana.  I
believe that. And this has happened under elected
state Superintendents of  Public Instruction.  I
think also-1 have an amendment I want to make
myself a little later in caseMr.  Harbaugh’s motion
is deleted, so I shall say no more at this time. But
I strongly oppose Mr. Harbaugh’s amendment to
delete the state superintendent as an elected off%
cial.

CHAIRMAN AASHEIM: Mr. Foster.

DELEGATE FOSTER:  M r .  C h a i r m a n ,
and fellow delegates, after three educators, I think
it’s time that a noneducator arise.  First of all, I’d
like to rise in support of Mr. Harbaugh’s motion.
Secondly, I would like to ask the Chairman of the
Education Committee, who has reported that their
committee report has been completed to this
assembly,  a  couple of questions which I  think
relatf  t o  t h i s  q u e s t i o n  of a n  fleeted  s u p e r i n -
tendent.  Mr. Champoux, would you yield to a
question’?

DELEGATE CHAMPOUX: I will yield,
Mr. Foster.

CHAIRMAN AASHEIM: Mr. Champoux,
will you yield to a question’?

DELEGATE CHAMPOUX: I will yield.

DELEGATE FOSTER: Mr. Champoux, in
your committee report, are you going to report to
this  body that  we retain “boards”-“board or
boards”-in the Consti tut ion for  education?

DELEGATE CHAMPOUX: Mr. Foster.

CHAIRMAN AASHEIM: Mr. Champoux,
will you yield to that question?

DELEGATE CHAMPOUX: Yes, I will. Is
your question, now, whether we’re  going to have
“boards”-“hoards”-or  is it something  relative
to  the  e lect ive  versus  the  appoint ive  process?
What’s...(Inaudihlc).

CHAIRMAN AASHEIM: Mr. Foster, may
I ask,  does this  pertain to the motion before  the
assembly?

DELEGATE FOSTER: Yes, i t  does,  Mr.

Chairman. The reason  it pertains is because if in
fact  this  is  the  only office that  the Education
Committee is going to recommend, it has some
bearing as to whether the office is  going to be
elective or not.

CHAIRMAN AASHEIM: All right,  you
may answer if you so wish.

DELEGATE CHAMPOUX:  Insofar  a s
the Education Committee is concerned it voted 8 to
I for the elective  process. In the committee report
proposal which is just coming out-it  will  be on
your desk some time this afternoon--there will bc
a board, a state Board of Education with two sub-
boards, a Board of Regents and a Board of Public
Education, and the elective official is provided in
there. However, it also states that the committee
rescrws  the right to go back and rcdiscuss this if
you should go for either an appointive position or
the other  proposal  that  was submit ted by t,he
Executive Committee which is an appointive-
elective up to the Legislature.

DELEGATE FOSTER: Thank you, Mr.
Champoux. Mr. Chairman, my point is that it’s
very difficult  for me to see the reason for an
elective state Superintendent of Public Instruc-
t ion,  and also const i tut ional  board or  hoards of
education.  When I  was campaigning there was a
strong sentiment in my area for nonpolit ical
education, if you will. People felt that the  partisan
i s s u e  s h o u l d  n o t  e n t e r  i n t o  e d u c a t i o n .  T h e
consensus of the electorate in my area was that, in
fact ,  we should have n large hoard or boards ,
whether i t  he one or divided into two port ions,
which would, in fact,  have long terms and  be
relatively free from the political GndsofMontana
over short periods of time; and that, in fact, the
super intendent  should serve a t  the  pleasure  of
that long-standing hoard. It’s difficult  for me to
xc how an elective official can work r,ffectively,
harmoniously and responsibly to a board if  that
board,  in  fact ,  has  const i tut ional  s tatus .  Now, I
personally am not ncccssarily  opposed  to  an
elective superintendent but  I  feel  that  if you’re
going that direction then, essentially,  you’re
making it a political office. And that superintend-
ent  should  then be  able  to set  the policies  01
education for the state and not be responsible to a
board to override them. If you’re going to have a
b o a r d  w h i c h  i s  g o i n g  t o  s e t  t h e  p o l i c i e s  o f
education f~)rthestate,itseemsinconceivablethat
we should elect an official who is supposed to be
then  responsible to the people to meet the same
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need.  In short ,  i t  seems to me that  the basic
concept of elective offices is such that if  we’re
going to  have an clectcd  superintendent ,  then
wc’w  going to  have confl ic t  with boards,  and I
personally feel that we would be much better to
lwve  the superintendent to serve at the pleasure of
the Board of Education and, in fact,  that this
superintendent should be selected by that board.
Thank you, Mr. Chairman.

CHAIRMAN AASHEIM: Mr. James.

DELEGATE JAMES: Mr. Chairman. we
voted down a  people’s  advocate  yesterday,  I
believe,  but WC do have a pcoplcr’s  advocate in the
state Superintendent of Education on the highest
plane and sense.  ‘Therefore,  I  vote to keep this
office electiveand in opposition to Mr. Harbaugh’s
amr”dment.

CHAIRMAN AASHEIM: Mr. Harrington.

DELEGATE HARRINGTON: (Inaudi-
bl<~)...amendment.  I feel we talk about taking the
state superintendent out of politics by making her
appointive. I say we’re going to make a political
football out of her, and the past. I think, can justify
this. At times when the state superintendent had
to stand up for education, she did, against other
outside  pressures and, of course, as Mr. Blaylock
has already stated,  I  won’t  go into this  any
further. I do feel the one way that we can preserve
the  educat ion sys tem in  Montana is  to  e lect  a
superintendent, and I could also like to come back
to the point ofMr.  Foster  saying that there will bc
confl ict  between the board and the superinten-
dent. There is a Board of Education today. There is
an  elected superintendent. There does not seem to
be any  conflict. There is not-the conflict has not
come out, so I’ll let my statement stand on that.
Thank you.

CHAIRMAN AASHEIM: Mr. Burkhardt.

DELEGATE BURKHARDT: Unaudi-
blc)...a  member of the Education Committee, Mr.
Chairman, I would rise in opposition to Mr.
Harbaugh’s amendment.  I  would support  our
Chairman, Rick Champoux, in much that he said.
It seems to me that as we listen day after day to
issues that are related to this particular matter,
there were arguments that were presented on both
sides of i t .  And it  seemed that the principles
involved could be argued r ight  down to the last
conclusion almost identically; and then you made
a kind of an emotional leap and went with what

your emotional commitment may or might not be.
This  is  not  necessari ly bad.  I think efficiency is
one goal;  I  think freedom is another goal and
sometimes the two come into a bit of conflict, and
you need to make a judgment,  a value judgment
in that area. The  committee chose  for indepen-
dence in freedom, in consistent kind of account-
ability, too. There’s a story about a taxi driver in
S t .  L o u i s  w h o  reported,  a s  one  learns  m u c h
wisdom from taxi drivers, but in :1 conversation he
said , “Sometimes you have to put  aside your
principles and  do the r ight  thing.” Thank you.
(1,aughter)

CHAIRMAN AASHEIM: Mr. Noble.

DELEGATE NOBLE: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Noble.

DELEGATE NOBLE: I rise in opposition
to Mr. Harbaugh’s motion. The committw  went on
record 8 to 1 against it.

CHAIRMAN AASHEIM: Mrs. Cross.

DELEGATE CROSS: Mr. Chairman.

CHAIRMAN AASHEIM: Mrs. Cross.

DELEGATE CROSS: The Superintendent
of Public Instruction has a very important post as
a member of the Land Board. Now, the Land
Board, as I understand it, determines what is done
with the school  t rust  lands and a  great  deal  of
money is realized from these. I would like to ask
Mr. Harbaugh a question, if I may, concerningthis.

CHAIRMAN AASHEIM: Will Mr. Har-
baugh  yield?

DELEGATE HARBAUGH: I yield.

DELEGATE CROSS: Mr. Harbnugh,
have  you considered  the  posi t ion of  the  s ta te
Superintendent of Public Instruction and what i t
will  do to her independence in making decisions
o n  t h i s  b o a r d ,  a n d  h o w  t h e  l a n d  w o u l d  b e
managed under an appointive official?

DELEGATE HARBAUGH: Yes. (Laugh-
ter)

CHAIRMAN AASHEIM: Mr. Conover.

DELEGATE CONOVER: As a member of
the Education Committee, I  rise in opposition to
Mr. Harbaugh’s motion. Mr. Chairman, I would
like to ask Mr. Harbaugh another questi,on.
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CHAIRMAN AASHEIM: Mr. Harbaugh,
will you yield?

DELEGATE HARBAUGH: Yes.

DELEGATE CONOVER:  Mr. Harbaugh,
wouldn’t-it’she  is appointive, wouldn’t this give
the power to the Governor of  two votes on that
Land Board?

DELEGATE HARBAUGH: No.

DELEGATE CONOVER:  How do you
arrive at  that?

DELEGATE CONOVER:  Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Conover.

DELEGATE HARBAUGH: In the f irs t
place, I would not propose to have the superintend-
ent  appointed by the Governor.  I  would propose
that the superintendent be appointed by the Board
of Education. That would be taken care of under
the Education Article. The Land Board at present
is made up of four persons, three of those persons
would be elective and the superintendent would be
appointed.

DELEGATE CONOVER:  Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Conover.

DELEGATE CONOVER:  We went  in
some lengthy discussion on our Land Board.
Actually, we took one off, then  we put him back on,
and I want to say to you that our school lands, as I
c a l l  t h e m ,  a n d  y o u  c a l l  t h e m  p u b l i c - p r i v a t e
lands, is very sacred to our state. We are  one ofthc
two states left in the nat,ion  who has reserved all of
our school lands and I think we better take a look
at this, and I’m proud that we have reserved them.
Thank you, Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Harper.

DELEGATE HARPER: Mr. Chairman, I
want to ask you guys to case up on my friend, Gene
Harhaugh.  I think it’s perfectly apparent that his
is the only voice raised in his own behalf and it’s
l ike sending in the dive bombers and the tanks
and everything,  when a f ly swatter  would do i t .
(Laughter) No offense, Gene. Let’s just vote on this
issue. I think it’s pretty apparent how the house
feels.

CHAIRMAN AASHEIM: Mr. Barnard, do
you want the floor’? Mr. Barnard?

DELEGATE BARNARD:  M r .  P r e s i -
d e n t -

CHAIRMAN AASHEIM: Mr.-Mr.-

DELEGATE BARNARD: I  would just
l i k e  t o  r i s e  i n  o p p o s i t i o n  t o  M r .  Harbaugh’s
motion. I have been in this-in education affairs
in some form or another since 1945, and even
before that  and I’ve worked with various state
superintendents in educational affairs through all
of that time, and I have never saw one state super-
intendent set aside the welfare of the school child-
r e n  o f  t h e  S t a t e  o f  M o n t a n a  f o r - h e c a u s e  o f
political issues.

CHAIRMAN AASHEIM: Miss Spcer.

UNIDENTIF IED  DELEGATE :  M r .
Chairman.

DELEGATE SPEER: Thank you.

CHAIRMAN AASHEIM: Miss Spew  has
the floor.

DELEGATE SPEER: Thank you. Mr.
Chairman, may I-will Mr. Champoux yield to
another-

CHAIRMAN AASHEIM: Will Mr. Cham-
pow  yield?

DELEGATE CHAMPOUX: It’s  always
dangerous to yield to the females in that end of the
floor, but I will. (Laughter)

DELEGATE SPEER: Mr. Champoux has
said that the Education Committee has in mind to
bring out a proposal for a Board of Public Educa-
tion and a Board of Higher Education. My ques-
tion is, Mr. Champoux, what is the function as you
see it then, of the Board of Public Education’? If
the Superintendent of Public Instruction is elected
as the chief school officer of the state of public
education,  what role does the board play? Does
it have any function?

DELEGATE CHAMPOUX: Mr. Chair-
m a n .  I  d o n ’ t  t h i n k  t h a t ’ s  g e r m a n e  t o  t h e
discussion at this point as whethershe’stohe  kept
in Article I.

CHAIRMAN AASHEIM: Well. the  Chair
will have to say he did not hear the question. But,
if he does not want to answer, I guess that’s his
privilege, Miss Speer.  But I would recommend,
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Miss Speer, that you get a flag back there SO we
cz,n SW you. I’m wrry.

Mr.  Joyce.

D E L E G A T E  J O Y C E :  M r .  C h a i r m a n ,
what I would like to do is resolve this issue orderly
and I want to just speak in this situation. It seems
to me that there are three possibilities. Number
one, to require the appointment of the superin-
tendent; number two, to require her election;
oomber  three, to leave it to the Legislature in the
future to decide between one and two. So, the
question is, how are we going to meet this issue?
Now, I’m disposed to vote against Mr. Harbaugh’s
motion to take it out and meet the question under
Section 2, but he doesn’t want to do it that way, so I
just don’t know how we can get to the issue
because a vote against Mr. Harbaugh may still be
for  leaving it to the Legislature. So I don’t know
how wecanvote  on this thing-that’smyproblem.

CHAIRMAN AASHEIM: I believe, Mr.
Joyce, we can settle it by voting.

Mr. Davis.

DELEGATE DAVIS: All I want to do is
vote, too, unless someone wants to keep talking.
But. I want to appeal to my fellow delegates. We’ve
been here since noon on Section 1. You all know
exactly how you’re going to vote. They’re  going to
elect the Superintendent of Schools, whether you
do it tonight at 11:OO  or we vote on it right now, so
let’s do it.

CHAIRMAN AASHEIM: The question
now arises-Mr. Harbaugh, do you want to close?
You may close.

DELEGATE HARBAUGH: (Inaudible)
Thank you, Mr. Chairman. I guess you know how
the Education Committee feels about this. I think,
though, that it’s important to know what the body
of the Convention feels, and I’d like to make some
response to some of the arguments that have been
raised. First of all, it’s been said that-it’s been
pointed out that the superintendent handles in the
excess of 50 million-50 thousand dollars annual-
ly. Now, I think this is exactly one reason why we
should not vest this in an official-in one official. I
think that to remove this office from politics is in
the best interests of the administration of those
funds. Mr. Champoux admits that education is a
unique function in the state. As to the question re-
garding the Land Board, it seems to me that that’s
not really an issue, whether the superintendent is
elected or appointed. You will have three elected

officials on the Land Board anyway. I cast no dis-
persion on the present superintendent. I think she
has done a fine job, and I would not want this to be
construed in that way. I think perhaps we are very
fortunate in having had good superintendents, but
there is no guarantee that we will continue to be
fortunate. The point was brought out that there is
no conflict at present between the superintendent
and the Board of Education. There’s a very obvious
reason for that. They spend only about 5 percent of
their time on matters of lower education, with the
result that, really, the board is just a rubber stamp.
And I submit to you that if you elect the superin-
tendent, there is no point at all in having a lower
Board of Education. The elective process insures
that the superintendent will be in touch with the
people, it is said. That’s true, but I wonder. When-
ever that official spends in excess of fifteen to
twenty thousand dollars to be elected for the office,
what sort of contact that is-if perhaps that con-
tact might be called strings. I urge you to strike this
office from the Executive Article and allow it to be
written in the article on Education, under the
management of education, where I think it prop-
erly belongs.

CHAIRMAN AASHEIM: The question
now arises on the motion of Mr. Harbaugh to
amend Section 1, subsection 1-tostrikethe words
“superintendent of public instruction” from Sec-
tion 1, subsection 1. As many as are in favor of
the motion will say Aye.

DELEGATES: Aye.

U N I D E N T I F I E D  D E L E G A T E S :  R o l l
call.

CLERK HANSON: Roll call, Mr. Chair-
man.

CHAIRMAN AASHEIM: I haven’t seen
five people stand yet.

(&legates stood)

CHAIRMAN AASHEIM: All right, a roll
call vote has been called. As many as are in favor
of the motion will vote Aye on the board. As many
as are opposed will vote No. Has every member
voted?

(No response)

C H A I R M A N  A A S H E I M :  D o e s  a n y o n e
want to change his vote?

(No response)
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CHAIRMAN AASHEIM: The clerk will
close the ballot.

Aasheim-Chairman . . . . . . . . . . . . . . . . . Absent
Anderson,J . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas.............................~..Ay  e
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend..................................Ay  e
Bowman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood.............................Absen  t
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen...........................Absen  t
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington............................. Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank ............................ .Aye
Hanson,R.S............................Ay  e
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
,Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel.............................  Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . .Absent
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray ............................... Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Pemberton ............................ Nay
Rebal.................................  Nay
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder.................................Ay  e
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer..............................Absen  t
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner................................Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
W’l1son . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . Nay

CLERK SMITH: Mr. President, 22 voting
Aye, 72 voting No.

CHAIRMAN AASHEIM: 22 having voted
Aye, 72 voting No, the motion is lost. Are there any
further amendment,s t,o  Se&on  I?

Mr. Cate.
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DELEGATE CATE: Mr. Chairman, mem-
bers of the Convention. For the last 3 years up
until last month, our present Attorney General
has been advocating appointment of the Attorney
General, and during that period of time, I couldn’t
help but agree with him in that regard. The pres-
ent situation regarding representation ofthestate
legally is in a state of chaos. Many of you will
recall the articles which were written earlier this
year by Mr. Daniel Foley for the Gazette State
Bureau, which outlined some of the many prob-
lems inherent in this situation. It is my firm belief
that the Governor, as the Chief Executive officer
of the State of Montana, has the right to his own
legal counsel. And not only should the Attorney
General be of the same political party as the Gov-
ernor, but every attorney representing every
agency in the state should also be of the same
political party as the Governor so that the Gover-
nor can be an effective Governor. By denying the
Governor this right, you deny him the right to be
an effective Governor, because everywhere he
turns where there is an attorney of the opposing
party representing the board or agency, he is cut
down. All right. The present situation is approxi-
mately this. Last year the State of Montana, in
addition to the appropriation for the Attorney
General’s office, spent $223,000 for outside counsel
to represent the Governor personally and to
represent the Governor on boards. That’s a lot of
money. Secondly, 38 state agencies had separate
counsel outside the Attorney General’s office.
There’s no need for that. We ought to have in
Montana an Attorney General that’s appointed by
the Governor and a staff that is adequate to serve
every agency of the state government, that is
responsive to that Attorney General and to the
Governor. That’s all the speech I’m going to make.
I have a Committee of the Whole amendment
which you all have on your desk which would take
care of this situation. It would eliminate the Attor-
ney General from the Executive Article, and in
Section 4, subsection 4, it would provide that an
Attorney General should be appointed by the
G”VC?lTl”~-

CHAIRMAN AASHEIM: Mr. Cate, would
you care to make that-enter the motion now?

DELEGATE CATE: I’ll enter the entire
motion at this time, Mr. Chairman, but rather
than myself read it, I would have the clerk read it.
All right.

CHAIRMAN AASHEIM: (Inaudible).

DELEGATE CATE: I would like to finish
my comment and then have him read it. All right.
Section 4, subsection 4, would be amended to
provide that an Attorney General should be
appointed by the Governor and shall be the legal
officer of the state, and he shall have such
qualifications, duties and powers as may be pro-
vided by law. Mr. Chairman, I would ask that you
have the clerk read the proposed amendment.
Thank you.

CHAIRMAN AASHEIM: Clerk will read
the amendment.

CLERK HANSON: “Mr. Chairman, I
move to amend Section 1, subsection 1, page 4, of
the Executive Committee proposal by deleting the
following words and punctuation after the word
‘state comma’, ‘attorney general comma’. Signed:
Gde.”

CHAIRMAN AASHEIM: Mr. Cate, do you
want to talk on that subsection amendment, or do
you want the whole thing-the whole proposal
read?

DELEGATE CATE: Mr. Chairman, I
think the delegates have before them the entire
printed Committee of the Whole amendment. I
think they can refer to it themselves. Section 1 is
the first section to be dealt with by the amend-
ment, and I do not wish to speak further on it. I
would .just  urge this Convention to do this for the
good of the people of the State of Montana. It is
something that really needs to be done, and every
lawyer will tell you that, if he’ll tell you that in
honesty. And just about every lawyer here has a
conflict of interest here, including myself, because
I have one law partner that represents one state
agency appointed by the Governor and I have one
law partner representing another state agency
appointed by the Attorney General. But this is
something that really needs to be don’e.  The
Governor should have his own attorney, and it
ought to be the Attorney General. And we have a
chance here to do something that we haven’t had a
chance to do in 83 years, and we ought to do it for
the good of the people and the good of the legal
profession in the State of Montana. Thank YOU.

CHAIRMAN AASHEIM: We’re now talk-
ing about the amendment to subsection 1, page 4,
line 9. Any further discussion?

Mr. Kellcher.

DELEGATE KELLEHER: Mr. Chair-
man.
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CHAIRMAN AASHEIM: Mr. Kelleher.

DELEGATE KELLEHER: I just call to
the attention of the delegates a past political
history in the state when Governor Babcock had
the present Governor as Attorney General, and I
ask you: if you were Governor of this state, how
would you like to have as your chief legal officer a
man whose primary job was to try to get your job?
(Laughter) I mean, these are the realities of life. I
mean, how could you accept advice from him? And
now the situation is a little bit reversed. We have a
Republican Attorney General and a Democratic
Governor. And if we’re going to be electing all
these people that we really should be appointing-
all the experts of political science tell us weshould
be appointing them. I ask you, why don’t we
have a state coroner? Why don’t we elect the chief
janitor-put him on the ballot? I mean, if you want
democracy, if voting makes people-gives you
kicks or something-or you’d think it does-let’s
elect everybody. All it’s going to do is cost money
and you’re not getting democracy. In conclusion-
I can’t pass this up-if we did have the parliamen-
tary form of government, this would be no
problem. The Governor would be the Chief
Executive officer, the leader of this party-

CHAIRMAN AASHEIM: Are you on-(In-
audible)-Mr. Kelleher, are you talking about sub-
section l?

DELEGATE KELLEHER: I’m on the
Attorney General, Mr. Chairman. He would be
appointed out of this body, and that’s why I
support Mr. Cate’s motion.

CHAIRMAN AASHEIM: Any further
discussion on subsection 1, page 4?

Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman, I’m
sure Jerry would be disappointed if I didn’t oppose
this. I would like to not comment on the obvious
inconsistency on the incumbent who has changed
his position from recommending an appointed
Attorney General to one elective as the field of
candidates for the governorship narrow. I agree
100 percent with Mr. Cate that the Governor
should have legal counsel. He should have a
complete and adequate staff, including his legal
counsel. However, we’re talking here about the
chief legal officer of the State of Montana. As a
matter of principle, I cannot support changing an
elective office to an appointive office. In addition,

I’d like to just briefly refer to two situations in the
recent past history of Montana where it has been
very healthy to have had an elected Attorney
General rather than an appointive one. I’m
referring to a situation involving school land in
the vicinity of Lincoln where the environmental-
ists, including myself, became quite concerned.
Without discussing the merits ofthat controversy,
I submit it would have been very unhealthy to
have had an appointive Attorney General whose
first allegiance was solely to the Governor, rather
than anklective one who represented the interests
of the people. In addition, I’ll briefly refer to a
situation where there was some unsalable liquor
in the State of Montana that disappeared from the
state warehouse. I submit that, in a situation such
as that, the results might not have been quite the
same had the Attorney General owed his alle-
giance solely to his appointor, the Governor,
rather than the people of Montana. I therefore
oppose the amendment and am in favor of retain-
ing the Attorney General as an elective office.

CHAIRMAN AASHEIM: Any more dis-
cussion?

Mr. Swanberg.

DELEGATE SWANBERG: I rise in sup-
port of Delegate Gate’s  proposal. I do so on the
basis that I believe it would greatly strengthen the
Executive Department. Our present Constitution
states that our Governor is the Chief Executive
officer, and I submit for your consideration that
that’s only a half-truth. The Attorney General is
also an executive officer under our practice, and
we know the many times he’s engaged, for
example, in gambling activities and their
suppression. This is an exectitive  function. He files
lawsuits that have to do with executive matters.
Can you imagine a situation more uncomfortable
than to have the Governor seek the advice of a
Attorney General who is not friendly to his cause? I
think that if these two were together, you’d see a
much greatly improved Executive Department.
And I wholeheartedly support this proposal.

CHAIRMAN AASHEIM: Mr. Garlington.

DELEGATE GARLINGTON: I would
like, Mr. Chairman, to reiterate the views of the
committee on this subject. We start out with
recognition of the basic fact that the reorganiza-
tion amendment already vests a great deal of
concentrated executive power in the Governor.
Under the 20 departments whose heads he is
privileged to appoint and remove, he does have a
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large concentration of that power. If he also had a
personal Attorney General, the opportunity-now
note this, I say opportunity-some time amongst
some people-not referring to the present admini-
stration at all-the opportunity for some con-
nivance between the Governor’s office and the
Attorney General’s office, working in concert with
this vast appointive power, seemed to us to be,
from the viewpoint of theory and political science,
an unhealthy condition to create. We felt,
therefore, that if the Attorney General’s office were
in an independent position so that if someone were
to find that somewhere up and down the line ofthe
Executive branch some deviation from the faithful
performance of duty was occurring, there would be
a ready and available source of relief to them, and
this we regard as being a proper function of the
office of Attorney General, and I would want you
all to consider that very closely before you’ve
concluded to make this an appointive office. And
then, as a postscript, I am amazed that there are
not all these people getting up to wave the flag of
allowing the voters to have their choice that we
heard all the rest of the day. (Laughter)

CHAIRMAN AASHEIM: Mr. Berg.

DELEGATE BERG: Mr. Chairman, will
Mr. Garlington yield to a question?

CHAIRMAN AASHEIM: -Mr. Garling-
ton yield to a question?

DELEGATE GARLINGTON: Certainly.

DELEGATE BERG: Would you have the
Governor or the Attorney General appoint counsel
for the various boards of the 20 departments of
government?

DELEGATE GARLINGTON: I think the
law permits the Executive to do that. This would be
the Governor and those boards, bureaus and
commissions that are part of the Executive De-
partment. I would not have, if I were constructing
it, the Attorney General doing that. Does that
answer the question?

DELEGATE BERG: Would you yield to
another question?

DELEGATE GARLINGTON: Certainly
will.

DELEGATE BERG: Does this eliminate
the evil that Mr. Cate referred to in the present
system of using private counsel for various
boards?

DELEGATE GARLINGTON: No. There
are-1 don’t think we ought to get to” far afield on
this. Ben says “the present evil.” So the press has
described it in some occasion, and yet I think, as a
practical matter, there are many  boards who get
continuing service at a very relatively low cost
with increasing familiarity’by the lawyer they
have with their affairs and better service through
that system than if you had a large pool of assis-
tant Attorney Generals from whom you picked
somebody or other to serve the particular board at
any time. I suspect it turns out to be a more
economical form of legal service, but I don’t think
we ought to get into that here because, basically,
what we’re talking about is creating the relation-
ship between the two most important offices in the
whole Executive branch, and in theory and, I
think, in practice, they should be kept apart.

CHAIRMAN AASHEIM: Mr. Siderius.

DELEGATE SIDERIUS: Mr. Chairman,
I rise to oppose Mr. Gate’s  amendment for the
main and simple reason that the Attorney General
also sits on the State Land Board, and I think he
should be elected.

CHAIRMAN AASHEIM: Mr. Holland,

DELEGATE HOLLAND: (Inaudible).
Members of the Committee. I want to assure you
that even though Mr. Woodahl is in the news-
papers, when he was thinking of running for Gov-
ernor, decided he’d sooner have an appointive
Attorney General. And my grandfather feels the
same way about the Attorney General’s office, and
we should elect-(Laughter)

CHAIRMAN AASHEIM: Mr. Gate-Mr.
Wilson.

DELEGATE WILSON: Mr. President.

CHAIRMAN AASHEIM: Mr. Wilson.

DELEGATE WILSON: I have to rise in
opposition to Mr. Cate’s proposal. I would submit
to the rest of the delegates that we deliberated a
long time in our consideraton  of this matter, and
we came to the conclusion that, inasmuch as the
Attorney General was, under reorganization, be-
ing delegated a lot more power and we can foresee
in the future where he is going to be even delegated
more, we thought, in our deliberations and our
examination of all the testimony that was
presented to us, that he should be an elected
official who is responsible to the people and not
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subservient to some Governor who has appointed
him and could appoint him in the future. There are
a great many reasons why the Attorney General is
the people’s advocate that you talked about. He
can and will explore any corruption or any illegal
manner that is taking place in the State of Mon-
tana, both in the Executive, in the county, or
in the local government. Therefore, it is the
opinion-and it was the unanimous opinion-of
the committee that the Attorney General be an
elected official.

CHAIRMAN AASHEIM: The Chair will
sit here till midnight, or stand here till midnight, if
you want to belabor this any farther.

Mr. Gate, do you want to close?

DELEGATE CATE: Mr. Chairman, I’d
like to point out to the committee that in their
comments to the Executive Article, they state that
the Attorney General prosecutes and defends all
litigation in which the state is a party, that he is
legal counsel to all state officers and agencies and
that, in addition to being-to this, he is the legal
adviser of the Governor. All of those statements
are false, and everyone here knows it. That’s not
the truth. The system that we have now is a nice
patronage system for the Attorney General, who
appoints part of the attorneys representing boards,
and a nice patronage system for the Governor, who
appoints the rest of them. But it doesn’t represent
good government and it doesn’t result in good
government, and we have an opportunity here to
do something about it. We’re talking about stream-
lining government, making the Governor more
responsible and more effective. And we can do
that by giving him his true legal counsel, the Attor-
ney General, as it is in most states, and giving
him the power to appoint the staff of the Attorney
General and having that staff take care of all the
state agencies instead of having 38 different state
agencies represented by different counsel-
private counsel. That’s all I have to say. Thank
you.

CHAIRMAN AASHEIM: The question
now arises on the motion of Mr. Cate that Section
1, subsection 1, of the Executive Committee
proposal-by deleting the following words and
punctuation after the word “state”: “attorney
general”. As many as are in favor of the motion,
say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed?

DELEGATES: No.

CHAIRMAN AASHEIM: The Noes have
it.

Mr. Gate, do you want us to continue with the
rest of it? Will you withdraw your motion?

Mr. Catc has withdrawn the rest of the
motion. Are there any further amendments to
Section 1 of the Executive proposal?

(No response)

CHAIRMAN AASHEIM: The question
now arises on the motion of Mr. Wilson that, when
this committee does arise and report, that Section
1, subsection 1, be adopted as amended. As many
as are in favor of the motion will say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed”

DELEGATES: No.

CHAIRMAN AASHEIM: The motion is
carried. Subsection 2-the clerk will read subsec-
tion 2.

CLERK HANSON: “Section 1, subsection
2: The superintendent of public instruction shall
be the chief educational officer of the state and
shall have such qualifications, duties, salary,
term of office and manner of election or selection
as is provided by law.” Mr. Chairman, subsection
2 .

CHAIRMAN AASHEIM: Mr. Blaylock.

DELEGATE RLAYLOCK: Mr. Chair-
man, first I’d like to ask, as a matter of
parliamentary inquiry-I want to move this
amendment-

CHAIRMAN AASHEIM: Mr. Blaylock, as
a matter of courtesy--I didn’t see Mr. Joyce
standing. Would you accede to Mr. Joyce?

DELEGATE RLAYLOCK: Oh, yes.

DELEGATE JOYCE: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: I move that when
this committee does arise and report, after having
under  consideration the Executive Article, subsec-
tion 2 of Section 1, that it recommend that the
same be adopted.

May I speak, Mr. Chairman?
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CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: I have already read
what the committee had to say about the Superin-
tendent of Public Instruction on page 15-the
majority of the committee, that is. I will notread  it
again; I simply call that to the attention of the
body, and so I move the adoption of the majority
report.

CHAIRMAN AASHEIM: Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. Chair-
man, as a matter of parliamentary inquiry, would
it be permissible at this time then to amend this by
striking it and going ahead to make therest  ofthis
section meet the same standards-that is, so it all
goes-fits together?

CHAIRMAN AASHEIM: Will you explain
what you mean by-

DELEGATE BLAYLOCK: Well, I wish
to-what the intent of my move to amend is to
make the state Superintendent of Public Instruc-
tion a constitutional officer that will be elected,
and not leave it as it is in Section 2, whereit  can be
as provided by law.

CHAIRMAN AASHEIM: Will you read
Mr. Blaylock’s motion-

DELEGATE BLAYLOCK: This is on
your desks.

CHAIRMAN AASHEIM: -Mr. Clerk?

DELEGATE BLAYLOCK:  I t ’ s  c a l l e d
“amendment to the executive article.”

CLERK HANSON: “Mr. Chairman, I
move to amend Section 1, subsection 2, by deleting
it in its entirety.”

CHAIRMAN AASHEIM: All right, Mr.
Clerk.

Mr. Blaylock, you will now have the floor, and
maybe at this time it’d be well for you to explain
more thoroughly what you’re going to do if this is
deleted.

DELEGATE BLAYLOCK: The intent of
my motion to delete is to go ahead then through
the rest of the section, removing those parts of the
section which have relegated the office of state
superintendent to less than an elective office-t”
take those out and to reinsert words which will
make it an elective constitutional office and also,

at the appropriate place, to put in the words which
will give the state Superintendent of Public In-
struction the-to add qualifications which “n-
if you have this sheet, in addition to the foregoing
qualifications any person to be eligible to the
office of Superintendent of Public Instruction shall
possess a valid Montana professional teaching
certificate. So, it is my intent to-

CHAIRMAN AASHEIM: The motion now
arises, then, on your motion to (Inaudible).

DELEGATE BLAYLOCK:  S h o u l d  I-
should be the entire-all of these amendments be
put in at the same time, since it is just one purpose,
to make the state Superintendent of Public In-
struction a constitutional officer who is elected?

CHAIRMAN AASHEIM: I believe, Mr.
Blaylock, that the proper procedure will be for the
discussion to center on your deletion of subsection
2, and if your motion is carried, I think they’ll
understand the consequences of your motion.

DELEGATE BLAYLOCK: Very well, Mr.
Chairman. Then I move to delete subsection 2 of
Section 1, and I’m not going to give a big speech on
each one of these things. Much of what I had
planned to say has already been said, and I’m well
aware that the mind can endure-or the mind can
absorb only what the seat can endureth, so with
that, I’ll close.

C H A I R M A N  A A S H E I M :  The  mot i on
then arises on Mr. Blaylock’s motion to delete
subsection 2.

Mr. Harbaugh.

DELEGATE HARBAUGH: I’d like to
speak against the motion. I think that it leaves us
with a rather--an inflexible approach to this
thing if we wanted to change in the future. I’ll not
belabor the point, but I would like to record my
objection to what happened when I was closing on
my motion previously, that there was distributed
on the desk something from the AFL-CIO which
was in the form of a lobby, which I think is
prohibited, and I will not challenge the vote,
although I think perhaps I could on that basis.

CHAIRMAN AASHEIM: Well, I think
your point is well taken, Mr. Harbaugh. I think
this should be cleared with the Sergeant-at-Arms,
and I agree, it is in the form of a lobby, but since
it’s there, I guess there’s nothing we can do about
it.

Mr. Wilson.
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DELEGATE WILSON: Mr. Chairman, I ’d
like to point out to Mr. Blaylock that in the
minority report, I think what he is trying to cover
is pretty well taken care of, outside of qualifica-
tions. If he’ll turn to page 37 and read Section 2, it
pretty well covers the point that Mr. Blaylock is
talking about.

CHAIRMAN AASHEIM: Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
I ask for a point of personal privilege or parliamen-
tary inquiry. I think it has to do with what Mr.
Wilson was talking about. According to my notes,
we adopted the minority report on page 37, as
amended, and I have adopted on roll call by a vote
of 53  to 44, and I’m wondering now if actually we
aren’t discussing the minority report rather than
the majority report in which Mr. Blaylock’s
motion has reference to.

CHAIRMAN AASHEIM: Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, members. The motion was made for Section
1, subsection 1, by the majority report first and
then a substitute motion was offered by Mr. Wil-
son for Section 1, subsection 1. So, we voted on
subsection 1 of the minority report. Now, we have
moved on to subsection 2, and it was moved by
the Chairman of the committee that we adopt
subsection 2, and now we are talking about Mr.
Blaylock’s motion here to amend subsection 2 of
the majority report at this time.

CHAIRMAN AASHEIM: Does that satis-
fy your opposition, Mr. Furlong?

DELEGATE FURLONG: Mr. Chairman,
may I ask Mr. Wilson a question? Will he yield?

CHAIRMAN AASHEIM: Will Mr. Wilson
yield?

DELEGATE WILSON: I yield.

DELEGATE FURLONG: Delegate Wil-
son, was that your intent, to discussjust Section 1,
subsection 1, or did you move to adopt the whole
minority report:’

DELEGATE WILSON: We were talking
about Section 1.

DELEGATE FURLONG: Thank you.

DELEGATE WILSON: We adopted Sec-
tion 1. I just want-

DELEGATE FURLONG: Mr. Chairman,
I’m satisfied. Thank you.

CHAIRMAN AASHEIM: For your infor-
mation, the motion was Section 1, subsection 1.
The transcript says so, so the motion is now in
order to continue the debate on subsection 2 and
Blaylock’s motion is in order.

Mr. Davis.

DELEGATE DAVIS: Mr. Chairman, will
Mr. Blaylock yield to a question?

CHAIRMAN AASHEIM: ( Inaudible)
yield, Mr. Blaylock?

DELEGATE BLAYLOCK: Yes.

DELEGATE DAVIS: Mr. Blaylock, if you
were to withdraw your motion to delete and I were
to make a substitute motion to adopt Section 2 of
the minority, wouldn’t we be getting the same
place and be moving along better?

DELEGATE BLAYLOCK: Just a minute,
Carl.

CHAIRMAN AASHEIM: Restate your
question, Mr. Davis.

DELEGATE DAVIS: My question were: If
he were to withdraw his motion to delete Section 2
of the majority and I were to make a substitute
motion to adopt Section 2 of the minority, wouldn’t
we be proceeding in line with our thinking? Would
you do so, please.

DELEGATE BLAYLOCK: I think so,
Carl. Yes, I think we’ll  have to make some other
amend-

CHAIRMAN AASHEIM: Let’s ask ques-
tions through the Chair and-

DELEGATE BLAYLOCK: Excuse me,
Mr.-

CHAIRMAN AASHEIM: Now, are we
talking about subsection 2, Mr. Davis,‘or  are  you
talking about Section 2?

DELEGATE DAVIS: Subsection 2 of
Section 1.

CHAIRMAN AASHEIM: You’re asking
him to withdraw subsection 2 of Section I-

DELEGATE BLAYLOCK: Of the major-
ity report, Mr. Chairman.
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CHAIRMAN AASHEIM: Was that-

DELEGATE BLAYLOCK: He is asking
me to withdraw subsection 2 of Section 1 of the
majority report, and I withdraw it. I withdraw my
motion.

CHAIRMAN AASHEIM: The motion is
then withdrawn.

Mr. Davis.

DELEGATE DAVIS: Mr. Blaylock  hav-
ing withdrawn his motion to delete subsection 2 of
Section 1 of the majority report, I make a sub-
stitute motion that we adopt subsection 2 of the
minority report at this time.

CHAIRMAN AASHEIM: The motion then
arises on Mr. Davis’ motion to adopt subsection 2
of Section 1 of the minority report.

Mr. Wilson.

DELEGATE WILSON: Mr. President.

CHAIRMAN AASHEIM: Mr. Wilson

DELEGATE WILSON: I move, as a suh-
stitute motion, that to be inclusive of Section 2, 3
and 4 of Article I on the minority report. I do this
to-

CHAIRMAN AASHEIM: Will you restate
that, Mr. Wilson?

DELEGATE WILSON: Pardon?

CHAIRMAN AASHEIM: Will you restate
that motion, please.

DELEGATE WILSON: A substitute mo-
tion to Mr. Davis’ motion that we include Section
3, Section 4 in this motion of the minority report
and that we adopt the same.

CHAIRMAN AASHEIM: The motion by
Mr. Wilson has the effect of amending Mr. Davis’
report by adding subsections 3 and 4. Is that
correct, Mr. Wilson?

DELEGATE WILSON: This is right

CHAIRMAN AASHEIM: Mr. Wilson

DELEGATE WILSON: I think this would
simplify matters, avoid time-consuming debate
and move us further along in our deliberations.

CHAIRMAN AASHEIM: Mr. Davis

DELEGATE DAVIS: Mr. Chairman, I

would support that motion, since they are
identical to the majority report, and think we
could expedite the matter by voting on subsection
2, 3 and 4 and adopting them, of the minority, at
this time.

CHAIRMAN AASHEIM: You know, the
audio is very poor here. I don’t know if it’s the
noise, but will you restate your motion, Mr. Davis?

D E L E G A T E  D A V I S :  I ’ m  s o r r y ,  M r .
Chairman. I just merely said I would support Mr.
Wilson’s amendment to my motion that we adopt
subsection 2, 3 and 4 of the minority, as they are
the same as the majority.

CHAIRMAN AASHEIM: Mr. Garlington.

DELEGATE GARLINGTON: Mr. Chair-
man, I feel I am obliged to explain to the Conven-
tion the significance in subdivision 2 of the major-
ity report, which would be deleted by this motion
on the floor. Mrs. Colburg having run-won
reelection, it probably is moot in some ways to do
this, but this Constitution is supposed to live for a
long time, and the majority report, under Section
1, subdivision 2, contains a flexible plan for the
long-range future, and I would hope that we would
not simply bypass it because of reelecting Mrs.
Colburg. The fact is that the educational situation
in Montana is in somewhat of a morass. We have
not yet seen the report of the Education Commit-
tee, and our informal conversations with that
committee indicate that it has had considerable
difficulty in formulating a plan. This is because
the whole educational structure has not been well
set up in the past. The Board of Regents or
Education, so-called, does not have very good
counsel and guidance. There is considerabledoubt
and ambiguity as to whether the Board rules the
roost or whether the superintendent rules the
roost. And that is why we reported frankly that
they settle it by a system of mutual forebearance.
She goes to the high school in the elementary
function; the Board of Regents goes to the other:
and they kind of don’t-conflict. In the ongoing
future it seemed to us that there might well come a
time when the educational pattern in Montana
ought to be under one concentrated source of
authority, and that raises the question of how an
appointed board and an elected official can
function together. The solution that we found to it
we drew from the new Constitution in the State of
Illinois, and it provides that the chief educational
officer can be either elected or selected by the Legis-
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lature, with qualifications defined by the Legisla-
ture, and this makes it possible over the next 50
years for Montana to keep its educational pattern
consistent with the current demands upon it as the
years unfold. And I simply want all of you to be
aware of the fact that in deleting subsection 2 of
paragraph 1 of the majority report, you are
destroying the element of future flexibility that it
represents. And if this is what you want to do,
because you’re determined to elect Mrs. Colburg,
then that’s all right, but I would not be happy in
my conscience if I did not bring this out-that here
is a means of adjusting to the future that we think
ought to have considerable constitutional appeal.

CHAIRMAN AASHEIM: (Inaudible).

DELEGATE FELT: Mr. Chairman, the
motion to adopt subsection 2, 3 and 4 of the
minority report is before us, and I rise in support.
It is my recollection of our rules that we are to take
these things up subsection by subsection, so that if
any one member objected to dealing with
subsections 2,s and 4 together, they could prevent
it. But, unless someone does object, we treat it as a
suspension of the rules, and so I will so treat it
since no one has raised any objection. I believe
that the question of how to handle this office,
while it did not happen to meet with my own
personal views, has been pretty well settled, andin
the interests of moving along, I think we should
accept the three subsections of the minority report,
and I therefore support the motion before us.

DELEGATE CHAMPOUX: Mr. Chair-
man, fellow delegates. I rise in opposition to the
majority report, and I’m in favor of the minority
report. I stand at this point not as a dive-bomber,
but as a duck. Now, we haven’t had, as Mr.
Garlington has-that’s, I think, a personal obser-
vation-had difficulty in forming our report, as I
see it. Now, leaving the election or selection
process to the Legislature to provide by law, I
believe, is inconsistent with the constitutional
provisions accorded otherstateexecutiveofficials.
Why single out this one official, with perhaps the
most important job in the state. Now, the method
proposed would result in enormous instability,
and this is what I see as the key weak point to this
whole proposition in the leadership provided for a
vital state function, education. The method of
selection could be altered at any time by the
Legislature. Perhaps the office would be dependent
on the majority one political party or another
possessed in the Legislative Assembly at a given

time. And I submit, in the future, if we accept this
majority plan, that we’re going to see time and
again this office changed from elective to appoint-
ive. Can you just imagine, if you have a Republi-
can Governor-and I’m not picking out any
particular party here-if you have a Republican
Governor pretty much appointing all the boards
and directors with a majority of Republicans in
the unicameral Legislature, and then he decides
that he doesn’t like the Democratic state Superin-
tendent of Public Instruction. He goes to the Legis-
lature, gets the appointive process, and she’s out.
The next time we get in, we have perhaps the
opposite of that. This eventuality could be very
harmful, I believe, to Montana education. Any
method of selection could be provided also, if you
note this majority report. We could have appoint-
ment by the Governor. Now, ifwe get appointment
by the Governor, does she still sit in the Land
Board? And somebody mentioned earlier that the
Governor wouldn’t have two votes. That would
provide him with two votes in the Land Board. If
she’s appointed by the appointed state Board of
Education, I submit the Governor still has two
votes in that Land Board. Or is she going to be
appointed by the Board of Public Education, by the
Board of Higher Education, by the Legislature
itself? Is that removing it from politics? What we
have here, then, is a multitude of undesirable
possible alternatives. Such a proposal, therefore,
would place an important state function in
jeopardy. It would deny education priority as an
important responsibility of the state and put any
elected or appointed chief state school officer in an
untenable position. The proposed method would
strip away certain important basic protections
now provided for the people, in their interest. For
instance, the state Land Board. The proposed
constitutional provision does not prescribe any
definite term of office either for the superintend-
ent. At any time, then, the Legislative Assembly
could change the law, thus either shortening or
lengthening the term of office or providing for
election or appointment. I submit that this is not
flexibility for the future for the State of Montana
insofar as education is concerned, but chaos.

CHAIRMAN AASHEIM: Mr. Martin.

DELEGATE MARTIN: I support the posi-
tion taken by Delegate Garlington, and I would say
that if we’re thinking about education, the
fundamental thing that we should think about is
what’s best for the child, not what’s best for the
teachers and not what’s best for those in powcrin
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the educational system, and I want to tell you that
the power structure around in the Legislature in
Montana not too many years ago was in the big
corporations, but today the power structure rests
with the educational organizations and, as
indicated by this, by the AFL  and CIO.  I have
nothing against labor and its power. nothing
against the Montana Education and its power, but
I would think that the time might come when WC

would want to think in terms of what’s best for the
child and what’s best for the student, rather
what’s best for some power organization.

C H A I R M A N  A A S H E I M :  A n y o n e  e l s e
want,  to talk on  the-MT. Wilson.

DELEGATE WILSON: Mr. President.

CHAIRMAN AASHEIM: Mr. Wilson

DELEGATE WILSON: I do not want to
question the thinking of our distinguished
committee members, Mr. Garlington or Mr.
Martin, but if my memory serves me correct, we
voted on Mr. Harbaugh’s  question as to whether
this would be a constitutional office or not, and 1
think it was decided at that time that it would be a
constitutional office. Therefore, I nmve you, Mr.
President, that we should expedite things and
move along and adopt the items that we have
suggested in the minority report--sections.

C H A I R M A N  A A S H E I M :  T h e  q u e s t i o n
then arises--now you may challenge the Chair on
this-but Mr. Davis made the motion to adopt
subsection 2 of Section 1, amended by Mr. Wilson
to adopt subsection 3 and 4. Do you wish to vote
on all at the same time? Mr. Davis, is that allright
with you?

D E L E G A T E  D A V I S :  Y e s .

C H A I R M A N  A A S H E I M :  T h e  m o t i o n
then arises on the original motion to adopt
subsection 2, 3, 4 of Section 1 of the minority
report of the Executive Committee proposal. As
many as are in favor, say Aye.

D E L E G A T E S :  A y e .

DELEGATE HARLOW: Roll call

CHAIRMAN AASHEIM: A roll call vote
has been requested. As many as are in favorofthe
motion, vote Aye on your boards. As many as are
opposed will vote No.

Has everyone voted?
(No response)

C H A I R M A N  A A S H E I M :  Ihes a n y o n e
want to change his vote’!

(No response)

C H A I R M A N  A A S H E I M :  The c l e r k  will
record the vote.

Aasheim-Chairman . . . . . . . . . . . . . . . . .Absent
Anderson,J. . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
A r n e s s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A y  e
Aronow................................Ayc 8
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Ask....................................Ay e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayr
Rates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Relchrr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
He1.g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock...............................Ay c
Blend..................................Ay< J
I~owman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Hurkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayo
(~ bin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Gate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayt.
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cmss . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
I)nvis..................................Ay e
1)elaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayr
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Ihm . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..A>,<:
Eck.................................Absen t
IMmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
ISskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
IStrhart................................Ay< L
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ag?
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Garlington . . . . . . . . . . . . . . . _. . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Gysler .(’ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, K.S . . . . . . . . . . . . . . . . . . . . . . . . . . . Na>
IHanson,  R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aw
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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Hawington . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Helikw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayt~
H”lland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
,Jarobsm . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
J a m e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . AYC!
J”hnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
J”yce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Kxnhw,t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Kellehw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
I,euthold...............................Ay~  <
Imndorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
~.orello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Maho& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
M&awe1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mcl)onough . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
McKeon.............................Absen  t
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
N"blc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ay<’
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Pembertm . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
liebal..................................Ay  e
Keichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
K”binson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Koedu . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Rollins .:. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
~omney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc  x
Krgg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay<  J
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Siderius................................Ay~  L
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .‘%
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Spal.ks.................................Ay r
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Swanbe~~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
V a n  Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc

C L E R K  H A N S O N :  M r .  C h a i r m a n ,  6 1
delegates voting Aye, 31 voting No.“’

:!:[V”ting  m a c h i n e  record  s h o w s  :?L wting  N o .
bk1.j

CHAIRMAN AASHEIM: 61 having voted
Aye. 31 having voted No, the motion has carried.

Mr. Kelleher.

DELEGATE KELLEHER: I accidentally
pushed Mrs. Eck’s button. I did not vote on my
own button, so  where Mrs. Eck is “n  that printout
would you please write in Kellcher  and show Mrs.
Eck as absent? (Laughter)

CHAIRMAN AASHEIM: I believe that’s a
penitentiary offense. (Laughter)

DELEGATE KELLEHER: Thank you.

CHAIRMAN AASHEIM: I think that this
is sormthing  that we must guard against-this
sort of practice. Now, I’m serious. This is absolute-
l y  f o r b i d d e n  i n  t h e  r u l e s .  I t  m a y  n o t  b e  a
penitentiary offense,  but  i t’s  an “ffense  aga ins t
the body.

I am ready for a motion that subsection 2,3,4
of the minority report be adopted-

CLERK HANSON: That  when this  mm
mittee d”cs  arise and report.

CHAIRMAN AASHEIM: When this com-
mittee rise and report, yes.

DELEGATE BABCOCK: As a  poin t  of
order, could we just take that vote over so that Mr.
Kc&her  could vote in his own chair?

CHAIRMAN AASHEIM: The request  has
heen  made  that  we cast  our  vo tes  aga in ,  and  I
think the  request  shall be granted. Will you please
v”tc  from  ywr o w n  c h a i r ?  I  s h a l l  r!state  t h e
motion. The motion is to adopt subsection 2,3 and
4 “f Section I of the minority report of the Execu-
tivp  Committee proposal. As many as  are  in favor
will  vote Aye on the board.  and  those  who are
opposed  will vote No.

Has ww.ymw-d”es  anyone want  to  change
his vote’!

(No  response)

CHAIRMAN AASHEIM: ThP  clerk will
tally the v”te.

Aasheim-Chairman Absent
Anders”n,J............................Ayt
Anders”n,O............................Ayt
Arbanas  Nay
Arness.................................Ayc
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Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayr
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Kabcwk . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
B;1rn;1rd . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
lhtcs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .A,ve
Kd<~hc~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Krrg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Na)
lic~rth&rm . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hl;~yld~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
hwman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
lirazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nil>,
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Hurkhartlt~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc:
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ay:c,
(‘:11npbcll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
(~:a@. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aw 3
(‘hampoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choak. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
c:0110vur . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
CIYISS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
I)ahwd . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
I)avis..................................Ay  e
l)elnncy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
I)riscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Ihum.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
I<~lm:rnn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
l<skildsr~n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Etchart................................Ay?
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedatik. . . . . . . . . . . . . . . . . . . . . . . . . . . . N:I>
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson. K. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Hnrbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Haqwr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hawington . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Helikw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc  1
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Jawbsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayp
Jamrs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
,Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Na,
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Kelleher. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
I,euthtrld . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Loendo~f’. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

1.1,wllo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aw
Mnhoncy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayr
M;rnsfit~ld . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayv
Marlin. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nqy
Mr(‘anvl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .A?<.
M~.l)ono~~gl~. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon.............................Absen  t
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc  7
Mvlvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nav
M~II~YW . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murlxy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nq
Nohlr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .A?<,
Nutting. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aw
I’;~ync, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N;I>
I’cmhel3~~1l . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ay1,
Rchal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Q?
licicb<~rl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N;I>
liohinsl~n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N\‘;l)
lirwdcir . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nil)
liollins, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aw
Rmney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayv
Iiyg:c’ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N;,>
Sranlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .A?(,
Sdliltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nil\
Sidrrius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayl’
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..A?,
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay< L
Sl~;~~ks.................................A~~ .
spwl‘ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . T\‘a>
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ,Ayv
S\v;~nhw~. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A?<,
‘I’mlt~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayv
Van Ihskirk . . . . . . . . . . . . . . . . . . . . . . . . . . N;I>
Vwmilli~,n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A,v(.
w;l~:nw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I\‘;q
W>lid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . IK;1>
Ward~zn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N;r>
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayr
Wootlmansey . . . . . . . . . . . . . . . . . . . . . . . . . . Ayv

CLEKK  HANSON: My. (~‘hairm;,n,6i  d(,l,-
gatrs voting  Aye. :{I!  voling NC,.

CHAIRMAN AASHEIM: 61 having voted
Aye, 32 having voted No, the motion is carried.
The motion will now be ncceptcd by tlw(‘hai~  that
whr33  this committre  does arise ant1 wport.

Mr. Wilson.

IlE:LEGATE  WILSON: Mr. President, I
move that when this body rises to report, that it
adopt the minority report of' Srctiun  1, 2,  3 and 4.

CHAIRMAN AASHEIM: You mean sub-
section 1, 2, 3 and 4 of’ Section 1.
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D E L E G A T E  W I L S O N :  R i g h t .

CHAIKMAN AASHEIM: All in favor, say
Aye.

D E L E G A T E S :  A y e .

CHAIRMAN AASHEIM: Opposed?

DELI%GATES: N o .

CHAIRMAN AASHEIM: Motion is cm-
ried. Motion is carried. The clerk will now  read
Section 2.

CLEKK  HANSON: “Section 2, Election:
subsection 1: The governor, lieutenant goiwmor,
secretary of state, attorney  general and the
suprrintmdent  of public instruction, ifhis  election
is provided by law, shall be elected by the qualified
electors of’  the state at a general election  held and
finally determined as provided by law.” Mr.
Chairman, subsection 1, Section 2.

CHAIRMAN AASHEIM: Mr. Joyce.

D E L E G A T E  J O Y C E :  M r .  C h a i r m a n ,  i n
view of the action of’  the committee, I’m going to
propost~-what  p:lg:c  is the minority?

C H A I R M A N  A A S H E I M :  Paye  1 7 ,  M r .
Joyce.

DELEGATE JOYCE: I’m going to move
that, instead of the majority report, that subsec-
tion 2 of the minority report that appears on page
:17  be adopted and withdraw the majority report to
subsection l-Section 2, I should say. We’re on
Section  2, is that right, Mr. I’rwidcnt?

C H A I R M A N  A A S H E I M :  T h a t ’ s  r i g h t ,
you’re on  Section 2.

DELEGATE JOYCE: And we’ve read the
majority report, and I therefore move to withdraw
the majority report to Section 2.

C H A I R M A N  A A S H E I M :  I t  h a s  been
withdrawn. And your motion then is to adopt
Section 2 of the: minority report’! Subsection 1 of
the minority report:’

DELEGATE JOYCE: (Inaudible) 1, right.

CHAIRMAN AASHEIM: Do you want to
discuss that, Mr. Joyce’! Mr. Joyce, thf floor is
yours.

DELEGATE JOYCE: Well, I think there

should be no question on this, but there’s  a typo in
there. What I’m talking about is that Section 2,
subsection 1 of the minority report as it’s written
on page 37, so maybe if the clerk would read that
section-instead of the majority report, if they’d
read-

C H A I R M A N  A A S H E I M :  W i l l  the c l e r k
wad the minority report‘?

CLERK HANSON: “Section 2, Election;
Sub. 1: The governor, lieutenant governor, secre-
tary of state, attorney general, state treasurer,
the superintendent of public instruction and the
state auditor shall be elected by the qualified
electors of the state at a general election held and
finally determined as provided by law.”

CHAIRMAN AASHEIM: Mr. Joyce.

D E L E G A T E  J O Y C E :  I  move t h a t  t h e
section just read be adopted when this committee
does arise and report after having it under
consideration.

C H A I R M A N  A A S H E I M :  A n y  discus-
SIO”?

Mr. Martin.

DELEGATE: MARTIN: In order to expe-
dite matters, would it bc all right to suggest  that
we add subsection 2 of Section 2 and consider it at
one time?

C H A I R M A N  A A S H E I M :  W e l l ,  d o  y o u
want t,o make the motion, Mr. Martin?

DELEGATE MARTIN: I’ll so move.

CHAIRMAN AASHEIM: The motion has
been made that we pass-is that in order, Mr.
Murray?

DELEGATE MURRAY: (Inaudible).

CHAIRMAN AASHEIM: Well, themotion
is befow the house.

D E L E G A T E  E S K I L D S E N :  M r .  C h a i r -
man.

CHAIRMAN AASHEIM: Mr. Eskildsen.

D E L E G A T E  E S K I L D S E N :  W e ’ r e  a l l
ready  to take  the vute 0”  Section 1. Let’s take it.
and then we can mow  right  on  to Section 2. We’ll
saw  time.

CHAIRMAN AASHEIM: Mr. Eskildsen,



VERBATIM TRANSCRIPT, FEBRUARY 24,1972 879

DELKGATIS E S K I L D S E N :  M r .  C h a i r -
man.

C H A I R M A N  A A S H E I M :  M r .  Eskildscn.

D E L E G A T E  E S K I L D S E N :  W e  are r e a d y
to vote on subsection 1 of Section 2. Now, if you
just call for the vote.  we’ll be all set.

CHAIRMAN AASHEIM: Will you state
that again?

DELEGATE ESKILDSEN: We are ready
tc vote on subsection 1 of Section 2-

C H A I R M A N  A A S H E I M :  Y e s .

D E L E G A T E  E S K I L D S E N :  - o f  t h e  m i -
nority report.

C H A I R M A N  A A S H E I M :  W h o  made  t h e
motion’!

C L E R K  H A N S O N :  M r .  .Joyce,

C H A I R M A N  A A S H E I M :  M r .  J o y c e  h a s
made the motion to adopt subsection 1 of Section 2
of the minority report. Ifthere’s no further discus-
sion, as many as are in favor of the motion will say
AW.

D E L E G A T E S :  A y e .

CHAIRMAN AASHEIM:

D E L E G A T E S :  N o .

C H A I R M A N  A A S H E I M :
carried. Subsection 2, Mr. Clerk.

Contrary?

The motion is

CLERK HANSON: “Subsection 2: Each
candidate for governor shall file jointly with a
candidate for lieutenant governor in primary
elections, or otherwise comply with nomination
procedures, so that the office of governor and
lieutenant governor shall be voted upon together
in the primary and general elections, as provided
by law.” Mr. Chairman, subsection 2, Section 2.

CHAIRMAN AASHEIM: Mr. Joyce.

D E L E G A T E  J O Y C E :  M r .  C h a i r m a n ,  I
move that when this committee does arise and
report, after having under consideration Section 2.
subsection 2, of the Executive Article, that the
report  of the-that that section as just read be
adopted.

CHAIRMAN AASHEIM: Mr. Joyce.

D E L E G A T E  J O Y C E :  M a y  I  s p e a k  on-
there’s no minority report on this. This is
unanimous out of the committee. Speaking in
connection with this, may I make  this first obser-
vation. What we’re attempting to do in subsection
2 is we’re requiring the Governor and the Lieu-
tenant Governor to run together as a team. That
means that they will have to file together in
the primary elections and there will be only one
vote cast for the team. Then, the one who is
nominated in the primary election will again run
in the general election as a team, and only one vote
will  be permitted for the team. And we’ve added in
there this-these words “nominating procedures”,
just to take care of people who file as Independents,
the idea being that if somebody wants to run for
Governor and Lieutenant Governor by means of
an Independent, that he will also have to do the
same thing. He will not have to run in the primary,
of course-or they will not-but they’ll have to pick
up their sides when they file their petition to run as
Independents. Now, the purpose of~doing  this, as
I’vr  explained before, is that we think by this
section, this subsection, that we are permitting the
Legislature to make the Lieutenant Governor a
fulltime  job. We’re not requiring it, but we’re
permitting it. And we are doing this-weare  allow-
ing and requiring the people who run for this job
to get together on-as  a team in the primary, run in
the primary, run in the general-so that we will
always have a Governor and a Lieutenant Gover-
nor of the same political party. Presumably, also,
we will have two who are compatible with one
another  and who can work together; and then
lntcr on in the article, WC provide that when that
Lieutenant Governor has been elected, he will
have such duties as may be prescribed by law or
delegated to him by the Governor. And I urge that
the majority-unanimous majority report  on
Section 2 be adopted.

C H A I R M A N  A A S H E I M :  M r .  J o y c e ,  i s
this correct-the minority and majority reports
are identical’? Isn’t that correct?

Mr. Wilson.

DELEGATE WILSON: This is correct, Mr.
President. We didn’t make-

CHAIRMAN AASHEIM: 110  you want to
speak on this, Mr. Wilson?

DELEGATE WILSON: Mr. President, we
explored this pretty thoroughly in our committee,
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md we frlt  that this wits the proper way to go. A
aspirant for the Governor’s office, if he chooses to
select his running mate, run with him and run as a
team, then we feel that the Governor-elect would
then try to use this Lieutenant Governor more
effectively in the office of the Governor. There was
a question came up in our committee as to whether
he should be pro tern  of the Senate, President pro
tern  of the Senate. We bowed to the wishes of the
Legislative Committee and did not include this in
ou1’wticlr.  I have heard considerable talk about it
since. This is entirely up to the delegates here; if
they  wanted  to make some change  at  this  time,
prrhaps  this would be the  place to make it. We feel
that  two people running together- in the event
that something happens to the Governor, he has in
all probability picked a man who would be quali-
fied to follow him and do-exercise the duties of
the Governor.  There are many things to think
about when you are talking about the Lieutenant
Governor. We were very fortunate in the tragedy
that befell  Governor Nutter,  that Governor Bab-
cock had run with the-Governor Nutter as a
twtm-in t h a t  r~lrction.  ‘I’htwfore,  h e  was  more
able  to  step  in to  the  shoes  of  Governs  Nutter.
Iaoking  ahead into the future, theseare  the things
that wc thought might enhance th?  position of the
Lieutenant Governor if we’re required to file as a
ttwm  a n d  run  tog&her.

CHAIRMAN AASHEIM: Mr. Komney.

DELEGATE: ROMNEY: Mr. Chainnan,
I ‘ d  l i k e  to d i r e c t  a  question  t o  eitbrr  I)rIegate
Wilson or 1)elegate  Joyce.

CHAIRMAN AASHEIM: Mr. Joyce. will
you  yield‘!

DELEGATE ROMNEY: The  question is-

DELEGATE JOYCE: I yield.

DELEGATE ROMNEY: -in caseacandi-
date for Governor or a candidate for Lieutenant
Governor did not choose to have a running mate,
would he be precluded from filing as a candidate
for Governor or for Lieutenant Governor? What if
he couldn’t get a running mate? Heorshe. (Laugh-
ter)

DELEGATE JOYCE: Well,  the intent  of
the section is, if he can’t get a running mate, that
he really can’t file.

DELEGATE ROMNEY: In other  words
(Inaudible).  You have to have a running mate.

DELEGATE AASHEIM: Will  you please
direct your questions to the Chair’!

Mr. Harper.

DELEGATE HARPER: Will Mr. Joyce
yield to another question’!

CHAIRMAN AASHEIM: Will you yield,
Mr. Joyce?

DELEGATE JOYCE: Yes, I will.

DELEGATE HARPER: Did the commit-
tee consider-1 started to say, doing away with the
Lieutenant Governor, but that’s not what I mean-
with this office or the Lieutenant Governor? We’ve
talked about the possibil i ty of doing away with
other elected offices,  part ly on the ground that
they had work to do that wasn’t really prescribed
in the Constitution. It seems to me that, of all the
officers we have thought about, that the Lieuten-
ant Governor has the least to do, and we seem to be
in a quandary to find a way to occupy him, whether
to make him a full-time person or part-time. Did
you consider leaving off the office altogether‘?

DELEGATE JOYCE: We did  not .

DELEGATE HARPER: That’s a brief,
concise answer, and I appreciate it. (Laughter)

CHAIRMAN AASHEIM: Mr. Joyce, have
you answered?

DELEGATE JOYCE: Yes.

CHAIRMAN AASHEIM: All right, Mr.
1)riscoll.

DELEGATE DRISCOLL: Mr. Chairman,
could I ask a question of Mr. Joyce,  please?

CHAIRMAN AASHEIM: Will Mr. Joyce
yield?

DELEGATE JOYCE: I yield, Mr. Chair-
m a n .

DELEGATE DRISCOLL: Mr. Joyce,
what happens if, betwrcn  the  nomination and the
election, one  of the team members dies’? Another
catastxophy  occurs”

DELEGATE JOYCE:  I  s u p p o s e  t h a t
what would happen is thatwe’d  havetoprovideby
law some way to have that-one of [or] the other-
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of course, if the Governor-let mestrikethat. Ifthe
candidate for Governor dies, well,  it’s the same
situat ion that  does  now.  He won‘t  be elected.
ILnughte~)

The second s i tuat ion is. i t’  the  candidate  f’ol
Lieutenant Governor dies-Mr. Chairman, if the
candidate for Lieutenant Governor dies, we’re
going to have to provide some method to having
the candidate for  Governor subst i tute  another
teammate,  and  t h a t  m a y  be  a dcl’iciency  i n  t h e
system, but it can be corrcctrd  if you just will vote
whether or not you want  to do it this way.

C H A I R M A N  A A S H E I M :  M r .  Swanberg.

DELI<GATE  S W A N B E R G :  M r .  Pwsi-
dent,  I  d o n ’ t  s e e  w h y  i t ’ s  necrssary  fur the
Governor and the Lieutenant Governor to run as a
trmm  in thr primary. And, in any event, after the
primary. there  will  have been in each party a
Governor and a Lieutenant Governor elected--or
n o m i n a t e d .  I  s h o u l d  s a y .  a n d  from  t h a t  time
onward  they  run as a team, no mnt,ter  who the>
arc.  Now,  what’s  tbc  matter  with that?

C H A I R M A N  A A S H E I M :  M r .  Kamhoot.

D E L E G A T E  K A M H O O T :  M r .  C h a i r m a n .

C H A I R M A N  A A S H E I M :  M r .  Kamhoot.

DELEGATE KAMHOOT: I would see no
need  in putting them together at a later date if they
didn’t start out  together in the primary. You would
def’tat  the  p u r p o s e  of t h e  whole  a c t  here.  The
purpose of it is, is to have two people that are com-
patible to hold these two offices as Lieutenant
Governor  and Governor. Now, ifyou  went through
the primary and then selected someone to put with
the Governor candidate,  why, of course,  you
wouldn’t achieve this purpose  at all. So, the  only
way  it can bc achieved is to have  them run in the
primary  and then the  winning pair here  carry on
through  t o  g:~nwal  e l e c t i o n .  T h a n k  y o u ,  M r .
Chairman.

CHAIRMAN AASHEIM: Mr. Frlt. did you
want  to speak on this?

DELEGATE FELT: No.

CHAIRMAN AASHEIM: Anyone else?
(No response)

CHAIRMAN AASHEIM: Did  Mr. Joyce
want to close on your motion‘!

DELEGATE JOYCE: (Inaudible) Mr.

Chairman, I-the idea is there before you and it’s
up to the delegates to decide on it. I’m not going
to speak any further at length on it, other than to
say that we did consider how we could make the
Lieutenant Governor really a full-time job, but we
couldn’t have come up with any acceptable way,
so that it’s being left up to the Legislature; but we
submit that  this is-we’re hopeful that  the Legis-
lature will make it a full-time job in the sense that
they’ll pay an adequate salary, and we’re leaving
that  to the Legislature,  and there’s nothing fur-
ther to be said on it, and I close.

DELEGATE: ROMNEY:
r;rll and  scronds,  for poster i ty .

CHAIRMAN AASHEIM:

CHAIRMAN AASHEIM: ‘I’hc  motion
then ar ises  on-the question-

DELEGATE BABCOCK: I don’t object to
giving this to the majority. rxcept  that I think we
a l r e a d y  m o v e d  t h a t  W C  w e r e  a c t i n g  on t h e
minority report.

CHAIRMAN AASHEIM: I didn’t hear for
sure. It’s very difficult to hear  up here. It really is.
The quest ion then ar ises  on the motion of  Mr.
J~lyce  that  when this committee does arise and
report ,  after  having had under consideration
subsection 2 of Section 2 of the minority report of
the Executive report-we’ll vote Aye on the voting
machine. Those opposed will vote No.

Has everyone voted?
(No response)

CHAIRMAN AASHEIM: Has everyone
voted’?

(No response)

CHAIRMAN AASHEIM: Ihes anyone
want to change his vote?

(No response)
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CHAIRMAN AASHEIM: The  clerk wi l l
tally the  vote.

Aasheim-Chairman . . . . . . . . . . . . . . . . .Absent
Anderson, J. . . . . . . . . . . . . . . . . . . . . . . . .Absent
Anderson.  0 . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arhanns . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ay<,
Arncss . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ay\‘r
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Aa . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Babrwk . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayrs
Ila~nartl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Hates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Helchrr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Krr~‘...................................Ay~  3
Berthelson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .A\.<,
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
liLl~l,e~~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Kui.khaldt. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Campbc~ll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Catca . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champ~~ux . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Chuat~. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
(:o”ovfr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ay?
clm5s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay~  x
Ihhmd . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
I)avis..................................Ay(~
Uelaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Ih~c~,ll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nq
1).,um..................................Ay< x
Erk....................................Ay~ 1
12rd”ln”” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ay
k:skildwn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Etcha~~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Fr,lt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . :. .. .Ayc
Fostw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Garlingtun . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Gsskr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayvc
Habctlank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . .Absent
Hansm. Ii. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Ha,+;,u~h . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aw
Harl<nv . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Na>
I~arper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Holland................................Ay e

Jacobsen............................Absen  t
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
,J<,hnsr,n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A?(>
.Juyw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nn>
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aw
Krllrhr~r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N:,>
i.cut,l~~~lrl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
I.wndo~(‘. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
NJ .c’,< ..I,\ <> >, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A??
Mcl)on~)u~h . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr,
MrKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nab
M<~lvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
M,,nrw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
NObI?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Nutting. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
l’nyne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
I’cmbt:rtun . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
licl,al. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayr
Rt+hel.t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayt,
liohinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
liwdrr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Kollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Na>
Kmney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
lisgg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..A~(,
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
s. ] >.’,~CllUh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Et.\
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayr z
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
s,,w.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay<,
Studer.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayts
S\\.a”hcr~. . . . . . . . . . . . . . . . . . . . . . . . . . . . . N:13
‘~‘dr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Vnu Huskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Vcrmiliion . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
wagnw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
w;,ld . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..A.vc
~ardvn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .A?;?
~ihn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .A?<,
~~,r~lrnans~~~ . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
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we’re making it perfectly clear that you don’t have
to just be  R qualified voter, you have to be eligible
to hold public office, and Sty]?  and  1)rafting  can
consolidate this, but by doing this now, we have
drawn the  issue between the majori ty and the
minority report.

CHAIRMAN AASHEIM: Mr. Joyce, have
you moved to  adopt  this  subsect ion? You (In-
audible).

DELEGATE JOYCE: No. I’m going to
move right now, but I’m trying to explain what
we’ve done.

CHAIRMAN AASHEIM: All right.

DELEGATE JOYCE: We’ve drawn the
issue between the majority and the minority
report because the difference between the two is
that the majority report requires no age  qualifica-
tions and the minority does. Now, lest you think
that we’ve deliberately omitted the Attorney
General out of this section, we haven’t.  He’s in
subsection 2, so we’ll come to him. So, if-1 there-
fore, Mr. Chairman-

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: --m”ve  that  when
this commit,tee  does arise and report, after having
under consideration Section 3, subsection 1, of the
Executive Article, as read by the clerk, that the
same  be adopted.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE:  I  haw-it’s  s e l f -
explanatory  what we’ve  done. we’ve eliminated
any  age requirement. I might say the minority
report  rrquircs  ages, and I think at t,his  time the,
shwld  mow  the minority report, and we can then
tlebatr  the  issue of ages.

CHAIRMAN AASHEIM: Mr. Wilson.

DELEGATE WILSON: Mr. President.

CHAIRMAN AASHEIM: Mr. Wilson.

CLERK HANSON: “Section 3, Qualifica-
tions;  sub 1 of the minority report,  page  3%  N”
person shall be eligible to the office of governor,

l ieutenant governs.  at torney general  or superin-
tendent  of  public  instruct ion unless  he has
attained the  age of 30 at the time of his election,
nor to the office of secretary of state, state auditor.
or state treasurer unless he has attained theageof
25 years.  In addition to the qualifications above
prescribed, each of the officers named shall be a
cit izen of the United States and have resided
w i t h i n  t h e  state  2  y e a r s  n e x t  p r e c e d i n g  h i s
election.” Mr. Chairman, subsection 1, Section 3,
of the minority.

CHAIRMAN AASHEIM: Mr. Wilson.

DELEGATE WILSON: Mr. President, we
realize that it is unlikely that the electorate would
elect an 1%year-old  to these off ices,  but  we feel
s t rongly  that  the  Const i tu t ion must  guarantee  a
c e r t a i n  m a t u r i t y  a s  q u a l i f i c a t i o n  f o r  o f f i c e
holders .  We are conscious of  the increased
intclligenw  and ability of our  young people  but
feel confident that the majority, those with mature
attitudes, would want us to require such qualifica-
tions for their  own protection, to insure the dignity
of the  office and to provide a goal for them to strive
for. In comparingM”ntana’spresentConstituti”n
with six others,  we found the states of Alaska,
Michigan and New Jersey require a Governor to be
at least 30 years of age; Hawaii and Puerto Rico. 35
years. They also require longer  residency require-
ments and virtually all state constitutions require
higher age qualifications for state officers than for
the right to vote.

Mr. President.

CHAIRMAN AASHEIM: Mr.  Wilson.

DELEGATE WILSON: I  move that when
this  body arises  to consider the minority report ,
that they adopt the same.

CHAIRMAN AASHEIM: Any comments?
(No response)

CHAIRMAN AASHEIM: You now, mem-
hers of the-

DELEGATE CAMPBELL: I’d like a roll
call vote.

CHAIRMAN AASHEIM: A roll call has
been requested.

Mr. Campbell.

DELEGATE CAMPBELL:  M r .  C h a i r -
man, I would just like to say  R couple of words in
opposition to the minority report. As you know. in
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our  general qualificati~)ns,  wf did put a qualified
voter.  eligible to hultl  ol’f’ice.  As you know, in the
Legislative Article, we did go to a qualified voter,
qualified to hold office.  I  think now that pulting
back in these artificial age barriers, which really
do not guarantee any particular qualifications in
the Constitution. would be highly unfair. I don’t
feel that the age  :X1  shows any particular wisdom
any more than the age 60 or 18. I think we should
have faith in the electorate that thr!y will elect by
t h e  m a j o r i t y  vote  the  person  t h e y  feel  b e s t
qualif’ied.  We have found from our Bill of Rights
Committee hearings that  young people have
shown responsibi l i ty,  enthusiasm towards the
prospect of political equality. I think we in
Montana have a rare opportunity in that we’re one
of only two states to have a Constitutional Con-
vention after  the 26th Amendment has given
polit ical equality and the right to vote to all
citizens of this nation 18 years of age. I’ve noticed
that in North I)nkota  they do not rquire  any 25 or
age Xl, just going now to the age 21. I think it’s
highly unfair for someone:  who is qualified to vote
and have  to wait an additional 1% years to run for
an office that  he’s voting for.  I  have found that
this has instilled a great fwling  of responsibility
in young people.  It’s not something thatthey  have
taken lightly, and I really feel that political
e q u a l i t y  i s  the  first  p l a n k  i n  b r i d g i n g  t h e
generation gap. and I feel that  Montana can take
its place along with Wyoming, who first  gave
women the  right lo  vote some  45 years before the
State of Montana took that step. I would oppose
th(x  minority report  on the age qualif ications.  I
think that our hearings that we’ve had that were
called in would show that 39 out of 46 calls that we
received favored allowing 18.year-olds  full  partici-
pation within the system indicates that the state is
ready  for this,  so  I  would oppose the minority
report  and stand in favor of the majority report .
Thank you, Mr. Chairman.

C H A I R M A N  A A S H E I M :  M r .  H a b e d a n k .

D E L E G A T E  H A B E D A N K :  M r .  C h a i r -
man, I rise in support ofthe  minority report. When
1 became 21 years  of age  I waited quite a while
before I could file for Governor, and I haven’t made
it yet. I don’t think it’s going to hurt a person to
w a i t  t h e  ;1  a d d i t i o n a l  y e a r s  t h a t  r e s u l t  f r o m
lowering the voting age from 21 to 18. I havea  very
high regard for the abili ty and dedication of the
young voter. However, when it comes to occupying
the position of Governor and the positions that are
referred to in the minority report, 1 think that

person needs  the  maturity that he  will have  and
the  education his elders  will receive as he reaches
it. I think we’w  making a very serious mistake in
t rying to  hand everything to  youth on R si lver
plattrr.  I would support an 1X-year-old  having the
opportunity to serve in the Legislature.  I  think
their  judgmwt  and their  abilities are fine when
they’re  one of R collective body, but I would hate to
think of an Iti-year-old,  through  some fluke of
appointment or otherwise,  being Governor of the
State of Montana without the maturity that goes
wil,h  the  ability he has. And for that  wason,  and
that  rt~ason alone.  I  support  the minority report .

C H A I R M A N  A A S H E I M :  M r .  A r b a n a s .
did you want  to speak?

D E L E G A T E  A R B A N A S :  I  want.d  1.0 a s k
a question; maybe of you, Mr. Chairman.

C H A I R M A N  A A S H E I M :  Y e s ,  M r .  Ar-
h”&S.

DELISGATE  A R B A N A S :  W i t h  wg:ard  t o
the  vot(z  on  this, if I were  to vote for this minority
report.  would I bc  uvwturning  t,hr action  \v<x  tuok
the other day in Section 4 of the Suffrage and
Election where we-is it  in contradiction to it  or
not?

C H A I R M A N  A A S H E I M :  M r .  D a v i s ,  w i l l
you answer  that”

D E L E G A T E  D A V I S :  M r .  C h a i r m a n .  N o ,
you would not ,  because that  sect ion provides
u n d e r - - a s  p r o v i d e d  b y  l a w ,  s u b j e c t  t o  other
qualifications as provided by law. So additional
qualifications for any office can be added to those
minimum qualifications under Section 4, Election
and Suffrages.

Mr. Chairman.

C H A I R M A N  A A S H E I M :  M r .  A r b a n a s ,
did you want to continue?

D E L E G A T E  A R B A N A S :  ( I n a u d i b l e )

C H A I R M A N  A A S H E I M :  M r .  D a v i s .

D E L E G A T E  D A V I S :  I  w o u l d  m o v e  t o
amend the  minority report on line 4, where it says
“age of 30 years”, to “age  of 25 years” to keep the
age qualifications consistent for all of the higher
elective offices.

C H A I R M A N  A A S H E I M :  M r .  D a v i s .
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IlELEGATF:  D A V I S :  M r .  C h a i r m a n .  I
think that would kecptheagu~llualifications.ifthe
minority is adopted, the same for  these  othpl
offices. I strongly favored highw age qualifica-
tions when I came here;  but as a result of the last 5
weeks, I think that they haven’t seemed  to make
too much difference. Rut I would like  to wduce
them in this area so they’d all brs the same, at 2.5 in
the went they do adopt the minority.

CHAIRMAN AASHEIM:  Mr. Mart.in.

DELEGATE MARTIN: Mr. Chairman,
the last coupleofdayswr.‘ve  had a delegation from
Park County High School here, and one of the
questions that we asked them were if they were
registered to vote, and a good many of them were
registered to vote.  And one of the other questions
that we asked  them wax if they thought that they
could be elected Governor at 18, 19 or 20, and the
answer was that they didn’t think that they were
old enough and that they had the maturity enough
to do it. We also had an opportunity to talk with
some students of Montana State University and
asked them the same  question, and they them-
selves said that by their own judgment they didn’t
think that they had the maturity and the age
bracket. Then I asked the question, what about
some of us oldsters; if we were to restrict the young
people, would they in turn restrict the old people.
That’s something to think about. I support the
majority proposal.

CHAIRMAN AASHEIM: Mr. Harper.

DELEGATE HARPER: Mr. Chairman, I
support the majority proposal also. I’m wondering
about  the  age qualifications. taking off from
where Mr. Martin just was. These kids rightly
understand that at 18 or 19 they probably are not
ready to be Governor of the State of Montana. It
would be fairly presumptive for an 1%year-old  to
feel that, he would be &&cl just because he thinks
maybe he is. As I understand the election proce-
dure, a person in our state has to have the party
decide that he is to be their gubernatorial candi-
date. Then he has to carry the election. I go along
with what Mr. Dahood said the other day, that if a
person can do this he must ho a rcmarkahlepcrson
as R young person. I don’t know what 30 has to do
with anything. I would rather have a good man at
29 than a poor one at 60. (Laughter) If Alexander
thr Great had had this restriction. he would not
have been able  to put together his empire. At,  33 hr
died, wit,h  no more worlds to conquer. Heevidently
was one of the most able g:enerals  around for his

timr.  And you can gc  into  our own 1Jnited  States
history. including sonw of the  pcoplc  wl111 wrote
our l)eclalation of Intlcpcndrnc(,,  anti they  would
not have  bren  able tu qualify under this kind of
restrictive ruling to run for Governor of the State of
Montana. Thr  on<’  thing we’re  telling the kids all
the tim<, now,  and I mean  by that our young people
and young adults, is that they ought to work
within the Establishment. And a thing like this
may not seem to those  of us who arc older and
don’t have to bothw  about  this age limit to mean
anything. but though there will not be any young
person in his early 20’s elected Governor, I’m sure,
the fact that his state does not absolutely make
him wait until an age like 25 or 30 is a sort of a sym-
bol, at least, the Establishment is open to their
participation. and this mrnns  a good deal. And t,he
other  point I had already noted down. Mr. Martin,
to comment on was, I think you could gc  to the
other side and sag that, a pwson  over fi5 or 60, 01
where is that age of rffwtivtwcss  th;rt--wc  say  it
begins at X1. where does il cut off?

CHAIRMAN AASHISIM:  Mr. Choatc~.

I)EI,EGATE CHOATE:  Mr. Chairman.

CHAIRMAN AASHEIM: Mr. C:ho:rtr.

DELEGATE CHOATE: You know, it’s
prot~at~ly  of little consequence.  but I think that
probably this is the first timr I’ve  risen in support
of something that has bwn said by Mr. Harper.
but I ag:rw in principle wit,11  what  the man said. I
think that the office of Governor and some of the
other  high flwtivc offices of the  stntra  requiwz  a
crrtain statuw  that pelhnps  kids of 18 or 19 01’  20
might well acquire; it’s wry tl~~ubtful,  though. I
agree  wit,11  Mr. I~ahood t,hnt  ifwc  hnvr!  such a guy
that really comrs  on strong. we ought  tc really
cunsidw  him. but I don’l.  see anything in the
offing. I said one%  time, to my oldest  daughter.  now
who is 27 and at that time was  about 18, I said.
“You knuw. Honey.  yuu’rc a pretty good kid.” And
she said, “Yeah; but you know Dad, there ain’t no
market for them no more.” (Laughter) And so, it’s
kind of like that. I think the office deserves some
stature. I think that it requires a little aging to get
to that point, and I think that the  person who’d
aspire to the office must need a little aging to get
to that point, so I would support the idea that an
age of probably 25, or something more than 18, is
certainly in order for the top people in our Execu-
tive branch of government. Thank you, Mr. Chair-
man.
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CHAIRMAN AASHEIM: Mr. ,Jamcs.

DELEGATE JAMES: I’d like to  support
the majority proposal. I’d say if he  or she has got
what it takes. let’s take what he or she has got.
(IAughteY)

CHAIRMAN AASHEIM: Mr. Swanberg.

DELEGATE SWANBERG: M r .  P r e s i -
dent,  I  rise  in  support  oi’ the  minority proposal,
and  from  the  conversat ions I‘ve  heard as  uthers
h a v e  spoken  o n  t h i s ,  they  d o n ’ t  t h i n k  t h a t  a
person-

CHAIRMAN AASHEIM:  Id’s  have  i t
quiet.

DELEGATE SWANBERG: I)oes  t h a t
apply to me, to””  (I.aughter)

CHAIRMAN AASHEIM: I should say not,
Mr. Swanborg.

DELEGATE SWANBERG: I’m sorry.
They  did not seem to think that a persun  18 years
of age could get to be Governor. Let’s reflect for a
moment what we did this afternoon. We required
that  the Governor and the Lieutenant Governor
run as a team, and I submit that the first thing that
a candidate for Governor would do would line
himself up with a young candidate,  the  pu rpose
being  to get the young vote. Now then, suppose he
gets  into office and dies. You’ll certainly have
yourself an 18.year-old  Governor, and I think the
possibility is very real, and so, let’s not go along
here saying that i t’s  not very l ikely that  an  IX~
year-old can get to be Governor, so let’s put it in. I
say it’s very, very likely, so  let’s watch it.

CHAIRMAN AASHEIM: Mrs. Rcichert.

DELEGATE REICHERT: M r .  C h a i r -
man, I’d like to speak in opposition to the minority
report, in favor of the majority proposal, simply
because I have a young lady sitting next to me who
happens to be 24 and who happens to be, I think.
one  of the most knowledgeable d&gates  we have
at this Convention. I think that wcshould  support
young people.

CHAIRMAN AASHEIM: Mr. Champoux.

DELEGATE CHAMPOUX: Mr. Chair-
m a n -

CHAIRMAN AASHEIM: Mr.-

DELEGATE CHAMPOUX: --I  haven’t

supported anything that the majority brought out
tIltlay,  even  thougIl  I really care a lot  for my good
friend, Mr. CJoyvcr~  and Mr. Gxlington,  but I rise at
this point to support the majority proposal. and I
suggest  maybe the  minority blew it whr:n  they
chose  the age X1.

CHAIRMAN AASHEIM: Mr. HEL.~.

DELEGATE BERG: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Berg.

DELEGATE BERG: As the father of foul
from “:I to 20 to 17 and down to 12, it hasn’t been so
m a n y  g e a r s  ag’,--a  very  few,  really-that  the
oldest  of the children was-in quiz sections that
we had at home, w’e  would ask, well. who  wi,s  the
Rough Rider’? And it was the oldest, that one  that’s
2:1 now. not-when she was about  IX-that  said,
after all  the  his tory and after all the  educntiun
that we’re so proud of, told us it was  Paul Revere.
N o w ,  i f  y o u ’ r e  g o i n g  t o  t a l k  a b o u t  a g e  a n d
maturity, you’w  got  to take into consideration
t h a t  m o s t  k i d s  at  t h a t  ag:e  s i m p l y  have  no
background,  no maturity, to h:mdlc  the  funda-
mental functions of govcrnmtwt.  I wouldn’t-my
17.year-old,  I’m SUP,  would brx very  happy to come
in here and push these  buttons just as  I do, and
you’d be  surprised  bow  different  they would be.
And yet  1 believe that when she%  brw~mrs  at lcast
25, she will push  those  buttons similarly to what I
do. In the COUI‘SP ol’administering  estates, you get
i n t o  t h i s  s e r i o u s  p r o b l e m  nt  thv  m a t u r i t y  o f
children,  and in almost CVCI‘~  instance you f ind
that  most, parents--and I  think this is  typical  of
most people throughout Montana-do not want to
trust  their  children, at  least  wit,h  the  administra-
tion of their  estates, unt,il  they have  achieved the
age  of 2%  Now, that’s tatking  about just simple
administration of their own personal affairs. And
if their parent thrmsr~lvcs  ferl t,hat  they want to-
they want to restr ict  that  agr-limit  to 25, I think
the State of Montana has a problem in restricting
at least  the  major offices of’t,his  state to the age  of
25. I’m not so  sure that 30 is the great age.  I might
say this-that, conswv;ltive  as I’m SUE I am now,
when I was 25, I can remember my father discuss-
ing with me the rights of man, and, of course,  I
was a great advocate of the so-called socialist ic
rights of men at that  time. I’m not saying that I’m
not now, but in that time, my father, who was then
some (Dodd  years old, looked upon me as a great
radical. a real Communist: almost threw me  out,  of
the house.  Now, i t  is  a questirln  of maturity.
Twenty to twenty-five is an age of maturity. It’s
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rccognizcd  everywhew,  and if we don’t recogniw
that in the principles of office. particularly the
most fundamental offices here in this state, we are
m i s s i n g  il very  i m p o r t a n t  f a c t o r  i n  socictv.  I
suppor t  the  minority, except  this-1 would ljmit
the age to 25.

C H A I R M A N  A A S H E I M :  M r .  I,o~c~llo.

D E L E G A T E  LORELLO: I  f e e l  t h a t  WC.
have some  dekgat~es  here who enjoy this numbers
game. We had an  argument like this when we were
going to give the young people the right to drink
when  t h e y  w e r e  1 9 .  A n d  I  h a v e  a  bay  a n d
restaurant, and I have  some customers 65 who  i,rc
not mature enough to drink. (Laughter) I support
the majority proposal.

C H A I R M A N  A A S H E I M :  M r .  D a h o o d .

D E L E G A T E  D A H O O D :  M r .  C h a i r m a n ,  I
came to this Convention committed to the idea
that there had to be a definite age limit relevantto
what I, in my judgment, considered to be sufficient
maturity for political achievement in political
office. As Chairman of the Bill of Rights Commit-
tee,  I  l istened to many witnesses test ify on this
point and, of course,  in connection with i t ,  was
exposed to literature on the subject. As a result, a
great  deal  of  thought  had to  bc given to  the
problem. I think when the problem is analyzed, I
think we will al1 have to agree that the age limit is
an artificial harrier that in many respects insults~
the intelligence of the adult voter of the State of
Montana. If we are going to say to someone of the
age of 18 that you have the right to vote and you
have the right to die  for your country, and we want
you to be fully responsible and, within the area  of
our  legal system, follow the  line  that the law lays
down, then I think they ought to hegiven  all ofthe
privileges, even though, in reality, those privileges
are not attainable. There is no one of the  age  of 18,
19, 20, or perhaps 22 or 23 that will ever he
Governor of the State of Montana. I daresay  that,
within our lifetime, it is highly unlikely that we
will see anyone of a tender age under 25 that will
ever  succeed in gaining high state office.  But if
somewhere such a person appears on the horizon,
has enough intel l igence to convince the elector-
ate-an intelligent electorate-the most intelli-
gent electorate now that the State of Montana has
ever had hecause  of educational quality, qualifica-
tion and exposure to the world ahout  them-hut if
s o m e  i n d i v i d u a l  c a n  c o n v i n c e  t h a t  t y p e  o f
electorate, then he must havesomereal  ability. He
must  he a highly precocious individual, a genius

in his own right. If he has that ahility, regardless
of age,  should we,  the people of  the State of
Montana, be deprived of that type of service to our
state? Let us think about it. Let us ask ourselves-
is it logical, really, truly, realistically, to place an
age limit with respect to holding office when a vast
majority of the voters are above the age  of 25 or
ahove  the age or 30?  And I wonder, too, how many
of the young contemporaries would vote for
someone simply because he or she is young as they
are young? I think we’ve got to show more confi-
dence in our young people. We’ve got to show them
that we want whatever resistance that they have
to our system to fall within the law, that we repose
faith and confidence in them; we have a11 the faith
and confidence in them that we want them to have
in us. And we can show it here and now by taking
away an artificial barrier. I support the majority
proposal.

C H A I R M A N  A A S H E I M : Mr. Rollins. Will
you hold just a minute, Mr. Rollins’? We’re going
to change the tape. You’ll have the floor when we
get ready to go.

(Recess for 2 minutes to change tape)

C H A I R M A N  A A S H E I M : We’ll  come  back
to session. Mr. Rollins has the floor.

D E L E G A T E  R O L L I N S :  M r .  C h a i r m a n .

C H A I R M A N  A A S H E I M :  M r .  R o l l i n s .

D E L E G A T E  R O L L I N S :  I ’ m  n o t  s u r e
whether or not the pause for the new tape is going
to help me any. While we’re playing this numbers
game; Mr. Berg talks about his four children, let
mc  talk ahout  my eight. Now,  by our  f iguring,  I
should know twice as much about children as Mr.
B e r g .  P r o b a b l y  i t ’ s  g e o m e t r i c a l  r a t h e r  t h a n
merely arithmetic because eight--when you have
eight children, you have  much more than twice as
many as four,  I  assure you. But what are we
talking about? What kind of an age are  we talking
about? Are we talking about the mere chronoloy-
ical age  that these children have, that these young
people have? That  can vary greatly.  Eighteen-
year-olds can vary greatly in ability. I’m sure we
all realize that. We know that even two identical
eighteen-year-old twins would not be the same,
that there would be variations.  Mr. Chairman, I
oppose  the  minority report. I favor the majority
report .  Let’s let  these young people make what
they can out of their lives.
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CHAIRMAN AASHEIM: I’d like to re-
mind you w~1’rc  speaking on the motion to amend
from 30 to 25, and we’re going to vote on that as
soon as you are through talkinfi  about it.

Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman, I
trust that at this time of night and at this stage of
proceedings that the delegates here will consider
the following speech as entitled to equal dignity. I
oppose the amendment.  I  oppose the minority
report  and rnthusiastically  support  the majority
report .

CHAIRMAN AASHEIM: Any more dis-
cussion on the motion to amend line 4?

Mr. Davis.

DELEGATE DAVIS: May I close’!

CHAIRMAN AASHKIM:  You may close.

DELEGATE DAVIS: In closing, I would
only like to know if the Chair would permit this
amendment to he known as the Mae Nan Amend-
ment.  Thank you.

CHAIRMAN AASHEIM: Memhers  of the
assembly,  you now have hefox  you the motion of
Mr. Davis  that we amend in line 4 of the  minority
report by striking the number “30”  and insert ing
in lieu  thereof “umber “25”. As many  as  are  in
favor of the motion, say Aye.

DELEGATES: Aye.

DELEGATE MCNEIL: Roll call.

CHAIRMAN AASHEIM: A roll call vote
has been requested. Sufficient seconds?

(IMegates  arose)

CHAIRMAN AASHEIM: A roll call vote
has bee” asked for. Those who want to vote Aye
will do so on the board. Those who want to vote No,
do so.

Has  everyone voted?
(No response)

CHAIRMAN AASHEIM: Ihes anyone
want to change his vote’?

(No response)

CHAIRMAN AASHEIM: If not, the  clerk
will tally  the  vote.

Aasheim-Chairman . . . . . . . . . . . . . . . . .Absent
Anderson,J............................Ay  e

Anderson,  0 . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Arness..............................Ahsen  t
Amnow . . . . . . . . . . . . . . . . . . . :. . . . . . . . . . . . Aye
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ask....................................Ay  e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Bates..................................Ay?
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Berg...................................Ay  e
Berthelso” . . . . . . . . . . . . . . . . . . . . . . . . . . . . : Aye
Rlaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
cowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
B r o w n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
C’ain...................................Ay e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Choate. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
~onover . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absen t
(ohms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
I)ahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
11,avis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
I)riscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
I)rum..................................Ayc
Eck....................................Ay  c
~rtlmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Etchart................................Ay e
Felt....................................Ay  e
Fos ter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Garlingto”.............................Ay  e
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hahedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harhaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland,, .......................... .Ahsent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
<James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
.Johnson . . . . . . . . . .1.. . . . . . . . . . . . . . . . . . . Aye
J o y c e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
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Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
I,euthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Loendorf. . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
I.o~rllo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
McCarvul . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mcl)~mough . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
McKcon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Nohlc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Nutting................................Ay e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . Absen t
Rebal...............................Absen  t
Keichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Roedw . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Iimnnc~y . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Schiltz..............................Absen  t
Sidcrius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Sk,<III. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Spwks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Spew.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Studer.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
7Swnnhcrg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
V a n  Huskirk . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Vwmillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
W;ig:ner................................Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

CLEKK  HANSON: Mr. Chairman, 48dele-
gates voting Aye, 37 voting No.

CHAIKMAN AASHEIM: 48 having voted
Aye, :37--37:’

CLERK HANSON: :17.

CHAIRMAN AASHEIM: :17 voting No,
the  motion has carried.

Mr. Locndorf.

DELEGATE LOENDORF:  M r .  C h a i r -
man, I,oendr,rf  votes No.

CHAIRMAN AASHEIM: Mr. Ward

DELEGATI~:  WARD: Ward votes  No.

CHAIRMAN AASHEIM: The vote  has
already been announced,  so you’re  too late;  I’m
sorry.  We now are back to the motion by Mr.
Wilson to amend the majority report  on page  38,
Section 3, subsection 1, of the minority report and
the motion reads that when this committee does
arise and report that it adopt Section 1, subsection
1. o f  the  m i n o r i t y  r e p o r t  o n  t h e  E x e c u t i v e
Committee proposal,  as amended. There wcrcn’t
any amendments,  were  there’? Were there any
amendments, Mr. --,John?

CLERK HANSON: Yes-(Inaudible).

CHAIRMAN AASHEIM: Oh, yes,  you’re
right-as amended.

Mr. Davis.

DELEGATE DAVIS :  M r .  C h a i r m a n ,  I
support  the majority proposal.

CHAIRMAN AASHEIM: Mrs. R&cock.

DELEGATE BABCOCK: Mr. Chairman,
I also support this. I would also like to say that I
can personally attest that being Governor is not as
easy as it looks, and I would venture to say, in all
due respect to Mae Nan Robinson, there would be a
few problems she might have if she were Governor.

CHAIRMAN AASHEIM: Mrs. Kohinson.

DELEGATE ROBINSON: M r .  C h a i r -
man, there  are a few problems I’m having being a
m e m b e r  o f  t h e  C o n s t i t u t i o n a l  Convention-
(Laughter)-hut I’m not sure it’s because my ape is
24. I would certainlyrisein  supportofthemajority
report. I have not been convinced  as yet that man
is that much like wine  in that man necessarily
improves with age. (Laughter)

CHAIRMAN AASHEIM: The question-
any further discussion? The question  then-

Mr. Wilson.
Mr. McNeil, unless you want-

DELEGATE MCNEIL: I want to have a
roll call vote and ask  for the  necessary seconds on
the minority report.

CHAIRMAN AASHEIM: Mr. Wilson, you
have the floor.
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DELEGATE  WILSON: Mr. President.

C,HAIRMAN AASHEIM: Mr. Wilson.

DELEGATE WILSON: I’d like to close
I,“-

CHAIRMAN AASHEIM: You may  close.

DELEGATE WILSON: -on the minority
w~ml‘t.  It was not our intent that we would dis-
enfranchise young people from becoming Gov-
ernor, but we  feel that this office is one of the
high&  offices in the state. And we!  also feel that
thr*  young people themselves would feel  that we
were doing them a disservice if we al1owed  this
office lo be eligible to an 1%year-old  vote. We feel
that we are providing a goal for these young
people to shoot at.  You just stop and think a
minute. We gave the young people practically
everything. We’ve provided them cars. We’ve
provided them all the educational facilities. WC

allow them to get married younger. Some cases,
we’re even saying lhey don’t have to get married.
(laughter) We are also saying that you have
cveryt.hing  on  a golden platter. Whal  is there  left’?
What goals are left for these young people to shont
at. I feel  quite confident that my grandchildren
would support mc in the position I have taken on
t,bis, that they will look back when t,hey become:10
years  of age, 25 years of age, and they will say. “I
wllntler why you didn’t leave SOrnP  goals for us as
young people to strive  for. to attain.” I move the
adoption uf the minority report, Mr. President.

CHAIRMAN AASHEIM: The question
now arises on the motion of Mr. Wilson that when
this committee does arise and rrp~xt, that it adopt
Section I--It, has  been requested.  That it, adopt
Section 1, subsection 1, of the minority report on
the Executive Committee proposal, as amended. A
roll call vole has been requested.

Mr. I:)elancy,  for what purpose do you arise?

DELEGATE DELANEY: Section 3, sub-
sertion  1.

CHAIRMAN AASHEIM: Thank you for
the correction. Mr. Delaney. That’s Section :3,
subsection 1. We’ll vote by roll call. Those in
f a v o r -

Mr. Berg.

DELEGATE BERG: Arc we voting on the
age of 25 or 30 for eligibility to the office of
Governor or Lieutenant Governor?

CHAIRMAN AASHEIM: We’re voting on
Section :i, as amended-as amended, Section 3 of
the minority report..

DELEGATE BERG: And the age will be
what; 25,  or 30:’

CHAIRMAN AASHEIM: 25,25  asamend-
ed, yes. Is that clear’? You’re on page 118.  You’re
voting on the minority report, as amended. Those
-as many as are in favor will vote Aye on the
voting machine; those opposed will vote No.

Has eveyy member voted’!
(No response)

CHAIRMAN AASHEIM: Ihes  anyone
desire to change his vote’!

Mr. James, for what purpose do you arise?

DELEGATE JAMES: Mr. Chairman,
there  seems  to be some confusion. Are we voting
the majority versus the minority report, or what’!

CHAIRMAN AASHEIM: We are-Mr.
James, if you vote for this motion, it will  read “25
years” as the age. We’re voting on the minority
report on page 38.  Ifyou reject this, we’ll  go back to
t h e  m a j o r i t y  m o t i o n  o f  M r .  Joyca. 110  y o u
understand this, Mr. James‘!

DELEGATE JAMES: Yes, sir.

CHAIRMAN AASHEIM: Anyone else’? I
want to make this clear. I want you  to feel free to be
clear on what you’re voting on.

Has everyone voted?
(No response)

CHAIRMAN AASHEIM: Ihes  anyone
desire to change  his vote?

(No response)

CHAIRMAN AASHEIM: The clerk will
tally the vote.

Aasheim-Ch ‘.alman .Absent
Anderson, <J. _.  .Ayc
A n d e r s o n ,  0 . . Nag
A .1Imnas . . . NZl!:
Arness..............................Absent
A ronow _.  _.  Nay
Artz  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Ask....................................Aye
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
B&her  .Aye
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Berg...................................Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Brown ................................ Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate.................................Ay  e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
I)ahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  r
IXscoll ............................... Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
t(:rdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  r
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong. .............................. Nay
Garlington, . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlonr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland,, . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Kellehcr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lorello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
M onroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Pemhrrton . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Rebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
S  h’ltc 1 z . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
W a r d . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
W’l-  nIhO . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Woodmanscy . . . . . . . . . . . . . . . . . . . . . . . . . .Aye

CLERK HANSON: Mr. Chairman, 31 dele-
gates voting Aye, 59 voting No.

CHAIRMAN AASHEIM: 59 having voted
No, 31  having voted Yes, the motion is lost. We are
then on the motion of Mr. Joyce on page 18 of the
majority report, Section 3-isn’t that right-
Section 3, subsection 1, of the majority report of
the Executive Committee report.

Mr. Joyce.

DELEGATE JOYCE: I close

CHAIRMAN AASHEIM: Members of the
assembly, you now have before you Section 3. The
question now arises on the original motion by Mr.
Joyce that when this committee arise and report,
that it adopt Section 3, subsection 1, of the
majority Executive Committee proposal.Asmany
as are in favor will say Aye.

DELEGATES: Aye.



VERBATIM TRANSCRIPT, FEBRUARY 24,1972 893

CHAIRMAN AASHEIM: Opposed?

DELEGATES: No.

CHAIRMAN AASHEIM: The motion is
carried. Subsection 2.

CLERK HANSON: “Section 3, subsection
2: In addition to the foregoing qualifications, any
person to be eligible to the office of at torney
general  shal l  be an at torney in good standing
admitted to practice law in the State of Montana
and have engaged in the active practice thereof for
5 years before election.” Mr. Chairman, subsec-
tion 2.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move that  when this committee does arise and
report ,  after  having had under consideration
Section 3, subsection 2, of the Executive Article-

CHAIRMAN AASHEIM: Let’s have it
quiet.

DELEGATE  JOYCE :  - t h a t  i t  rccom-
mend that the same be adopted.

Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: Section 3, subsec-
tion 2, of the majority and minority reports are
identical. They’re self-explanatory; what we’ve
done is  require the Attorney General  to  have 5
years to be admitted-that  the Attorney Genera1
shall be an attorney in good standing, admitted to
practice in the State of Montana for 5 years. We
did this to conform with the Judicial Article. It
is self-explanatory.

CHAIRMAN AASHEIM: Any d i scus -
sion?

(No response)

CHAIRMAN AASHEIM:
t ion arises-

Mr. Heliker.

DELEGATE HELIKER:
yield to a question?

If not, the ques-

Would Mr. Joyce

DELEGATE JOYCE: Mr. Chairman, I
will yield.

DELEGATE HELIKER: What  i s  the
purpose of the 5.year  residency requirement?

DELEGATE JOYCE: Not 5 years’ resi-
dency. 5 years admitted to practice law.

DELEGATE HELIKER: In Montana?

DELEGATE JOYCE: Yes.

DELEGATE HELIKER: It’s the same
thing, isn’t it?

CHAIRMAN AASHEIM:
each question to the Chair?

DELEGATE HELIKER:

CHAIRMAN AASHEIM:

DELEGATE HELIKER:
yield to a question?

CHAIRMAN AASHEIM:
you answer the question?

Will you direct,

Mr. Chairman.

Mr. Helikcr.

Will Mr. Joyce

Mr. Joyce, will

DELEGATE JOYCE: Mr. Chairman, I
will.

DELEGATE HELIKER: Now, as I under-
s tand this-as I  read i t ,  you’rerequiriny:thathebr
an attorney in good standing, admitted to practice
law in the State of Montana and having engaged
in the active practice thereof for 5 years. By j-by
“thereof’ you mean in the St,ate  of Montana, don’t
YOU?

DELEGATE JOYCE: Yes.

DELEGATE HELIKER: So you are re-
quiring residency in the State of Montana, aren’t
you?

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: Yes, I guess  we
are-by indirection, yes.

CHAIRMAN AASHEIM: Mr. Helikcr.

DELEGATE HELIKER: Will Mr. cJoyc~
yield to another question?

CHAIRMAN AASHEIM: Will you yield?

DELEGATE JOYCE: Mr. Chairman, I’ll
yield.

DELEGATE HELIKER: Mr. Joyce, why
should the Attorney General have to he a resident
for 5 years when the Governor is required to be a
resident for only 2 years?

CHAIRMAN AASHEIM: Mr. Joyce.
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DELEGATE JOYCE: Mr. Heliker, the
r e a s o n  t h a t  t h e  c o m m i t t e e - t h e  u n a n i m o u s
committee chose was that the Judiciary Commit-
tee is  recommending  tha t  anyone  to  be  a  judge
must be admitted to practice and actively practice
for 5 years so that he’ll have some  experience in
his profession.  And, so, WC have done exactly the
same thing in the Executive Article.

C H A I R M A N  A A S H E I M :  M r .  H e l i k e r .

DELEGATE HELIKER: Mr. Chairman, I
note that the proposed North Dakota Constitution
contains no such requirement. It says merely that
the Attorney General must be licensed to practice
law in this state. I, therefore, and for the reason
that it seems unreasonable to me that 5 years be
required,  that  that  provision be str icken.  That
would mean-am I on page 5, is that right:‘Thnt’s
whew  I’m wading from, at any rate.

CHAIRMAN AASHEIM: Would you beon
page 19).  Mr. Heliker? I think we’re--most ofus-
on that  page.

DELKGATE  HELIKER: Page 19

CHAIRMAN AASHEIM: Yes.

DELEGATE HELIKER: Line 8.

CHAIRMAN AASHKIM: Line 8, isn’t it?

DELEGATE HELIKER: I would move a”
amendment  to strike the  words on line 9.

CHAIRMAN AASHEIM: Wouldn’t  you
want to stop after “Montana”, Mr. Heliker?

DELEGATE HELIKER: Yes. Yes, I think
it’s going to be all right  there. Yeah, on line 8-a
period after “Montana” and strike the remainder
of the  sentence.

CHAIRMAN AASHEIM: Do you want to
comment any further, Mr. Heliker?

DELEGATE HELIKER: (Inaudible)

CHAIRMAN AASHEIM: The motion is to
amend line 8 by striking from the-on line 8-
“and have engaged in the active xactice  thereof
for 5 years before election”, and a period after
“Montana” on line 8. Any discussion?

Mr. Driscoll.

DELEGATE DRISCOLL: Mr. Chairman,
I concur  in Mr. Hclikcr’s amendment for the very

good reason  that I wouldn’t care to have my good
friend, Mickey McKeon,  deprived of his chance to
become Attorney General of the State of Montana.

DELEGATE McKEON: Mr. Chairman, I
accept.  (Laughter)

CHAIRMAN AASHEIM: Mrs. Babcock.

DELEGATE BABCOCK: I would like  to
point out that we are going to let a young person
drive our  statr  and he can’t get  driver’s insurance
until he’s 25, so I would certainly urgethatwevote
to  have a  %-year-old  Attorney General to watch
over him.

CHAIRMAN AASHEIM: Mr. Relchrr.

DELEGATE  BELCHER: Mr. Chairman,
a s  a n  i n s u r a n c e  a g e n t - y o u  c a n  g e t  d r i v e r ’ s
i n s u r a n c e  before  25, b u t  y o u  havr  t o  p a y  il
premium for i t .

CHAIRMAN AASHEIM: Mr. Campbell.

DELEGATE CAMPBELL: Mr. Chnir-
ma”,  I  might point  out  that  under the present
s ta tutes  of  Montana,  you can be  an insurance
agent at age of 18, which are considered adults. I
might just rise in support of Mr. Heliker’s motion.
As you know, to have a law practice, you have to
go 4 years to undergraduate school, 3 years to law
school, now, which is a total of7yearsofcollege.  It
isn’t possible to get through those 7 years being
much less than 25 years of age. I feel that North
Dakota--again looking at their article-put that
the Attorney General must be licensed to practice
in the state with no other qualification. I  would
certainly support this. I don’t feel that there will be
any rush towards this office either, and I feel that
adopting it in the original form would again put it
up to approximately 30 years  of  age.  I would
support Mr. Heliker’s motion.

CHAIRMAN AASHEIM: Mr. Studer.

DELEGATE STUDER: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Studer.

DELEGATE STUDER: Would Mr. Joyce
rise to a question?

CHAIRMAN AASHEIM: Will Mr. Joyce
yield?

DELEGATE JOYCE: Mr. Chairman, I
will.
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DELEGATE STUDER: The way I read
that Section 2, I don’t think that he’d have to be
engaged in 5 years preceding. Wouldn’t 5 years of
law practice outside of the state and then if  he
went back and was elected, as Section 1 says, and
is otherwise  a qualified voter-ifhe  were back here
for 2 years after he practiced law for 5 years,
wouldn’t he he eligible‘? Under your-

DELEGATE JOYCE: Yes.  Yes, he would,
so I guess I gave the wrong-

Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: Yes, I guess that’s
right. If he had engaged in 5 years’ active practice
and then  left the state and then came back, he’d
have to reside 2 years immediately preceding his
election. So it isn’t really the  same as residency.
You’re correct, sir.

DELEGATE STUDER: Would you yield
to another question, Mr. Joyce?

DELEGATE JOYCE: Mr. Chairman, I
will.

DELEGATE STUDER: Then  if  he had
practiced, we’ll  say,  3 years and was out and
practiced somewhere else for a couple ofyears  and
was back in here, would he still be qualified if he
was in here for 2 years previous to the time he was
elected? That would be a total of 5 years of active
practice.

DELEGATE JOYCE: I guess he would,
yes, Mr.-

DELEGATE STUDER: Thank you.

CHAIRMAN AASHEIM: Mr. McCarvel,
did you want the floor’?

DELEGATE McCARVEL: Y e s ,  M r .
Chairman. I think what we’re talking about is
deleting that  portion that  would require the ,5
y%lEG.

CHAIRMAN AASHEIM: That is  what
we’re discussing now.

DELEGATE McCARVEL: That’s  what
we’re discussing, and I move-1 rise to support Mr.
Heliker  in his amendment. I feel that if we have 18.
year-olds that  are able to run the  s tate ,  we can
always give them a chauffeur-we don’t  have to
let them drive. (Laughter) Highway patrol can

take them around. If  we have them that bright
that they can take it at 18, well, we can also hnvc
bright young lawyers coming out (11’ law school
and let them be Attorney Generals also.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: May I ask I)elegate
Aronow a question?

CHAIRMAN AASHEIM: Mr. Aronow,
will you yield?

DELEGATE ARONOW: I yield.

DELEGATE JOYCE: What  have  you
provided in the majority judicial report with
reference to the  5 years’ actual practice?

DELEGATE ARONOW: O n  d i s t r i c t
judges, ‘5 y e a r s  o f  a c t i v e  p r a c t i c e  o f  law  in
Montana,  for  the reason that  distr ict  judges are
the trial  court and it’s important that  t.lwy have
experience in the actual trial practice. Supreme
Court judges, who are not trial judges but appellate
judges ,  have to  have 5 years’  rxperiencc  and
knowlcdgeablc  in the law of Montana:  that  they
can be law school teachers; they can he working
with some agency of government. But we felt  t,bat
i t  was necessary for them to have that  much
experience.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: Thank you, Mr.
Aronow. The  intention of the majority of the>
Executive Committee was to put the Attorney
General on the same status as the  district judge,
that  he’d have  to practice law in Montana for  5
years,  l e a r n  t h e  procedure:  o f  M o n t a n a  s o ,
t h e r e f o r e - s o  t h a t  h e  c o u l d  then  b e  a  g o o d ,
qualified, expwienwd  lawyer when he became
Attorney General, and so the issue is clear. If you
votr  for the  majority report, you will be voting that
way. If you  vote  fhr the amendment, you will be
doing the opposite. I don’t think that there’s any
more can be said on thr subject.

CHAIRMAN AASHEIM: Mr. Hrliker.  Are
you closing...

DELEGATE HELIKER: I think Mr.
Joyce has now clarified thtz  point  that  bc~c;rmca
confused in  his  conversation  with Mr. Studer-
that he does mean practice law  for 5 years  in the
S t a t e  o f  M o n t a n a ,  w h i c h  i m p o s e s  a  5.year
residency requirement and, in effect,  an age
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requirement of’ about 30 years, which is consider-
a b l y  m o r e  s t r i n g e n t  t h a n  i m p o s e d  o n  t h e
Governor, and I think this is unreasonable.

CHAIRMAN AASHEIM: Mr. Cate.

D E L E G A T E  C A T E :  M r .  C h a i r m a n .  M r .
Joyce, would you yield to a question, please?

CHAIRMAN AASHEIM: Will Mr. Joyce
yield?

DELEGATE JOYCE: Yes, I will.

D E L E G A T E  C A T E : I’ve always wondered
what the term “active practice” meant. Does that
mean working for the bank as a probatelawyer, or
does it mean  working for an insurance company
as an insurance lawyer, or does it mean trying
lawsuits-criminal law, civil  law, personal
injury’? What does active practice mean? Could
you (Inaudible) term for us?

D E L E G A T E  J O Y C E : Well, we intended it
to mean whatever Mr. Aronow meant in the
Judiciary Article. (Laughter)

C H A I R M A N  A A S H E I M :  M r .  Catc,  d i d
you want to ask another question?

D E L E G A T E  C A T E :  M r .  C h a i r m a n .  M r .
Joyce, would you yield to another question?

D E L E G A T E  J O Y C E :  Y e s .

D E L E G A T E  C A T E : How many trial cases
has OUT present Attorney General tried?

DELEGATE ,JOYCE:  No idea, sir.

CHAIRMAN AASHEIM: Mr. Choate.

D E L E G A T E  C H O A T E :  M r .  C h a i r m a n .
Well, I feel that we’re being a little bit capricious in
our thinking on this thing. I didn’t vote on the pre-
vailing side on the matter of the age requirement
for Governor, but I think that since this is the
direction we’re going, I see no reason to fail to
support Mr. Heliker’s motion to change the ground
rules for Lieutenant Governor. As far as the
argument about the requirement in North Dakota,
it doesn’t really mean much to me. I am reminded
of the story about the fellow that said, “Do you
know how you can tell when a North Dakota pilot
landed with his wheels up?” And the guy said,
“No, how?” And he said, “Well, because it takes
full power to taxi.” And that’s kind of the way we

are here. It’s a deal where, I think if we’re going to
allow a Governor to be elected at 18, I don’t see why
you put a j-year restriction for practice of law on
the matter of the Attorney General. So, I would
support Mr. Heliker’s motion. Thank you.

CHAIRMAN AASHEIM: Any more dis-
cussion on Mr. Heliker’s motion?

Mrs. Babcock.

D E L E G A T E  B A B C O C K :  M a y  I  a s k  M r .
Choate R question?

CHAIRMAN AASHEIM: Will Mr. Choate
yield to a question? Mr. Choate, will you yield to a
question? Did you say Choate?

D E L E G A T E  B A B C O C K :  M r .  C h o a t e -
over here. Do you feel the Attorney General should
be a lawyer?

D E L E G A T E  C H O A T E :  Y e s ,  I  t h i n k  h e
should be a lawyer, but if he’s admitted to practice
law in Montana, he probably should be allowed to
serve in that capacity. If-provided he is 18 years
old, he ought to be allowed to be Governor.

D E L E G A T E  B A B C O C K :  M a y  I  a s k  M r
Choate another question?

CHAIRMAN AASHEIM: Will you yield to
another question, Mr. Choate?

D E L E G A T E  B A B C O C K : Do you think it
is possible for him to be a lawyer before that age?

D E L E G A T E  C H O A T E :  I  d i d n ’ t  u n d e r -
stand the question.

D E L E G A T E  B A B C O C K : Do you think it
is possible for him to be a lawyer before that age?

DELEGATE CHOATE: No, I do not.

D E L E G A T E  B A B C O C K : W e l l ,  t h e n ,
don’t you think that they should both have good
qualifications to hold those high offices?

D E L E G A T E  C H O A T E :  Y e s ,  ma’am,  I
surely do.

CHAIRMAN AASHEIM: Any more dis
cussion?

Mrs. Hates.

DELEGATE BATES: Mr. Chairman

CHAIRMAN AASHEIM: Mrs. Bates
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DELEGATE BATES: This is the first time
I got up on my feet today, and I thought maybe
this way I could get something passed. But, this, to
me, is rather ridiculous. If we are going to turn
over the top offices of our state to 18.year-olds  or
If)-year-olds-right  now our 18.year-olds  can’t
even sign a contract, and right here we are asking
for qualifications for the Attorney General but
nothing for the Governor. They can just come out
of high school and run. And, to me-1  think this is
very poor, and I think it will do just what some of
our people are looking for-to put the frosting on
the cake of defeating this Constitution.

CHAIRMAN AASHEIM: Mr. Harper.

DELEGATE HARPER: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Harper.

DELEGATE HARPER: Will Mr. Joyce
yield to a question?

CHAIRMAN AASHEIM: Will Mr. Joyce
yield?

DELEGATE JOYCE: Yes, I will, Mr.
Chairman.

DELEGATE HARPER: What is the limi-
tation on qualifications for Attorney General in
the present state Constitution?

DELEGATE JOYCE: None other than he
has to be, I think, 25 and admitted to practice law.

CHAIRMAN AASHEIM: Mr. Harper.

DELEGATE HARPER: I submit that we
haven’t really been bothered by this problem in
the past, and I don’t think we will be bothered,
really, by it in the future and so don’t see why we
should necessarily change the present Constitu-
tion in the regard of forcing 5 years resident
requirement as a practicing lawyer in the State of
Montana when we don’t now presently do that.

DELEGATE JOYCE: Ask me the ques-
tion. (Laughter)

DELEGATE HARPER: Mr. Joyce-

CHAIRMAN AASHEIM: Mr. Harper.

DELEGATE HARPER: Mr. Chairman.

CHAIRMAN AASHEIM: For what pur-
pose do you-what is it?

DELEGATE HARPER: May I ask Mr.

Joyce another question?

CHAIRMAN AASHEIM: Mr. Joyce, will
you yield to another question?

DELEGATE JOYCE: Yes, I will.

DELEGATE HARPER: Mr. Joyce, what
was the other question you wanted me to ask you?
(Laughter)

DELEGATE JOYCE: I was incorrect in
the answer to the last question. Right now, you
have to be 30. If you’ll turn to Article VII, Section
3, of the current Constitution-it says, “the office
of the attorney general unless he shall have
attained the age of 30 years and have been
admitted to practice in the Supreme Court of the
state or territory of Montana and be in good
standing at the time of his election.” So I was in
error when I said 2.5.  And what we did on the
Executive Committee, we just tried to parallel the
Judiciary Committee. I don’t-do what you want.

CHAIRMAN AASHEIM: Any more dis-
cussion on the substitute motion of Mr. Heliker?

Mr. Swanberg.

DELEGATE SWANBERG: I would just
rise to support Mr. Heliker’s motion. We’ve pretty
much eliminated all judgment qualifications for
Governor, so I don’t see why we shouldn’t
eliminate all judgment qualifications for the
Attorney General and allow him to be a candidate
for Attorney General immediately upon his
graduate from law school when, as every lawyer
and every-probably every layman here will tell
you, there’s no one that knows more than a young
lawyer just out of law school. (Laughter)

CHAIRMAN AASHEIM: Mr. Ward.

DELEGATE WARD: I rise to support Mr.
Heliker’s motion. It’s probably one of the few
times during Convention that I’ll be able to.
Thank you.

CHAIRMAN AASHEIM: The question-
Mr. Heliker, do you want to close?

The motion then arises-or, the question
arises on the motion of Mr. Heliker to amend sub-
section 2 of Section 3 in the majority report in line
8 to insert a period after “Montana” and strike the
balance of line 8 and line 9.

Mr. Campbell, for what-

D E L E G A T E  C A M P B E L L :  M r .  C h a i r -
man, I would ask for a roll call vote, please.
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CHAIRMAN AASHEIM: A roll call vote
has been requested. You have the motion. We will
vote by the machine. As many as are in favor will
vote Aye. As many as are opposed will vote No.

Has everyone voted?
(No response)

C H A I R M A N  A A S H E I M :  D o e s  a n y o n e
wish to change his vote?

(No response)

CHAIRMAN AASHEIM: The clerk will
then record the vote.

DELEGATE BABCOCK: (Inaudible).

CHAIRMAN AASHEIM: For what pur-
pose do you arise, Mrs. Babcock?

DELEGATE BABCOCK: Well, I wanted
to vote but I was not in my chair.

CHAIRMAN AASHEIM: Well, the vote
has been called for. What is that? Do you want to
announce your vote, Mrs. Babcock?

DELEGATE BABCOCK: What are we
voting on?

C H A I R M A N  A A S H E I M :  O n  M r .  Heli-
ker’s amendment.

DELEGATE BABCOCK: I vote No.

CHAIRMAN AASHEIM: Vote No. Mr.
Mahoney wants to be recorded as voting No. Mr.
Mahoney. Mr. Mahoney votes No.

Aasheim-Chairman .Absent
Anderson, J. Nay
Anderson, 0. Aye
Arbanas...............................Aye
Ames. Absent
Aronow  Nay
Artz .  .._...._........_.....  N a y
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Babcock .__....._.....................  Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Bates ,,,.....__....__.................  Nay
Belcher  Nay
B e r g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Berth&on Nay
Blaylock............................Absent
B l e n d . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Bowman...............................Aye
Brazier Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Bugbee  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye

Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Cain...................................Ay  e
Campbell..............................Ay  e
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Champoux.............................Ay  c
Choate.................................Ay  e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross..................................Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Davis...............................Absen  t
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Driscoll................................Ay  e
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson,R.S............................Ay  e
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Lorello..............................Absen  t
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting,, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
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Rebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Rcichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rocder.................................Ay e
Rollins.................................Ay e
Romney.............................Absen  t
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Siderius................................Ay e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Sparks.................................Ay e
speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Studer.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Took . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk...........................Ay e
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . Nay

CLERK HANSON: Mr. Chairman, Dele-
gates Babcock and Mahoney voting No; 38 dele-
gates voting Aye, 45 voting No.

CHAIRMAN AASHEIM: 45 voting No, 38
voting Yes, the amendment is lost. We are then on
the origin&l  motion of Mr. Joyce.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
ClOSfZ.

CHAIRMAN AASHEIM: Members of the
assembly, you now have before you the motion by
Mr. Joyce that we adopt subsection 2 of Section 3
of the majority report. As many as are in favor will
vote Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed?

DELEGATES: No.

CHAIRMAN AASHEIM: The motion is
carried. Section 4, page 19.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee arise and report,
after having under consideration Section 4 of
subsection 1 of the Executive Article, that the

minority report be adopted.

CHAIRMAN AASHEIM: On what page
again, Mr. Joyce?

DELEGATE JOYCE: The minority report
begins on page 38, line 16.

CHAIRMAN AASHEIM: Page 38, line 16,
the minority report.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: Subsections 1,2,3,4
of the majority and minority reports are identical
with reference to duties. The minority report has
also added the duties for the Auditor, which begin
on pages 39, line 2, and read as follows: “that the
auditor shall be the custodian of all fiscal records
of the state. He shall be the issuing officer of all
state warrants, with all-with other duties and
powers provided by law.” The minority did not
add any specific duties for the StateTreasurer,  but
if they wish to do so, why, maybe they can do that.
But, at any rate, I would move that-to save  time,
that since the majority and the minority reports
are-if we’re going to do it subsection by
subsection, we could do just subsection 1, which
are identical in the majority and the minority
report. But-

CHAIRMAN AASHEIM: Mr. Joyce, I
believe we should take subsection 1 and 2, one at a
time.

DELEGATE JOYCE: One at a time?

CHAIRMAN AASHEIM:  I  t h i n k  w e
should.

DELEGATE JOYCE: Allright. I therefore
move that we adopt Section 4, subsection 1, of the
minority report.

CHAIRMAN AASHEIM: Which is on
page 38.

DELEGATE JOYCE: On page 38, which
is identical with the majority report.

CHAIRMAN AASHEIM: Any discus-
sion?

Mr. Kelleher.

DELEGATE KELLEHER: (Inaudible)
Joyce yield to a question?
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CHAIRMAN AASHEIM: Mr. Joyce, will
you yield to a question?

DELEGATE JOYCE: Yes, I will, Mr.
Kelleher-or, Mr. Chairman.

DELEGATE KELLEHER: If the treas-
urer apparently doesn’t have any duties, why are
we-why do we have one?

DELEGATE JOYCE: Because the Con-
vention has voted that they want one and-

DELEGATE KELLEHER: That’s a good
enough reason.

CHAIRMAN AASHEIM: The question
then arises on the motion-

Mr. Wilson.

DELEGATE WILSON: Mr. President.

CHAIRMAN AASHEIM: Mr. Wilson.

DELEGATE WILSON: We are on Section
1 of Section 4, are we not?

CHAIRMAN AASHEIM: Subsection 1 of
Section 4, on page 38.

DELEGATE WILSON: We haven’t came
to any other offices or any other duties of any other
officers at this time. I move the adoption of
subsection 1.

CHAIRMAN AASHEIM:  I t  has  been
moved, Mr. Wilson. The question then arises on
the motion of Mr. Joyce that we adopt subsection 1
of Section 4 of the minority Executive report as
indicated on page 38. As many as are in favor will
say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed?

DELEGATES: No.

CHAIRMAN AASHEIM: The motion is
carried. Mr. Joyce, subsection 2.

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee arise and report,
after having had under consideration Section 4,
subsection 2, that it recommend the same be
adopted.

CHAIRMAN AASHEIM: Mr. Gate.

DELEGATE CATE: Mr. Chairman, fellow

delegates. The Lieutenant Governor has never
really had much to do but sit in the Senate and
preside over it. He didn’t even have a vote in that
body except in case of~a tie. And, we took that duty
away from him in the Legislative Article. The
Executive Article does not delegate any duties to
him except those that the Governor might assign.
The-yet, they make him a full-time Lieutenant
Governor and he will necessarily have an office
and a staff, but as Mr. Joyce said earlier, he
doesn’t have anything to do. Well, I suggest that
we give him something to do. And I have an
amendment to that section, which I would ask the
Chair to read at this time.

CHAIRMAN AASHEIM: The clerk will
read the amendment, please.

CLERK HANSON: “ExecutiveCommittee
proposal: Mr. Chairman, I move to amend Section
4, subsection 2, page-”

CHAIRMAN AASHEIM: 38.

C L E R K  H A N S O N :  “--39-”

CHAIRMAN AASHEIM: 38.

CLERK HANSON: “-38, lines 20 through
24, of the Executive Committee proposal by
deleting in its entirety and inserting in lieu thereof
the following language: ‘The lieutenant governor
shall have the duty to provide information to any
person upon request relative to government, to
investigate on complaint,or  on his own initiative
any act or omission of any agency of government,
and take appropriate action as provided by law,
and to perform such other duties as may be
provided by law or as may be delegated to him by
the governor. But no power specifically vested in
the governor by this Constitution may be
delegated to the lieutenant governor in this
manner.’ Mr. Chairman, the-

D E L E G A T E  C A T E :  M r . -

CLERK HANSON: --amendment by Mr.
Gate.”

DELEGATE CATE: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Cate.

DELEGATE CATE: This afternoon when
we talked about the people’s advocate, which, as
you can see, is back again. somebody said, “Let’s
leave it to the Governor; let’s leave it in the Execu-
tive Department.” All right. That’s what we’re
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doing. We’re just telling the Governor what to do
here. He’s going to appoint a people’s advocate;
it ’s going to be the Lieutenant Governor, and he’s
going to have something to do. People objected to
the people’s advocate because it would be writing
in another statutory off ice into the Constitution.
We’ve taken care of that. We’re not writing in a
new office. The Lieutenant Governor is already in
our Constitution and recognized as a statutory
officer. People were opposed to the people’s
advocate because it would cost more money. All
right, you’ve got a Lieutenant Governor here that’s
going to have an office and he’s going to have a
staff and nothing to do. This isn’t going to cost
any more money for him to be a people’s advocate,
and that argument is taken care of. Now, I think
we’ve taken care of about three or four things-the
Lieutenant Governor has got something to do. I
think this is a legitimate place for a Lieutenant
Governor to serve. It does give him something to
do. It’s something worthwhile. I think we’ve all
recognized that the people’s advocate does mean
something. Now, I heard in the arguments on the
people’s advocate--and I have not spoken on the
people’s advocate previously-that the OEO was
the answer. Well, the OEO is not the answer.
Legal Services is a farce. Legal Services in
Montana is nothing but a divorce mill. That’s all it
is. Legal Services does not represent the poor and
does not help people in these type of cases, and ask
anybody that’s ever been to Legal Services if you
do know any poor people. Secondly, it was said
that the County Attorney’s office was notorious
for helping people with problems. The County
Attorney offices in Montana are notorious for
passing the buck. That’s what they’re notorious
for. There isn’t any place for the poor people to go,
There isn’t any place for the uneducated people to
go, there-and the only place that people can
go if they want to go to get scnne  relief against
government is to their legislator or to a lawyer.
Now, the legislators are going to love this office.
They’re going to love this office, and I tell you why.
Somebody canes  to them and he says, “How do I
get this grazing district started?” And the smart
legislator is going to say, “Well, I know just the
guy to call. I’m going to call him and I’ll let you
know tomorrow”, and he gets in the phone booth
a n d calls the people’s advocate, the Lieutenant
Governor of the State of Montana, and he finds  out
how to put up the grazing district, and then he
goes  back to his constituent and he says, “Well,
here’s how you do it.” This has been the history of
the people’s advocate in other jurisdictions. The
legislators havelearned to loveit. It ’s also a way to

pass the buck. If somebody comes to you with a
problem that you don’t want to take ‘care of, you
can say, “Well, call the Lieutenant Governor, the
people’s advocate.” Fellow delegates, I think that
we’ve finally found a place for the people’s
advocate, and I would ask you to support it. Thank
you. (Laughter)

CHAIRMAN AASHEIM: Mr. Monroe.

DELEGATE MONROE: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Monroe.

DELEGATE MONROE: I rise in favor of
Mr. Cate’s motion. I made a mistake earlier in the
day when I deferred my talk in regard to the
people’s advocate, or my reasons for people’s
advocate, hoping that the people’s advocate
proposal would be reconsidered, butit was not.  But
I would like to speak in favor of such a position
and in the form of Lieutenant Governorship, if that
be the case. Before the Convention, I had an oppor-
tunity to travel around the State of Montana
for a couple of weeks, and during that time, I
talked to some 800 people. I was in communities-
my own, speaking to a few hundred people-and I
went to Havre  and Plentywood and Glendive  and
Forsyth, Billings, Lewistown-many of these
communities. As I mentioned, I talked to over800
people. And the people of Montana were very
frustrated. They’ve got a lot of problems, and they
don’t know where the heck to go. They need a
person to whom they can bring their complaints,
to-who they can seek remedies from. Right now
they have a lot of people but the things are not
centralized. They don’t get remedies; they don’t
get answers to their questions. Up in Glasgow,
Montana, I ran into three farmers that wanted to
know how to set up a herd district. They said,
“Why do cows have more rights than the people
around here?” and I’ve tried to remedy some of
those situations by being on the Bill of Rights
Committee, but I could not refer them to a person
that could solve some of their problems, and I did
not know where to seek the answers myself. And I
would hope that this body might support this idea
that is being proposed before us. I would like to
see the Lieutenant Governor be a potent person
instead of an impotent person.

CHAIRMAN AASHEIM: Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. McNeil.
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DELEGATE MCNEIL: I would very much
like to see the written language in Delegate Cate’s
proposal. If he has strictly Executive powers and
does not have a-does not have Legislative or
Judicial powers, I will enthusiastically support
his amendment.

CHAIRMAN AASHEIM: Mr. Arbanas.

DELEGATE ARBANAS: I have to say,
first of all, that I’m very much in favor of the
people’s advocate and I hate to be opposing Mr.
C&e’s  motion, but I would like to take a moment to
explain to the group why the duties of Lieutenant
Governor were left unspecific by the committee. If
you have the picture of Lieutenant Governor as-
remember, now, running right from the begin-
ning, from the first primary, with the Governor,
and he is, because his job is unspecific, able to be
truly the assistant Governor. If he’s able to be the
executive partner, if he’s able to be the chief team
member of the Governor, then this movement to
make him something else will mean that we’ll
have a people’s advocate but we won’t have a
Lieutenant Governor. It’s just too bad that the
assembly can’t resolve in having both, because
the Governor does need that partner, and so that
we’ve solved maybe one problem, we’ve created
another. I think the Executive Committeefeltthat
one of the most constructive, long-reaching,
healthy things that they had done was to relieve
the job of Lieutenant Governor of specifics so he
could be truly that assistant Governor, which we
feel was needed.

CHAIRMAN AASHEIM: Mr. Heliker.

DELEGATE HELIKER: Mr. Chairman,
as an advocate of the people’s advocate, I rise in
opposition to Mr. Cate’s motion because what he is
proposing is merely a P.R. man for the Governor. I
would hope that in some sense both the Gover-
nor and the Lieutenant Governor will always be
people’s advocates, but this is not what people’s
advocate, as proposed under that term, under that
phrase, in this Convention heretofore, has meant.
And I would rather take my chances with the
Legislature.

CHAIRMAN AASHEIM:

DELEGATE KAMHOOT:

CHAIRMAN AASHEIM:

DELEGATE KAMHOOT:
my question I cm direct to you

Mr. Kamhoot.

Mr. Chairman.

Mr. Kamhoot.

I think perhaps
Now, this is an

overtime session tonight. Is this costing the
taxpayers of Montana anything?

CHAIRMAN AASHEIM: Mr. Kamhoot, I
would say that the lights are here till midnight,
and you’re paid whether you’re here or not, and I
don’t think the janitors are here. I would say it
isn’t costing very much more, so keep on talking.

DELEGATE KAMHOOT: Well, I’m cer-
tainly happy for that. Thank you. (Laughter)

CHAIRMAN AASHEIM: Any more dis-
cussion on Mr. Cat&s proposal?

Mrs. Blend.

DELEGATE BLEND: Mr. Chairman, I
would rise in support of Mr. Gate’s  amendment.
Since we seem to be making half-measure
movements tonight, I think it would he good from
other viewpoints to have the Lieutenant Governor
serve as the people’s advocate. I feel that for a
Lieutenant Governor-and I well see the possi-
bility of a Governor choosing a minimum-aged
youth to serve with him to cinch a duplicate voting
possibility in the election-that it would be a
tremendous implant training program for him to
produce a better and more mature Governor. I
think perhaps, too, that even though it is a half
measure for an advocate of the people, that
perhaps the Governor would be aware of the
importance of this office due to the load that the
Lieutenant Governor was carrying, and in this
event, it might be better for Mr. Heliker’s propo-
sition that the Governor, being aware, would
arrange to have one established more quickly. I
support the amendment.

CHAIRMAN AASHEIM: Mr. Harbaugh.

DELEGATE HARBAUGH: Mr. Chair-
man.

CHAIRMAN AASHEIM: Mr. Harbaugh.

DELEGATE HARBAUGH: I move we
adjourn.

CHAIRMAN AASHEIM: The question
now arises on the motion to adjourn. As many as
are in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed?

DELEGATES: No.
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CHAIRMAN AASHEIM: Motion is lost. I
think maybe that’s a message, a very subtle “ne-
or maybe not so subtle-but it’s a message. Let’s
get on with our work. Any more discussion on Mr.
C&7’s proposal?

(No response)

CHAIRMAN AASHEIM: Are you going to
close, Mr. Gate?

DELEGATE CATE: I close.

CHAIRMAN AASHEIM: The question
then arises on the motion of Mr. Gate  that-

DELEGATE CATE: (Inaudible) -48-48
last time. I’d like to have a roll call. Thank YOU.

CHAIRMAN AASHEIM: A roll call vote
has been required, and the motion is on-what is
that? But I’ve got to read the motion. The motion
reads: “I move to amend Section 4, subsection 2,
page 5, lines 21 through 25, Executive proposal, by
deleting in its entirety and inserting in lieu thereof
the following language: ‘The lieutenant governor
shall have the duty to provide information to any
person upon request relative to government, to
investigate on complaint or on his own initiative
any act or “mission of any agency of government,
and take appropriate action as provided by law,
and to perform and-such other duties as may be
provided by law or as may be delegated to him by
the governor. But no power specifically vested in
the governor by this Constitution may be
delegated to the lieutenant governor in this
manner.“’ A roll call vote has been requested. As
many as are in favor will vote Aye; opposed will
vote No. Has everyone voted?

(No response)

CHAIRMAN AASHEIM: Does anyone
want to change his vote?

(No response)

CHAIRMAN AASHEIM: The clerk will
tally the vote?

A a s h e i m - C h a i r m a n
A n d e r s o n ,  J .  _. _. _.
A n d e r s o n ,  0 .
A r b a n a s
Arness
A ronow
Artz
A s k . . . . . . . . . . . . . . . . . . . .
B a b c o c k
B a r n a r d

............ Absent
. . . . . . . . . . . . . . Nay
. . . . . . . . . . . . . . Nay
. . . . . . . . . . . . . ..Ay e
. . . . . . . . . . . . Absent
. . . . . . . . . . . . . . Nay
. . . . . . . . . . . . . . Nay
. . . . . . . . . . . . . . Nay
. . . . . . . . . . . . . . Nay
. . . . . . . . . . . . . . Nay

B a t e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock...............................Ay e
Blend..................................Ay e
Bowman. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell..............................Ay e
cate...................................Ay  e
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Dahood................................Ay e
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll Absent
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Furl”ng................................Ay e
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
GY 1s er . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, RS. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. ........................... N a y
Harbaugh,......................... .Absent
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Harper.................................Ay e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot ............................. Nay
Kelleher. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
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McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton ............................ Nay
Rebal...............................Absen  t
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder.................................Ay  e
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Spew . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . :. . . . . . . . . . . . . . . Nay
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . Nay

CLERK HANSON: Mr. Chairman, 24 dele-
gates voting Aye, 62 voting No.

CHAIRMAN AASHEIM: 62 havingvoted
No, 24 voting Yes, the motion is lost. The question
then arises on the motion of Mr. Joyce that
subsection Z-isn’t it-subsection 2 of Section 4 of
the minority report, page 38, of the Executive
Article be adopted. As many as are in favor, say
Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed?
(No response)

CHAIRMAN AASHEIM: The motion is
carried. I might remind you folks that Chair is
going to listen to amendments as long as they’re in
order, but it’s going to have to be up to your

discretion how much talking you want to do. Ifyou
want to talk, you go right ahead and talk. That’s
the function of this session. But I hope you use
your own discretion. The clerk will read subsec-
t i o n -

CLERK HANSON: -3.

CHAIRMAN AASHEIM: -3.  Mr. Joyce,
did you have to-

DELEGATE JOYCE: Yeah, I’d like to
make a-to renew the motion to adiourn.  I think
we could run through the Executive office
tomorrow-the rest of it-there’s very little
controversy that I can anticipate. Famous last
words. But I personally am getting a little weary,
and I’m the Chairman and I’d be pleased if we
could adjourn.

CHAIRMAN AASHEIM: Mr. Joyce, could
we finish Section 4?

Mr. Joyce.

DELEGATE JOYCE: I can do it. I mean,
it’s just-if the-yeah, okay. We’ll go down
through 4. Is that the plan of the leadership?

CHAIRMAN AASHEIM: Well, we’re
going to-1 just had word that we’re going to go
another half hour if we possibly could. Could we
finish Section 4’~ We’re on subsection 3 of Section
4 .

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee does arise and
report, after having under consideration Section 4,
subsection 3, that the minority report on page 38
be adopted.

Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: The majority and
the minority are exactly the same on Sections 3
and 4, but I’m only moving at this time that we-
that Section 3 be adopted. The section is self-
explanatory. It says “The secretary of state will
keep the official acts and records of the legislative
assembly and of the executive department as
provided by law. He shall keep the great seal ofthe
state of Montana and perform any other duties
prescribed by law.” I move the adoption of the
report again.

CHAIRMAN AASHEIM: Any discus-
sion?

(No response)
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CHAIRMAN AASHEIM: You have before
you the motion by Mr. Joyce that we adopt
subsection 3 of Section 4 of the minority report,
page 38 of the Executive report. As many as are in
favor, say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Contrary?
(No response)

CHAIRMAN AASHEIM: The motion is
carried. Subsection 4, please.

DELEGATE JOYCE: I move that when
this committee does arise and report, after having
had under consideration Section 4, subsection 4,
of the Executive Article that it recommend that
the same be adopted.

Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: This section of the
minority and majority reports are identical. It’s
self-explanatory. It says that the Attorney General
shall be the legal officer of the state, with duties
and powers provided by law. And what that
means is that hewillbethelegalofficerofthestate
and the Legislature can give him any other duties
that they so desire. Right now, they have  given
him the additional duties of being the head of the
Llepartment  of Law Enforcement, but we didn’t
write that into the Constitution. They can repeal
that if they want, but this just gives--makes the
Attorney General the chief legal officer and such
other duties as shall be prescribed by law, and it’s
self-explanatory.

CHAIRMAN AASHEIM: Theclerk  has an
amendment.

CLERK HANSON: “Mr. Chairman, I
move to amend subsection 4 of Sectibn  4, on page
39 of the Executive Committee proposal, by add-
ing the following language at the end of the
subsection: ‘He must be of the sane  political party
as the governor’. Signed: Kclleher.”

CHAIRMAN AASHEIM: Mr. Kelleher.

DELEGATE KELLEHER: Mr. Chair-
man, this-

CHAIRMAN AASHEIM: Mr. Kelleher.

DELEGATE KELLEHER: -this amend-
ment would merely provide that the Attorney

General would be of the same political party as the
Governor and in the sane  way that the Lieutenant
Governor must now be a member of the same
political party. The purpose of my amendment is
to stop the feuding between the Attorney General
and the Governor and the partisan bickering
when they are of different political parties. That’s
all I have to say.

CHAIRMAN AASHEIM: Mr. Murray.

DELEGATE MURRAY: Mr. Chairman, I
resist the amendment. I think we solved this
problem earlier in the day, and I suggest we vote
on it and proceed.

CHAIRMAN AASHEIM: Any further dis-
cussion?

DELEGATE KELLEHER: May I have it
roll call vote and ask for seconds?

CHAIRMAN AASHEIM: A roll call has
been asked for. The question then arises on the
amendment by Mr. Kelleher that on Section 4,
subsection 4, following the word “law” on line 1,
page 39, to amend by adding say-“the same
political party.” As many as are in favor will vote
Aye, since this is a recorded vote; those opposed
will vote No.

Has everyone voted’? (No response)

CHAIRMAN AASHEIM: Does  anyone
want to change his vote? (No response)

CHAIRMAN AASHEIM: The clerk will
record the vote.

Aasheim-Chairman .Absent
A dn  erson,J........................... Nay
Anderson, 0..  Nay
Arbanas Nay
A mess . . . . . . . . . . . . . . . . . . . . , . . . . . . , . . Absent
Aronow  Nay
Art.2  Nay
Ask.. _.  _.  _.  Nay
Babcock _. _.  _.  Nay
Barnard _..__.._...,,......__....,,...  Nay
htes  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Belcher  Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . .  Nay
Berthelson Nay
Blaylock _. _.  Nay
Blend.. _.  _.  Nay
B owman.............................. Nay
Braner  . . . . . . . . . . .._ NW
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Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover .............................. Nay
C ross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
D avis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum ................................. Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen ............................. Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong ............................... Nay
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill ........................... .Absent
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lorello..............................Absen t
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield ............................. Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel............................. N a y
McDonough. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
M urray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Payne Nay
Pemberton  Nay
Rebal................................. N a y
Reich& .Absent
Robinson Nay
R o e d e r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Rollins.. Nay
Romney  .._....._ Nay
Rygg Nay
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Schiltz  .Absent
S i d e r i u s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
S’,mon  .__....__..__....__....__,,__,,,  N a y
S k a r i  ..__........_.....__....__.  N a y
S p a r k s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Speer  .._.....t.....__..... N a y
Studer .._..... Nay
Sullivan Nay
Swanberg..............................Aye
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Van Buskirk  .Absent
Vermillion Nay
W a g n e r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
W a r d  .._........__....__....__..__... N a y
W a r d e n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Wilson Nay
Woodmansey _.  _.  _.  Nay

CLERK HANSON: Mr. Chairman, 4 dele-
gates voting Aye, 82 voting No.

CHAIRMAN AASHEIM: 82 having voted
No, 4 having voted Aye, the motion is lost. The-

Mr. Wilson.

DELEGATE WILSON: Mr. President.

CHAIRMAN AASHEIM: Mr. Wilson.

DELEGATE WILSON: Inadvertently we
left out in the hurried preparation of the minority
article on the Executive Department describing
the duties of the State Treasurer. I would like to
insert here “the state treasurer shall keep”-

CHAIRMAN AASHEIM: Mr. Wilson, we
will-I’ll accept your motion when we get through
with subsection 4 because we’re now talking about
the Attorney General, and then I’ll accept your
motion. Isn’t that correct? The question then
arises on the motion of Mr. Joyce that subsection 4
of Section 4 of the minority report, being page 38
and 39 of the Executive report, be adopted. Those
in favor-

For what purpose do you arise, Mr. Choate?
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DELEGATE CHOATE: Mr. Chairman, I
would-in looking at my copy of this, I would say
that Mr. Joyce failed to read the last part of sub. 4
where it has to do with the off ice of the Auditor. I
think that’s still in part of sub. 4 and should
probably be read and considered with it...

CHAIRMAN AASHEIM: Mr. Choate, I
believe that’s subsection 5. It should be, I believe.

DELEGATE CHOATE: No, it doesn’t say
so  in my book. It’s part of sub. 4.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: I think it ’s intended
to be subsection 5, and I’ll move  to amend page 39,
line 2, to put the word “5” before it so wewill  make
it perfectly clear for everybody. Just a typo.

CHAIRMAN AASHEIM: The  motion-
let’s  see-

Mr. Choate.

DELEGATE CHOATE: Mr. Chairman,
you’re going to have to change some of the rest,
because Section 5 starts with “compensation” on
line 6.

CHAIRMAN AASHEIM: Mr. Choate-

DELEGATE CHOATE: Section S-Oh,
I’m sorry-okay.

CHAIRMAN AASHEIM: Mr. Choate-

DELEGATE CHOATE: I stand corrected.

CHAIRMAN AASHEIM: Mr. Joyce, this
is a technical error. We’ll just make that
correction, I believe, without any necessary
motion. Without objection, we’ l l  do that.  On l ine 2
would be-following line 2 on page 39 will be a
number 5, sub. 5. Now, we’re back to our original
motion by Mr. Joyce that when-that we adopt
subsection 4 of Section 4 of the minority report of
the Executive Article. As many as are in favor will
say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed?
(No response)

CHAIRMAN AASHEIM: The motion is
carried. And now, Mr. Wilson, do you want to wait
and make that a subsection 6?

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, let us just finish with subsection 5, and then
we wil l  move out of the Committee of the Whole-

CHAIRMAN AASHEIM: All right.

DELEGATE ESKILDSEN: -before we
go any farther.

CHAIRMAN AASHEIM: Without objec-
tion, we will continue with subsection 5.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Joyce.

DELEGATE JOYCE: Now, we’re coming
to subsection 5, and this is going to be controver-
sial because Mr. Felt is going to move to amend
subsection 5, I’m understood, and it’s very
important. I want to be heard on it myself, and so I
think that this is a good place to stop for the
evening. We’ll start fresh in the morning-if you
would indulge the Executive Committee that
courtesy, I’d be very appreciative.

CHAIRMAN AASHEIM: Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, I apologize. I thought that you wanted to go
through that one and it was the one that Mr.
Wilson was talking about that you wanted to take
tomorrow. So, with that in mind, I  might mention
one other thing, that while you’re in the
Committee of the Whole, you can’t adjourn; so
keep that in mind, please. I move the Commitee  of
the Whole rise and report progress and beg leave to
sit again.

CHAIRMAN AASHEIM: Members of the
committee, if a comment is in order, I must say
that you’ve been a very patient crowd. I want to
compliment you. The motion is now to recess-to
rise and report and report progress and meet
again-and beg leave to sit again. As many as are
in favor will say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed?
(No response)

CHAIRMAN A.ASHEIM:  Motion is car-
ried.

(Vice President Toole  presiding over Conven-
t ion)
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VICE PRESIDENTTOOLE: Convention
will come to order. The clerk will read the report.
Several delegates have asked that the report be
read, so we will do so. Clerk will read the report.

CLERK HANSON: “February 24th 1972.
Mr. President, we, the Committee of the Whole,
having had under consideration Report Number 4
of the Committee on Executive recommend as
follows: That Section 1, subsection 1, of the
majority proposal be amended by inserting the
minority report on that section in lieu thereof.
Amendment made by Delegate Wilson and
adopted. Roll call vote was requested by Delegate
Roeder, with sufficient seconds, and the following
vote was recorded: Ayes 53, Noes 44. At 3:05  p.m.,
the Committee recessed until 3:20  pm.  Delegate
Aasheim in Chair. That the amendment by Foster
to amend Section 1, subsection 1, be not adopted:
Amend by striking ‘superintendent of public
instruction’. Roll call vote was requested by
Delegate Foster, with sufficient seconds, and that
the following-”

DELEGATE ARONOW: Mr. President, I
move  that we dispense with the reading of the
report this evening.

VICE PRESIDENT TOOLE: You’ve
heard the motion of Mr. Aronow  that we move
with the dispensing of the reading of the report.
All in favor say Aye.

DELEGATES: Aye.

VICE PRESIDENT TOOLE: Opposed,
NO.

(No response)

VICE PRESIDENT TOOLE:  Motion
carried.

CLERK HANSON: “That the Committee
rise and report progress and beg leave to sit again.
Signed: Aasheim, Chairman.”

VICE PRESIDENT TOOLE: We will
move  to Order of Business Number 11, Committee
Announcements and Notices.

UNIDENTIFIED DELEGATE:  M o v e
the adoption-

VICE PRESIDENT TOOLE: -you move
the adoption, Mr. Chairman?

CHAIRMAN AASHEIM: Mr. Chairman, I
move  the adoption of the report.

VICE PRESIDENTTOOLE: Now,~you’ve
heard the motion for the adoption ofthereport. All
in favor say Aye.

DELEGATES: Aye.

VICE PRESIDENT TOOLE: Opposed,
NO.

(No response)

VICE PRESIDENT TOOLE:  Motion
carried. We’ll be under Order of Business Number
11, Committee Announcements and Notices.

There being none, I’ll call on Mr. Eskildsen.

DELEGATE ESKILDSEN: I mcwe  we
adjourn until February 25th, Friday, 9:00 am.,
1972.

VICE PRESIDENT TOOLE: YOLl’Vl2
heard the motion for adjournment. All in favor say
Aye.

DELEGATES: Aye.

VICE PRESIDENT TOOLE: Opposed,
NO.

(No response)

VICE PRESIDENT TOOLE: Motion car-
ried.

VICE PRESIDENT TOOLE: I beg your
pardon, Mr. Jacobsen.

DELEGATE JACOBSEN: I just wanted
to call your attention to the fact that we’re
supposed to all have our pictures taken in
Convention Hall tomorrow morning at 9:00 am.

VICE PRESIDENT TOOLE: Pictures
tomorrow morning at 9:00 a.m.

(Convention adjourned at 9:20  p.m.1



February 25,1972
9:lO  a.m.

VERBATIM TRANSCRIPT, FEBRUARY 25,1972

Thirty-Second Day

909

Convention Hall
Helena. Montana

PRESIDENT GRAYBILL: The Conven-
tion will come to order. Ladies and gentlemen, this
morning we will take a picture before we convene
the session. The Sergeant-at-Arms will stand at
the back door and keep people from coming in and
out from now on. We would like the side benches
cleared, as I guess they are. The pages and-we
would like on the back row there. You people on the
front desk can be here, but you’re not allowed to
move about. Please, if you have cameras in the
gallery, do not take pictwes.  Okay, they will take
the picture in two segments, a segment on thatside
and a segment on this side. And smile when your
segment is being taken. I’ll leave the mike on for
you. The Convention will be in session. If you’ll
please rise, Reverend Harper will lead us in an
invocation.

DELEGATE HARPER: If you’ll close
your eyes and picture in your mind the beauties of
our state, it might lead you to pray like this with
me this morning. Lord God of shining mountain
and flashing stream, whose hand has planted
with double portion the treasure of nature in this,
our state, fashion now a community of people
whose character can match the greatness oftheir
land. Lord God of stately fir and large, full pine,
who has nested the eagle among the towering
peaks, make your children here to grow so straight
and tall that their spirits will make their home
only in the high places. Lord God of the creative
spirit, whose never-ending plan of building
spreads onward before us, who planted the will to
adventure in the hearts of the pioneers, open our
eyes to see this great crowd of witnesses that
surrounds us and wake us to the frontier which
calls for astillin Montana. Break us loose from the
mold of any tradition which would hinder the
growth of your community in the hearts of your
people. Set our hands and hearts again to the
pioneer dream of a brotherhood state and deliver
us from the temptation to rest halfway up any
mountain, in the name of Him who climbed all the
way up Calvary for our sakes. Amen.

PRESIDENT GRAYBILL: Now, we can
take the roll by voting Aye on the voting
machines, please.

CLERK SMITH: Delegate Barnard, Dele-
gate Blaylock, Delegate Burkhardt, Delegate
Cain, Delegate Cross, Delegate Harper, Delegate

Harrington,  Delegate Holland, Delegate Scanlin
is excused.

PRESIDENT GRAYBILL:  W h o ’ s  a b -
sent?

CLERK SMITH: Delegate Holland, Dele-
gate McKeon.

PRESIDENT GRAYBILL: Very well.
Take the vote. Mr. Clerk, please show Mr. Holland
present.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Anderson, J. . . . . . . . . . . . . . . . . . . . . . Present
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . Present
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Aronow. . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
B&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Berg...............................Presen  t
Rerthelson . . . . . . . . . . . . . . . . . . . . . . . . . Present
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Burkhardt . . . , . . . . . . . . . . . . . . . . . . . . . Present
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . Present
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . Present
Choate.............................Presen  t
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cross..............................Presen  t
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Furlong. . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
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Garlington . . . . . . . . . . . . . . . . . . . . . . . . . Present
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, RS. . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . Present
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harper.............................Presen  t
Harrington . . . . . . . . . . . . . . . . . . . . . . . . Present
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
James . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McCarvel..........................  Present
McDonough., . . . . . . . . . . . . . . . . . . . . . . Present
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Noble., . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
P ayne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rebal..............................  Present
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Scnnlin . . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
S’lmcln . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sparks.............................Presen  t
Spew . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . present
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Van Buskirk ....................... Present
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . Present

Wagner Present
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Present
Warden.. . . . . . . . . . . . . . . . . . . . . . . . . . .  Present
W’l1 son _.  _.  Present
Woodmansey _.  _.  Present

CLERK SMITH: Mr. President, 98 present,
1 excused, 1 absent.

PRESIDENT GRAYBILL: Very well.
The journal may so show. Order of Business
Number 1, Reports of Standing Committees.
There’s a report from Style and Drafting, Mr.
Clerk.

CLERK SMITH: “Mr. President. The
Committee on Style and Drafting, Transition and
Submission, transmits revision of the above
Constitutional Revision Article for consideration
of the Convention. Signed: Schiltz, Chairman.”

PRESIDENT GRAYBILL: And which
article is it?

CLERK SMITH: The Constitutional Revi-
sion Article.

PRESIDENT GRAYBILL: Constitution-
al Revision Article of General Government has
been received back from Style and Drafting. It’ll
be placed on General Orders, printed and placed
on your desks.

Number 2, Reports of Select Committees.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Number 3,
Communications. There are no foreign communi-
cations. I want to make a couple of announce-
ments during the communications period. First of
all, some of you may have noticed that we waged
pleasant war on the rest of the Capitol yesterday,
and we gave everybody in the parking spaces
notice not to park there again and posted their
names. So try and capture back your parking
positions, and we’ll try and hold them for you.
There were about 30 cars parked in our parking
spaces, and I wouldn’t mind if they filled in after
you, but some of you don’t get here before they do
and that makes it hard. Second, I think you should
understand now, or might like to understand now,
that there will be no night session tonight, and
there will be no night session Saturday night, but
we will have night sessions again next week if we
are not making better progress. Some delegates



have suggested that I mention to you that you
might spend some time reading the books ahead of
time. I don’t know that you need to read them
ahead of time, but I think you shouldn’t amend
them until you’ve read them. (Laughter)

Very well. We’ll go on to Order of Business
Number 4, Introduction.

CLERK SMITH: None

PRESIDENT GRAYBILL: None. Order
of Business Number 5, Final Consideration of
Proposals.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Order of Busi-
ness Number 6, Adoption of Constitution.

CLERK SMITH: None

PRESIDENT GRAYBILL: Order of Busi-
ness Number 7, Motions and Resolutions. None.

Order of Business Number 8, Unfinished
Business.

CLERK SMITH: None.

PRESIDENT GRAYBILL: None. Order
of Business Number 9, Special Orders.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Order of Busi-
ness Number 10, General Orders.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Presi-
dent, I move the Convention resolve itself in
Committee of the Whole for the purpose of
handling business under General Orders.

PRESIDENT GRAYBILL: The motion is
to resolve ourselves into Committee of the Whole
to consider the Executive proposal. All in favor,
say Aye.

DELEGATES: Aye

PRESIDENT GRAYBILL: Opposed, No.
(No response)

PRESIDENT GRAYBILL: So orderd

(Committee of the Whole)

CLERK SMITH: Mr. President. The fol-
lowing committee proposals are now on General
Orders: Executive, Judicial, Natural Resources,
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Health, Education, Local Government and
General Government. Mr. President.

CHAIRMAN GRAYBILL: Very well. It’s
my understanding that we are on subparagraph 5

of Section 4. Since there was no subparagraph 5
in the majority report, we’re in theminority report,
and the Chair would call on Mr. Wilson. Do you
want us to read it from the rostrum, Mr. Wilson’?

DELEGATE WILSON: Mr. President.
Due to an inadvertency in the printing of the
minority report, we left out the duties of the Treas-
urer. And I have an amendment to put in for
subsection 5 of Section 4. I don’t know whether
you have a copy of it up there or not.

CHAIRMAN GRAYBILL: I have subsec-
tion 5. The one on auditors is in.

DELEGATE WILSON: This is pertaining
to the State Treasurer.

CHAIRMAN GRAYBILL: Right. I don’t
have it yet.

DELEGATE WILSON: I will read it from
here or bring it up to you, whichever-

CHAIRMAN GRAYBILL: Mr. Wilson. 110
I understand that subsection 5 you want to be on
the Treasurer?

DELEGATE WILSON: Right.

CHAIRMAN GRAYBILL: And then sub-
section 6 on the Auditor:’

DELEGATE WILSON: Right.

CHAIRMAN GRAYBILL: All right. Will
the clerk please read the proposal.

CLERK SMITH: “Section 5. The state
treasurer shall keep a separate account of each
fund, and the legislative assembly may provide
further duties by law. Signed: Wilson.”

CHAIRMAN GRAYBILL: Just a mo-
ment, Mr. Wilson. I doubt if all the delegates got
that message, because they were not all in their
seats. Now, ladies and gentlemen, you’re going to
have a Section .5,  the text of which you do not have
because it’s notin  the booklet. I’ll read it once more
for you, and then Mr. Wilson will discuss it. “The
state treasurer shall keep a separate account of
each fund, and the legislative assembly may
provide further duties by law.”

Revenue and Finance, Bill of Rights, Public Mr. Wilson.
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DELEGATE WILSON: Mr. President. I
move that when the Committee as a Whole does
rise that they adopt Section 5 of the minority
report.

CHAIRMAN GRAYBILL: Very well. Is
there discussion?

Mr. Davis.

DELEGATE DAVIS: Mr. President. I
hadn’t seen that, so I had no chance to prepare an
amendment. I’d like to amend that to provide the
State Treasurer shall not be eligible to his office
for the succeeding term.

CHAIRMAN GRAYBILL: Will you write
that out, and I’ll do it from here, but will you write
that out?

DELEGATE BOWMAN: Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bowman,
just a moment. I understand it to be the sense of
Mr. Davis’ amendment that he would add a
sentence to the proposed Section 5 saying “the
state treasurer will not be eligible to his office for
the succeeding term.”

Mrs. Bowman.

DELEGATE BOWMAN: Mr. Chairman, I
rise to ask a question. Are we going to discuss the
State Treasurer before we discuss the Auditor,
which in my book comes first?

CHAIRMAN GRAYBILL: Well, Mr. Wil-
son, who is the head of the Minority Report
Committee, has informed the Chair that he wishes
the Treasurer to be Section 5 and the Auditor to be
Section 6.

DELEGATE BOWMAN: The Auditor-
Thank you.

CHAIRMAN GRAYBILL: “The state
treasurer shall not be eligible to his office for the
succeeding term.” That’s Mr. Davis’ amendment.

Mr. Davis.

DELEGATE DAVIS: Mr. President.
That’s thesameas thelastsentencein theexisting
Constitution. I think if we have this reluctance to
take them out or change the present Constitution,
let’s leave it like it is all the way then.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: I resist the
amendment. I think it’s our cake, and the modern

age says there’s no reason why the Treasurer
should not succeed himself.

CHAIRMAN GRAYBILL: Is there further
discussion?

Mr. Arbanas.

DELEGATE ARBANAS: I’d like to resist
the motion also. During our interviews with the
State Treasurer, we tried to investigate that very
carefully, and I think the committee as a group
could find no good reason for it, especially since
there was some hint, at least, that the very best
people professionally qualified for that kind of a
job simply can’t go in for one term-give up a
private endeavor, go into public office and then go
back to something else. I don’t think.you’d  get the
best people.

CHAIRMAN GRAYBILL: Mr. Wilson.

DELEGATE WILSON: Mr. President. I
would rise in opposition to Mr. Davis’ motion. Of
all the discussion, of talking with county commis-
sioners and people who are interested in the office
of State Treasurer and County Treasurer, this is
one thing that they’ve felt-that the Treasurer
should be able to succeed himself. In this modern
day of accounting, computer systems, and so on,
they felt that the experience that was acquired by
the person in the office should be continued if the
voters felt that he was doing a good job. Thank
you, Mr. President.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Davis’ amendment to the minority
report on the Treasurer. The sense of Mr. Davis’
amendment is to be-is to add a sentence that
says, “The state treasurer shall not be eligible to
his office for the succeeding term.” So many as
are in favor of that motion, say Aye.

(No response)

CHAIRMAN GRAYBILL: So many as are
opposed, say Nay.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it. We’re now discussing, again, the proposed
Section 5.  “The state treasurer shall  keep a
separate account of each fund, and the legislative
assembly may provide further duties by law.”

Mr. Garlington.

DELEGATE GARLINGTON: Mr. Chair-
man. This amendment says that the Treasurer
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shall keep separate accounts of each fund, and I
observe that in the definition of the duties of the
Auditor, which is in the very next succeeding little
paragraph we are to consider, it says, “The auditor
shall be the custodian of all fiscal records.” And I
suggest that here is a fatal conflict in thehandling
of accounts and records, and I do not know how
the minority proposes to resolve it, but it seems to
me that we have here something that has to be
clarified.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: Mr. Chairman. One-
the thought of the minority to resolve it is that the
following sentences--I think they’re lines 2
through 5-will  be deleted and that other material
will be offered in substitution. If that should fail,
then some other means of clearing up that
problem could be developed when we get to those
succeeding lines.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move, as a substitute motion for the minority
report, that the subsection 5 read that “The state
treasurer shall havcsuch  duties as are provided by
law.”

CHAIRMAN GRAYBILL: Will you write
that out and send it up. Mr. Joyce has moved a
substitute motion, the text of which is: “The state
treasurer shall have such duties as are provided by
law.” Is there discussion?

Mr. Harper.
Oh, pardon me. Mr. Joyce, do you want to

proceed--and then I’ll call you, Mr. Harper.

DELEGATE JOYCE: Mr. Chairman. The
reason I offer this substitute motion is that the
Convention has decided to retain the State Treas-
urer as an elected, constitutional office. I gra-
ciously accept the will of the Convention. the
curren$ constitution does not give the State
Treasurer any specific duties whatever. It simply
says there will be a State Treasurer, and it says
also that he-all of these officers will have such
duties as are prescribed by law. It seems to me that
we should continue the same system, rather than
trying to give him any specific duties in the Con-
stitution with reference to keeping accounts, and
let the Legislature prescribe what the State Treas-
urer is to do in the future. And the reason for
this is that we’ll then enable the Legislature to
amalgamate theStateTreasurerintothereorgani-

z&ion  plan that the people havealready approved
and which are on the books and can make the State
Treasurer do what will reasonably fit into the
established system.

CHAIRMAN GRAYBILL: Now, Mr. Har-
per. No?

Very well. The question is on Mr. Joyce’s sub-
stitute motion that the State Treasurer shall have
such duties as are prescribed by law, substituting
that in place of the language supported by the
minority report. All those in favor ofthat motion,
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it. Is there further discussion of what is now the
tentative Section 4, subsection 5; namely, “The
state treasurer shall have such duties as are
prescribed by law.” If not, Mr. Joyce, remake your
motion that when this committee does arise and
report.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration
Section 4, subsection 5, of the Executive Article,
that it recommend the same be adopted.

CHAIRMAN GRAYBILL: So many as are
in favor of Mr. Joyce’s motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it, and so orderd.

Mr. Wilson, shall I call on you or Mr. Felt for
subsection 6?

DELEGATE WILSON: Mr. Chairman.
Mr. Felt has requested permission to present the
Auditor’s functions.

CHAIRMAN GRAYBILL: Very well. The
Chair will recognize Mr. Felt for subsection 6 of
Section 4.

D E L E G A T E  F E L T :  M r .  C h a i r m a n .  I
move that when this committee does arise and
report, after having had under consideration
subsection or-lines 2 through 5 on page 9-39 of
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the Executive Committee Minority Proposal-
that it recommend the same be adopted and num-
bered subsection 6.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: As a substitute mo-
tion, I move to amend subsection 6 being of Sec-
tion 4, being lines 2 through 5 on page 39 of the
Executive Committee Minority Proposal, by delet-
ing it in its entirety and inserting in lieu thereof
the following language and numbering it as sub-
section 6,  Auditor. Would the clerk read it now,
please?

CHAIRMAN GRAYBILL: Mr. Clerk.

CLERK SMITH: “Section 4, subsection 6,
Auditor: Subsection 1. There shall be an auditor,
who shall be responsible only to the people. He
shall audit financial records on behalf of the
people of Montana. He shall also make an
analysis for the purpose of determining and
reporting to the public whether, in his opinion,
public funds have been effectively, economically
and efficiently administered and expended. These
shall cover the executive, legislative and judicial
branches of state government, including all
administrative offices, boards, branches of state
government, including all administrative offices,
boards, bureaus, commissions, agencies and
instrumentalities of state government. He may be
given such other duties as may be prescribed by
law. Subsection 2. The qualifications, terms of
office and manner ofselection shall be the same as
for the governor. Signed: Felt.”

DELEGATE FELT: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: Members of the as-
sembly. I requested the permission of Mr.
Aasheim and of the Chairman of the committee if
I could speak on this from this position, and if no
one else objects, neither of them did. I did this
partly because it was about 15 years ago that I-
the only other time I did this and that was when I
spoke on behalf of the first proposal to call a
Constitutional Convention. The other reason is
that, from where I sit, I must be facing only half of
the members of the Convention and havemy back
largely to the other half. This proposal may be a
bit of change of pace. I know that it gets rather

wearisome here when we debate all day long, and
I, myself, will try to be brief, and the persons who
have indicated a desire to support me-some of
them have agreed not to discuss the matter and
some who will and should will also be brief. This
matter did not come out as a part of the Minority
Committee Proposal that was in your booklet, due
to the fact, as I mentioned theother day, that I was
unable to be present at that time; but I can assure
you that the members of the Minority Committee
Proposal do endorse this in lieu of the language
that they had in their committee report. This,
essentially, is an effort to expand theofficeofstate
Auditor and, particularly, to place in the Consti-
tution a general description of the duties of the
office. That is self-evident. The framers of our
present Constitution, perhaps, thought it was self-
evident, when they designated an official as State
Auditor, that he would do some auditing, and in
the early days of the state, he did. The first book of
the reports of our State Auditor show that he
caught one of the early Governors with his hand in
the jar, to the tune of $500, and made his report on
that. It wasn’t long until the Auditor no longer did
any auditing, and we have reached a point where,
for a period of years, really, the state government
did not have what would be considered a complete
set of books as were used by businesses that would
be, perhaps, three- to five-man size operations or
larger, nor did it have proper accounting methods;
interbureau or within a department, the account-
ing methods were reasonably adequate, but there
was no correlation between them. And, in regard
to budgeting, it was really very sad-or not
budgeting is only a part of it. In regard to auditing,
I should say, of which budgeting is a part, it was
essentially nonexistent. And that is one of the
main reasons why I, and others, did feel that we
needed to revise our state Constitution. Back at
that time, 1957, we did not have an Executive
budget, we did not have a Legislative post-auditor,
we did not have a functioning LegislativeCouncil,
and so on. These things were all either prevented
or shaky because of restrictions in our present
Constitution. And we would creep out into the
legislative halls with a proposal to try to obtain
some of the things that we felt were needed to give
the people of the state the information they desired
and needed to play their role and to give
legislators the information that they desired and
needed to fulfill their functions. And we did,
gradually, obtain first the Legislative Council and,
through its recommendations, finally, a Gover-
nor’s budget from which the Executive Branch
becomes responsible. We have now had, for about
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4 years, a Legislative post-auditor, who has done a
fine job. And if, as you’ll recall, we have language
in our Legislative Article which authorized the
continuation of the interim committees of the
legislative body, which would include the commit-
tee which deals with this Legislative post-audit
and which hires, for a 2.year term, our Legislative
post-auditor. In addition, we have wanted to have
a fiscal analyst, and it is now my proposal-or our
Minority Committee Report Proposal-that we
expand the office of Auditor, which is a natural
place to place this function. We do not eliminate, by
no means should we eliminate, the use of the Legis-
lative post-auditor, but that, in itself, is not every-
thing that we need, and there is no way to
guarantee that we will even continue to have what
we have today, because the legislative body could,
in several ways, trim back the functions of this
Legislative  post-auditor. This could be done by an
appropriation reduction, or it could be done by
changes in statutory language which would trim
back the scope of the audit reports that he is now
able to make. There has been some thought given
to the fact that there may be some duplication.
This has concerned me. In some instances, there
may be duplication of effort by this new function-
ing Auditor and the Legislative post-auditor. I feel
that this is one of the many instances where, if
need be, we should sacrifice pure efficicn(,y  for the
safeguard of the auditing function, and I do not
believe that we would actually have duplication in
the ordinary situation. I feel that these men-
there would actually be four individuals--now
functioning much as a team, but each independent
of the other. This would be the budget director, the
Legislative post-auditor, the director of our De-
partment of Administration and the State Auditor.
But we emphasize, in this proposal, that the State
Auditor represents the people, because even if the
legislators for any reason-perhaps because of a
strong Governor or pressure exerted from any
direction-might not choose to force out into the
open all of the information that they might. Yet,
we would have here, an Auditor for the people
elected by the people and responsible to the people,
and we believe that he would see to it that the
people in the state and, therefore all legislators
also, did receive whatever information they felt
was proper. I could go on at more length, but I feel
that the essential element here-the first point is,
there must be external auditing. It is not sufficient
to have internal auditing. It is not sufficient to
have a good set of books, which we are now
obtaining, and I’m very grateful to the many

people, including the accounting profession in
Montana, which has labored long to produce for us
a correlated system of double-entry bookkeeping
systems for state government. And we do have a
good budget department, and we have a fine
Legislative post-audit. But we need this type of
external auditing to supplement and complete the
picture. An example which might be used-it’s in
today’s paper, so I refer to it, but there are
thousands of possible examples. There is ap-
parently to be some type of investigation of
moneys spent on a building on a campus at the
university. This is the type of thing which may be
done now. There might be a question of who
should do it and whether it’s being doneexactly in
the right manner. An operation like that-an
investigation like that-could be handled very
readily, I feel, by the office of State Auditor if it is
expanded into the size of a job that we contemplate
with this proposal. There have not been serious
scandals in Montana. There have been a few. The
size has not been large, and the number of
instances has been very few. At least we hope it
hasn’t existed and that we just simply don’t know
about it. But that has not been the case in other
states, and these other states, such as Illinois, had
the same kind of system that we have today, and
that did not prevent improper acts, stealing of
state funds, which were not uncovered until long
past the time when that should have been
uncovered. One of the reasons why is that, because
they thought they had machinery set up, they
went to sleep, and it didn’t function and therefore
these things happened. This is why, if we need to
err, I say err on the side of overinsurance rather
than no insurance. This little hearing that’s
coming up that I mentioned, too, I understand is
going to be taken before the State Board of Exam-
iners. We’re going to abolish the State Board of
Examiners, and I would question whether that is a
proper place to deal with a question like that. But,
for lack of anything else, perhaps it’s all there is. I
could philosophize at some length about the need
for this, whether to call it a fourth power, whether
we need a fourth power, whether we have a fourth
power, because many people claim to be a fourth
power-the press sometimes does, and withjustifi-
cation; lobbyists sometimes do, and with some jus-
tification; lawyers even claim, and I’ve heard
them, that they can handle this sort of thing, but I
contend that if we are serious drafters of a Consti-
tution, we should look at something like this. I
would like to call it a responsible innovation, but
I’m sure everybody considers their ideas respons-
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ible innovations. They’re innovations because it’s
something different from what we have; it’s re-
sponsible because they think it’s needed. But this,
while it’s as new as tomorrow, is as old as certainly
the Republics of Rome and Greece, almost as old as
our mountains. We do feel that public officials
should be accountable, that this accountability
extends to the financial matters, the funds that
they handle in trust. We believe that we have this
in Montana, but, I can assure you, we do not. And
you cannot find anything in our Constitution that
guarantees that we will have this typeof auditing.
It is important, it is needed; and I hope that it
meets with your approval.

CHAIRMAN GRAYBILL: Mr. Martin.

DELEGATE MARTIN: Mr. Chairman. I
sent up-1 don’t know whether it would be a sub-
stitute motion for Mr. Felt’s motion or not.

CHAIRMAN GRAYBILL: Mr. Martin, I
just wrote you a note on that, but I haven’t
delivered it. It looks to me like you need a motion to
amend. We have a substitute motion you can
amend by deleting Mr. Felt’s language and
putting yours in if you want to.

DELEGATE MARTIN: Can you handle it
from there for me.

CHAIRMAN GRAYBILL: Yes, for a-
while.

DELEGATE MARTIN: I’m a neophyte on
this.

CHAIRMAN GRAYBILL: Mr. Martin
wishes to make an amendment to Mr. Felt’s sub-
stitute motion. The amendment would strike the
language of Mr. Felt’s substitute motion-sub-
stitute amendment-substitute section and say,
“The auditor shall have such duties as provided by
law.” So, Mr. Martin’s amendment to Mr. Felt’s
motion-substitute motion-will be to delete the
substitute motion’s language and add the
sentence, “The auditor shall have such duties as
provided by law.”

Mr. Martin.

DELEGATE MARTIN: Mr. Chairman. It
seems to nie that the basic thing that we’re here for
is to put some fundamentals into the Constitution
and to make it flexible, not to go backwards. And
I’m sorry that this issue couldn’t have been
debated more and discussed more within our
committee, but, unfortunately, Mr. Felt was

unable to be present during the time that we took
the deliberations, and this comes as new material,
I have endeavored, as much as I could, to get some
information relative to the existing status of the
various departments of state government, as well
as the legislative officers-or audit-and the
Legislative Audit Committee. I think that the State
of Montana Executive and Legislative branches
might be compared to a President and a Board of
Directors, with the Legislature as the Board of
Directors; and, in this capacity, through my
studies and my experience, the Legislature has
been the innovative tool for good government in
Montana. This goes back to the time of when the
first committee was organized to reorganize the
government under Sam Ford. Prior to that,
Governor Dixon had made some efforts and
Governor Stuart had made some efforts to inno-
vate some improvements in the relationship and-
between the Legislative and the Executive
branches of government. But I think the greatest
inroad--or the greatest progress was made
probably starting in the 1950’s, when a group of
senators, of which one was in the hall yesterday
and is still a senator, Senator James, initiated
some research and some studies and some investi-
gative reports which led to the establishment,
eventually, of the Legislative Council. The Legis-
lative Council has been responsible for the
improvements and the development of an
improved state government, and those of us who
had a chance to talk to the Executive heads, as well
as the elective officer, had an opportunity to see
and know what they could or couldn’t do.
Presently, the Montana Legislative Audit Act was
enacted in 19-I think in 1967-and  it provides-
because the Legislative Assembly is responsible
for authorizing the expenditure of public moneys,
designating the sources from which moneys may
be collected, shaping the administration to
perform the work of state government, and is held
finally accountable for fiscal policy, the Legisla-
tive Assembly should also be responsible for the
audit of fiscal accounts and records, so that it may
be assured that the directives have been faithfully
carried out. It is the intent of this act that each
agency of state government be audited for the
purpose of furnishing the Legislative Assembly
with factual information vital to the discharge of
its legislative duties. We have had some of the
most dedicated public servants in the Legislature,
who have served as members of the Legislative
Audit Committee. Presently, we have Senator Bill
McKay, Senator William Mathers,  Senator
Thiessen, Senator Bertsche, Representative
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Gerke, Representative Nichols, Representative
Zimmrr and Representative Warden, and I would
say that there are eight people who are certainly
dedicated Montanans and dedicated to the task of
insuring that we do get responsible government.
And I’m sure that the record of the 32 or more
audits that they’ve made would indicate how
important it is that that be continued. Now, to get
back to one other thing, the central accounting
office was established in Washington, D.C., in
1921, and it has been an arm of the Congress.
When the Hawaii Constitution Convention met in
1950, only four states in the Union had Auditors
clearly responsible to the Legislature in the
performance of the post-audit function. But in
1967,  Montana was the 32nd  state which
established the independent post-audit function
within the Legislative branch. Since that time,
Maryland, Kansas, Idaho, Wyoming and perhaps
one or two more states have added a Legislative
Auditor, and that is the function of theLegislative
Auditor. Post-auditing is a legislative function,
and the auditing authority who performs this duty
should be selected by the lawmaking branch. And
contemporary literature on the subject indicates
that Legislative post-auditing is a trend. There are
35 Legislative audits in the United States; there are
12 elective auditors and, I think, 3 appointed
auditors. The State of Michigan had an Auditor for
115 years, and they discontinued the Auditor. This
Convention didn’t see fit to do that, but I would
say that no state--and this is significant-no
state in this country has turned to an elected state
audit program, in recent years, as the best means
of obtaining the independent post-audit. No state
has made any organizational change in the loca-
tion of its post-audit program other than to place
it under the responsibility of a Legislative post-
auditor. What accounts for  this trend, and why is
it so completely in one direction? It is because,
when you really get down to the relative
advantages and disadvantages of electing a State
Auditor, the disadvantages far outweigh the
advantages, and no state has yet been ready to
sacrifice the promises of the Legislative audit
program for the uncertainty of the elected auditor
system. For instance, the State of Colorado, a
certified public accountant was elected to be State
Auditor, and he was elected on the promise that if
he were elected, he would encourage the abolition
of his office. And subsequently, he was made the
head-Legislative Auditor and has done a remark-
able record. This quotations that I’m giving you
are from a Doctor Knighton, who is head of the
government department at Brigham University

and is regarded as the authority in the United
States on the subject. And he said, “Over the past 6
years, I have searched through the records of
Constitutional Conventions, state reorganization
studies, special research reports, publications by
authoratative  groups and the writings of numer-
ous authorities, and I have been overwhelmingly
impressed with their unanimity of thinking on
this subject in favor of a Legislative post-audit
program. Auditing is as much a part of an
integrated control system in a state as is
budgeting. It cannot be separated from the basic
pattern of responsibility inherent in the American
system of state government.” There was intima-
tion that there was all kinds of possibilities and
potentials of law violations and-that could be
resolved on this, but when you talk to the newly
created Department of Administration, when you
talk to the newly created-or investment officer of
the State Land Board, you begin to find that they
have developed their own controls. Mr. Saxby  of
the Department of Administration has initiated,
and has working, a pre-audit program. I asked
him, with respect to one report which is now in the
hands of the Attorney General, as to how that hap-
pened. He says, “Well, it happened because the au-
dit control should have been by the head of the de-
partment-or that department.” But these things
and the kind of people whom we have employed
now under the reorganization program are people
with integrity, with a reputation and a desire, not
to hold a job. Their job is held atthe  pleasure ofthe
Governor. They can be hired and fired, but most of
them will tell you that they can get a job any-
where, under the circumstance, and s”me  of them
have been employed from previous administra-
tions. Now, if we look at some of the things that
have been happening, and I’ll go into that, maybe,
a little later, some of the things that have been
happening in some of the elective offices, I think
you would agree with me that certainly we should
not destroy a tool of the Legislature. And I regret
that, if we had known that this would c”me  up,
that we couldn’t have had the bcnefitoftestimaxy
be fore  ““1‘ committee of Senators McKay,
Mathers,  Thiessen and Bertsche and Representa-
tives Gerke, Nichols, Zimmer  and Warden. I think
that they would certainly have been able to give us
an insight into it; but, in my opinion, the present
Legislative Audit system is the best meansifwe’re
going to strengthen the responsibility and the
check and balance of government. Today, that is
the thing that we’re trying to do. We have
strengthened the Legislature by providing annual
sessions. They’re going to be here m”re often:



918 M O N T A N A  C O N S T I T U T I O N A L  C O N V E N T I O N

they’re  going to be able to make a better  check on
the government process and the Executive; and I
think that the answer stil l  l ies in the Legislative
Audit. I hope for the adoption of my motion.

CHAIRMAN GRAYBILL: Mr. Artz.

DELEGATE ARTZ: Mr. Chairman. I op-
pose Delegate Martin’s substitute motion, support
Delegate Felt’s  Delegate Aronow  has told me not
to jump up; ifyou  waitlongenough,  somebody will
say it for you. But I feel, on this occasion, that I
should speak. As far as I  know, I’m the only
certified public accountant who is a delegate. Also,
I’m 50 miles from home, and I have my briefcase,
so that should make me an expert,  I  hope. Mr.
Felt’s proposal does not suggest that we abolish
the post-legislative-audit post.  It  merely will
supplement i t .  The accounting profession in the
State of Montana is well satisfied with the work
that  the post- legislat ive-auditor  has done,  but
t h e r e  i s  n o  p r o v i s i o n  t h a t  t h i s  w o u l d  b e  a
permanent thing for Montana. It  is  a legislative
act; it could be rescinded. Mr. Felt’s proposal gives
p e r m a n e n c y  t o  t h e  a u d i t  f u n c t i o n .  D e l e g a t e
Martin compared auditing with stockholders and
corporat ions.  Corporat ions,  the large ones,  send
out proxies. On your proxy, the stockholders elect
the auditor,  not the board of directors,  which is
comparable to the legislative body. The board of
directors have their own auditors in corporations,
who check up on management and give them
reports. But the auditor that the stockholders elect
c h e c k s  o n  b o t h  t h e  b o a r d  o f  d i r e c t o r s  a n d
management. We feel that this does that very well.
We feel that this post, by expanding the authority
and the-explaining what shall  be clone by the
Auditor, will protect the rights of the people. The
old section said that a Auditor was a custodian. We
have custodians for buildings also. There’s quite a
bit  of difference between a custodian of records
and an auditor. The scope of the Auditor is to check
the financial  accuracy of the records,  see that
there was adequate control  there,  see that  the
assets have not been dissipated, they have been
accounted for ,  see that  the laws have been
complied with, and on and on and on. I feel that
the State of Mont,ana  has taken several great steps
f o r w a r d  i n  t h e  p a s t  f e w  y e a r s .  A  u n i f o r m
accounting system has been established. Thepost-
legislative-auditor has been developed, has been
inaugurated, rather. We also have the 20 sections
of the Executive Department. We are getting some
organization in government,  hut we sti l l  do not
have an outs ide source,  an independent  souw+

guaranteed by the Constitution, that will see that
these  th ings  are  done correct ly,  somebody to
protect  the people.  One  of the main things in
audit ing in corporations is  that  the auditor ,  the
accountant ,  must  have  independence.  He  cannot
be under the control of either the board of directors
or management. He must bc able to go in, and if hc
finds that there’s a carload ofwhiskeymissiny, he
tel ls  the people,  because possibly i t  would get
somebody in dutch  that had hired him. Ifwe  have
him reporting to the people, have this necessary
independence, I think it’s good. The last point, the
necessity of auditing state funds, was discussed
very thoroughly in Revenue and Finance Commit-
tee. The committee as a whole felt  that this was
essential, and this proposal of Delegate Felt goes
along with what we’ve proposed, and I will read
that  and close.  “An audit  of  the investment
program shall be conducted at least annually and
submitted to the governor,  legislat ive assembly,
and chiefjusticeoftheSupremeCourt.“I  certainly
hope that  you support  Delegate Fel t’s  proposal .
Thank you.

CHAIRMAN GRAYBILL: Mr.  Johnson.
No. Mr. Jacobsen, excuse me.

DELEGATE JACOBSEN: Mr. President,
fellow delegates. I agree wholeheartedly with Mr.
Felt’s proposal. The Auditor, I believe, is one of the
most important elective offices in the state. I was
an insurance agent for a number of years in
Whitefish. That office, then, was very important;
and, of course, what is not really well known is the
fact  that  the Auditor  is  the ex officio Insurance
Commissioner. The only change I would like to
make in Mr. Felt’s recommendation is that it
should he, possibly, Auditor and Insurance Com-
missioner.  People by the hundreds have called
me, or I’ve told them by the hundreds where they
can get their insurance problems straightened  out.
And the Auditor has been the one that I have sent
them to.  I  hope that  you will consider  carefully
what Mr. Artz  has also said.  I t  is  important  that
the Auditor be accountable to the people, we the
people. Thank you.

CHAIRMAN GRAYBILL: Therefore, the
issue is now still on Mr. Martin’s substitute motion
to give the Auditor  such dut ies  as  shal l  he pre-
scribed by law.

Mrs. Warden.

DELEGATE WARDEN: Mr. President. I

would just like to rise in support of Fred Martin’s
motion to delete and say “as  prescribed by law.”
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We know that the Auditor is the ex officio In-
surance Commissioner. That is in the statutes.
That has been provided for by the Legislature. I
would like to say that-are we creating here
another monster? We have a wonderful Legislative
post-audit. There is provision, by law, for a fiscal
analyst, which would be a preaudit sort of thing. I
think the Legislature could handle this. I think
they should handle it. I think to create another de-
partment of government to be a watchdog
watching another watchdog watchdog that dog is
a rather difficult situation. I think we havewhatis
provided for here. I have talked to Francis
Kardanouve,  who is one of the people that  was
interested in this and who started the Legislative
post-audit. He agrees with me. He said this is a
Legislative Department function. It should not be
creating another department in the State of
Montana in government, and I would urge you
very strongly to consider this before you deter-
mine that you are going to have  another auditor
watching an auditor watching somebody clsc
audit. Thank you.

CHAIRMAN GRAYBILL: Mrs. Eck.

DELEGATE ECK: Mr. Chairman. I be-
lieve what we’re doing now is really trying to
justify what we did yesterday in creating an office
of Auditor, when it has been well publicized that it
has been a long time since the Auditor audits. Now,
I agree with Mr. Jacobsen, and I think almost
everyone does, that the Auditor appears to be per-
forming a really useful function as the Commis-
sioner of Insurance. But somehow, we can’t justify
putting a Commissioner of Insurance on the ballot
as an elective office unless wc are going to also
elect all kinds ofothercommissioners.  We couldn’t
justify putting him on the ballot as a paymaster. I
am somewhat sympathetic with Mr. Felt’s idea of
assigning to the Auditor, if we’re going to keep him
named an officer, an Auditor, and keep him as an
elected official, something that indicates that
auditing is really his function. However, I am also
a little skeptical about providing an office that
could come to duplicate what is being done by the
Legislative post-audit. Incidentally, I understand
that of all the officials that wereinterviewed about
their particular office, the Legislative post-audit
Auditor was the one who was not at all concerned
about keeping his office constitutional. His office
is doing a real job, and there’s no concern on his
part for having it assured in the Constitution. I
think that the place of the Legislative post-audit in
Montana government is really assured, it has

been really well accepted. This was one ofthe first,
one of the really old positions of the League  of
Women Voters. We supported a Legislative post-
audit for a long, long time. We dropped it a couple
of years ago because it had been so well
established that we didn’t think that it was
necessary to keep it on our list of support positions.
I really think that, under Fred Martin’s proposed
amendment, we could, maybe, add some reference
to an auditing function, but I think that, also, the
Legislature could do that. With the Treasurer,
we haven’t said that he’s going to necessarily
treasure anything; and I also think that if
Kevenue  and Finance thinks that some kind of an
investment function is necessary in this office,
that this is one that the Legislature could assign to
this office. I’d hate to see anything really locked
in, and I think that the interpretation of Mr. Felt’s
amendment might be interrupted--might come
this way. Thank you.

CHAIRMAN GRAYBILL: Mr. Roeder.

DELEGATE ROEDER: I’m really loath
to rise, but I feel I must speak to this-in support of
Fred Martin and in opposition to my good friend,
Jim Felt. Please look before you leap on this thing.
Yesterday, after lunch, this Convention decided
the shape of the Executive branch of government
on the basis of 90 minutes of debate. Two-thirds 01
that debate was devoted to Mr. Harbaugh’s heroic
efforts on his own behalf in dealing with the Super-
intendent of Public Instruction’s office. Therefore,
the major Executive offices really have received no
debate. Now, that may have been a foregone con-
clusion, and certainly I’m willing to live with the
results of that decision that we made yesterday.
But, please, please, do not be stampeded lemming-
fashion into creating an office of sniper-soup-
super-snoop that we have never considered. If
we’re going to try to create and innovate, as I think
this proposal asks us to do, we had better put it
back in committee, we had better open up
hearings. Certainly, certainly, this proposal
should have witnesses to testify on it. We have  had
one brief ad hoc committee meeting where this
proposal was introduced. It would seem to me the
essence of conservatism not to leap into the
unknown without careful consideration. Pleasedo
not be stampeded on the basis of emotional
language into buying something, we know not
what.

CHAIRMAN GRAYBILL: Mr. Harper.
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DELEGATE HARPF,R:  M r .  C h a i r m a n .  I
think we can all  appreciate the fact that we’ve
been nervous about voting in a title that does not
describe a position. I think there are good reasons
for having the State Auditor’s position. It’s been
adequately demonstrated that  he does many
things for the state and does them well. For one
thing,  he holds the records.  Vouchers and war-
rants go through his office, and in addition to be-
ing this Insurance Commissioner, in fact, and so
forth; but because we use the term “Auditor”, we’re
nervous,  apparently,  about gett ing him audit ing
functions,  rather than trying to f ind where the
best place to put the auditing function in our whole
system may be. I  simply rise as a person who
doesn’t  know many things technically about
finance, except to say that it seems to me strange
that  the man who holds the books should audit
them. In Illinois, the reference was made to the
kind of idea they have, and it was said that this is
what W E are now proposing-Mr. Felt  is  now
proposing. May I simply remind you that, if my
memory serves  me correct,  recently it  was the
Illinois Auditor who was caught with 2 million
dollars. And I submit to you that simply because a
man is elected by the people, his honesty as a poli-
tician is not necessarily guaranteed.

C H A I R M A N  G R A Y B I L L :  M r .  Schiltz.

D E L E G A T E  S C H I L T Z :  M r .  C h a i r m a n .  I
first came to this chamber here in 1951 as a lepis-
later, a n d  I’ve  b e e n  f o l l o w i n g  t h e  l e g i s l a t i v e
process  yather  closely ever since.  I’ve  got ten  to
know an awful lot of the legislators, and I think I
can say that Jim Felt is one of the authorities on
the  fiscal matters of this state. There may be one or
two others ,  one  of whom would be my partner,
John Shcchy, and one Groff from over in Ravalli
County. I think he knows what he’s talking&out,
and I think his position is well  taken. And I
t h e r e f o r e  r e s i s t  t h e  m o t i o n  o f  M r .  M a r t i n .
Yesterday I  voted against  the retention of  the
Auditor as a constitutional officer on the ground
that the Auditor formed no policy, had no reason
to be responsible to the people and was a totally
unnecessary consti tutional officer.  I  would urge
the position taken by Mr. Felt for the reason that
this  would give the man something to do and
would insure his responsibil i ty to the people.
However, I think the  most chilling point that Mr.
Felt made--we’re all agreed that some sort of audit
is necessary-and his most chilling point was  that
WC cannot, in any way, be assured that the  post-
legislative-audit will continue in its present form

o r  t h a t  it, w i l l  n o t  b e  d i l u t e d  i n  t h e  f u t u r e .
Accordingly, I support Mr. Felt’s position.

C H A I R M A N  G R A Y B I L L :  M r .  Garling-
ton.

DELEGATE GARLINGTON:  Mr .  Cha i r -
man. I  want to point out a few facts to this
assembly about this  si tuation,  al though I’m not
al together  persuaded that  we’re as  hungry for
facts as we are to conserve our initial opinions. I
think everybody agrees that an audit function is
required,  and i t  appears to have been impressed
upon the Legislat ive branch,  the people’s repre-
sentat ives,  quite  a  while ago and seems to be
functioning. The problem now before the house is:
how many layers of audit shall we have? There-
facts are that  there does exist  the Legislative
preaudit .  There exists the Legislative post-audit ,
and in  addi t ion to  that ,  any s ta te  agency that
receives federal funds receives also n federal audit,
by the federal people. HUD, HEW, et cetera,
conduct  their  own audit  of  the functions of  the
state whenever federal  funds come here,  so the
likelihood of embezzlanent  and defalcation  seems
to be pretty well  safeguarded.  The comment  is
made that it is necessary to put this in the Consti-
tution in order to protect the people. I just cannot
follow that ,  because we have worshipped at  the
shrine of the legislators as being thosc’that  the
people elect  and who represent them, and  we’re
making them very visible and responsible to the
people, and it is inconceivable to me that those we
vote for  every 2 years should suddenly become
some kind of alien force whom we can no longer
trust and whom we may think will  abandon any
concern for fiscal responsibility. I think that’s just
a misconception. But the thing I really  want to call
the attention of the house to is something that was
not presented in the original discussion at all and
was  only mentioned rather in passing by I>r.
Rocder,  who was urging us not to jump too hastily.
Ifyou  will  look at  thesecond half-thesecond two-
thirds of this proposal, you will find that it ceases
to discuss the matter of auditing and goes on into
the business of requiring this officer to analyze,
for the purpose of reporting to the public, whether
in his opinion public funds have been effectively,
economically and efficiently administered and
expended. Economically and  efficiently, effective-
ly-this makes this man, it seems to me, a sort of
political overlord in Montana. His functions cross
over those of the Executive branch, of the Legisla-
tive  branch, of the Judicial branch, via the precise
wording of the thing here. It seems to me that this
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creates a sort of rival Governor, so to speak, and I
think it is very easy to imagine that such a person,
with the tremendous fund of information which
would funnel in to him by virtue of the auditing
function, would find a way either to serve as the
great supporter of the Governor or the great sup-
porter of the Governor’s opponent or, perhaps, of
becoming a political giant in his own right in some
time in the future. And in this respect, it is truly an
innovation. It is not duplicated in any other Con-
stitution in America, as far as I’m concerned. And
I am just very anxious, when we’re treading on the
borderline between winning or losing this Con-
stitution, that we not now do something here, by
c r e a t i n g  a p o l i t i c a l  o v e r l o r d ,  t h a t  w o u l d  s o
frighten some more people that  they would con-
clude we had forgotten what we came here for.
N o w ,  a s  f a r  a s  c o n s t i t u t i o n a l  p r o v i s i o n  i s
concerned, assuringtothepublicthesecurityofits
f u n d s ,  I  f i n d  i n  t h e  R e v e n u e  a n d  F i n a n c e
Committee Proposal, Section 12, some very precise
and comforting language that applies to the whole
range of the public funds, that are the subject of
this  proposed amendment.  I t  just  says,  “The
legislat ive assembly shall  enact  the necessary
laws”-shall  enact,  mandatory-“to insure strict
accountabili ty of all  revenues received and
moneys  spent  by the  s ta te ,  subdivis ions  and
districts thereof.” So here is a constant mandate
upon the Legislature to be true to the public trust,
and i t  seems to me, that  this  is  the kind of
consti tut ional  draft ing that  is  adequate to take
care of this matter.

CHAIRMAN GRAYBILL: Mr. Rygg.

DELEGATE RYGG: I think Mr. Felt’s
proposal has merit. The testimony we received in
our  committee relative to the investment fund
showed that  we’re going to have to have more
audits than the Legislative post-audit  Committee
can do. We felt that with having about 300 million
dollars, we’should  certainly have at  least  an
annual audit; some of them thought even oftener
than that.  The Supreme Court-the judge who-
justice who testified there, was very-he felt very
strongly that an elected official would really
be more  responsible  than an outs ide  agency.  I
suppose this  would sat isfy his  requirements
because he did feel that an elected official  had
more integrity than anyone else, but we will
have to have outside audits. We’re going to have
to spend more money one way or the other ,
because if the Legislative post-audit can’t do it,
they’re going to have to hire firms of outside

accountants to do it. So, I don’t exactly know how
this would work out in the future. I don’t know if I
can tell exactly how it’s spelled from this proposal.
but I do believe that there is room for an outside
audit and, in fact,  an outside auditor is really
going to be necessary as far as that large invest-
ment fund is concerned. So I do believe this has
merit.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. President.
I agree  with Delegate  Martin. I set  some good
points  to Representat ive Felt’s  idea,  but  I  think
you have to realize that the Legislature, in the end,
is going to control whatever happens because all
appropriations must be made by the Legislature.
Now, I remember at times when Johnny Holmes
was Auditor  and he wasn’t  get t ing along with a
few friends of mine up here in this House of
Rcprewntatives  and they just cut him to ribbons.
We’d try and resurrect him over  in the  other  body.
Now, I think that it would be very well to leave this
to the Legislature. Now, the Legislaturemay, in its
wisdom at some later time, decide that they want
the Auditor to be the Legislative Auditor. I can’t
see it, but this could happen. I hate to tie the hands
of the Legislature down so tight as this.  You’re
forcing them to do things, maybe. that in 1990  or
the year  2000  wouldn’t be right. I think it would be
well if we just left this to the Legislature to deter-
mine the duties of the Auditor.  Now he is an
Insurance Commissioner.  This is  put in by the
Legislature; I want it left there-very keenly want
it left there. I think it would be well if we looked
at it that way and just remember the Legislature,
through the power of control of appropriation, can
either go out here and make the Auditor stronger
or weaker.  And,  as to the answer of  that  the
Legislature might not get  the appropriations,
having been a legislator,  I  am sure that the
Legislature can tell the Governor “You won’t get
your appropriat ions unti l  we get  ours signed.”
Now, that’s another l i t t le prerogative that this
Legislature has, so I think it should be left to the
Legislature.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
feel compelled to speak in opposition to this very
strongly because I have been the Chairman of the
Executive Committee, and while what I have to
say has been said before,  I’ve jot ted down here
nine reasons I think this should not be done. First,
of all, it’s creating a new office on the spur of the
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moment, and if there’s anything more foolish than
doing that,Idon’tknowwhatitis.Ifwe’regoingto
create a new office, we ought to think about it; we
ought to study it; and we just don’t have the time to
do it. And I submit this body doesn’t have the
confidence to do it. And I don’t mean that
offensively to any of you, but it just is that none of
us arc thoroughly expert in state government to
that extent, and I think that it should be studied
for many  years, or months at any rate, and left to
the Legisla&e.  Secondly, it could very well disrupt
the whole reorganization program that has been
recently put in, and which the Executive Commit-
tee did not touch, and we could then be doing more
harm than good. We could be setting back the
efforts of all these people through the years to
actually reorganize the Executive Department and
to bring it into state government. If it is a good
idea, I submit that the Legislature will do it. As Mr.
Mahoney so ably pointed out, if it is a bad idea,
they will not do it. Even if we think it is a good
idea, the legislature can still kill it by not funding
it. Number four, I think it is themostradical thing
we have  yet proposed in the Convention, and
while I might be labeled a radical by some, I think
that if this were to come out in the Executive
Article, and even though I’m the Chairman of the
Executive Committee, it would be to my personal
dishonor for the rest of my life to do this sort of
thing. Number five, as Mr. Roeder  has puinted  out,
we have given no opportunity to the state officials
to oppose this plan; it would be the most flagrant
violation of due process [not] to allow people who
know something to offer what they do know.
Number six, it would be a duplication, and we
would be creating a duplication on the spur of the
moment without knowing what the cost ofit might
be, and cost is important. Again, if it’s worth the
cost, it ought to be studied and see if it’s worth the
cost, and the Legislature can do that. I come back,
number eight, to the fundamental principle of con-
stitutional law the world over, that the Legislature
is the will of the people. Whether they don’t do
what I like, it’s because thepeopledon’twantto do
what I like. If I lose in one session of the Legisla-
ture, I can keep coming back until I get my way. If
it’s R good ides, I may eventually persuade the
peoples’ representatives to pass it. If, after it’s in
effect, it’s found out to be a bad idea, the peoples’
representatiw  can repeal it. That is the inherent
flexibility that must exist. It is the American way
of life to the extreme. For many years it took to get
legislation through Congress. They keep fighting.
They put it in. When it’s bad, they repeal it. Just

doesn’t mean that it’s bad. The Legislature is the
will of the people. You’ve got to trust the Legis-
lature. That is fundamental. What we’ve done
here is so far, is to enable the Legislature to
discharge its function more efficiently. I think
that’s the greatest step thatwe’ve takenin  the Con-
vention, and I think it would be terrible to reverse
that trend and to, in effect, destroy the good we’ve
done so far. Number nine, I think that it’s perfectly
clear that we voted yesterday to keep this-the
state auditor in the Constitution, because, very
frankly, he is an Insurance Commissioner. The
insurance agents of the state are satisfied with
him, and we did it because we were afraid we
might turn all those insurance agents against the
Constitution. But the fundamental point is: let us
keep doing exactly what we are doing as long as
we’re retaining him as a constitutional officer. In
the present Constitution, he has no constitutional
duties at all. He just has duties prescribed by law,
and I think that it should be retained that way,
being that we have decided to retain it as a
constitutional officer. Now, if I have been hard on
my  idea of my friend, Mr. Felt, I respect him; he
is an able legislator, and I just submit it’s unfor-
tunate that he was absent and couldn’t have put
this into the mill beforehand so people could have
had a chance to think about it. And it isn’t that
maybe it isn’t a good idea; it may very well be a
good idea; and I think that maybe Mr. Felt can
present it at the next session of the Legislature and
see if it is a good idea. If the Legislature thinks it’s
a good idea, they will adopt it; if they think it is a
bad idea or if they think the benefits to be gained
are not worth the cost, they may reject it; they can
study it. It is the most sensible thing, I submit, to
let this matter to the Legislature and to retain our
current Constitution. Thank you, Mr. Chairman.

DELEGATE SKARI: Mr. President. I
think, too, that it is unfortunate that this was not
presented earlier in the committee. It does seem to
have some merit. However, I think it does make
substantial changesin theentirecommittrereport
and it can change other factors in the report. I
think a coherent, overall plan is necessary. For
that  reason,  I support  Mr. Martin’s amendment to
allow the Legislature to determine these duties by
law. I think Mr. Mahoney stated that the
Legislature can strengthen the Auditor’s office. I
would rather not make a decision in an hour which
can send repercussions all through the state
government. I think I’m bccominp  more and more
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CHAIRMAN GRAYBILL: Mr. Komney.

DELEGATE ROMNEY: Mr. Chairman. I
also support the position of Delegate Martin. I do
not see any necessity ofthis matter being  placed in
tht~  Constitution, and if it is, Delegate Garlington
has also pointed to a way in the direction given to
the Legislature in the Revenue and Financereport.
I’m also impressed with Delegate Garlington
placing his finger upon the possibilities of build-
ing up a political power in this office of the
Auditor. Presently, we have--everyone recognizes
the need for this audit. We-the Legislature recog-
nized it several years ago, I believe in 1967, when
we established the office of the Legislative post-
audit. Since then, everyone seems to agree that it
has been working splendidly, the only criticism
being that it has not been able to make audits
often enough. This can be cured by adequate
appropriations being made by the Legislature for
this purpose. The Legislature has a committee,
which is composed of bipartisan members of both
the House and the Senate, who watch over the
operations. Thus it is a bipartisan direction of the
matter. If you create another office of audit, which
is an elective office, sometime someone who has
unscrupulous political aspirations may decide to
USC  the office as a club. This was indicated also
by Delegate Garlington, and I think his criticism
possesses great merit. I support the substitute of
Delegate Martin.

CHAIRMAN GRAYBILL: Mr. Berthel-
son.

DELEGATE BERTHELSON: Mr.  (‘hair-
man.

CHAIRMAN GRAYBILL: Mr. I:r,~thel-
son.

DELEGATE BERTHELSON: I want to
say-state  my position in six words. I support Mr.
Martin’s substitute motion. Thank YOU.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Martin’s substitute motion for
subsection 6 of Article IV.

Mr. Felt.

DELEGATE FELT: Mr. Chairman. I
hesitate to take any time, but it could be that this is
the most appropriate time for me to endeavor to
answer some of the comments that have been

made contrary to this i~roposal.  N>~tur~~lly,  I
rrsprct the  opinion of ;111 of the delegates who
disagrw.  as well  as tllwe  who agree with me on
this. On the  mattw  of time, I’m sure that we all
regret  that our  tilu<’  is limited, but that we were
given  a job and a period of time in which to do it.
We are asked ru prrsent  an improved state
Constitut ion to IX  considered by the people:  o f  the
state, and WP  have to get at it. I am somewhat
hemuwd  by wference  to this as the most radical
proposal. I’rrhaps  that takes the heat off some
other  people  who might have been fearful that
their ideas were  going to receive  such a tag. I can
assure you that the Legislative post-audit was
considt:red extremely radical when it was
proposed and that it did not have smooth sailing
through the Legislature and that it stil l has sleep-
ing resistance within the Legislature and that
it could run into troubles. But I dra  not feel  it is
radical. There is some elements of innovation in
this. One of the most impurtnnt  ones I will simply
mention because it has heen  dealt  with about
sufficiently. This places  it in the Constitution
where it belongs. In addition, this is good
business; simple; that is, generally  not thought to
be too radical. It is only considered radical, I think,
in the sense that there will be r&stance  from
those  who  are going to he audited. They  may think
that it is a radical thing to do. As to disrupting
Executive Reorganization, I doubt that it will
disrupt it. Why would good auditing--complete
auditing disrupt it? Ifit  weds  to bc disrupted, then
let it be. Is this a new office? We are  lold the
Legislative post-auditor is a great thing. We are
told that this willheaduplication,and  thenweaw
told this is a new office. What kind of paradox is
that? Essentially, I would say for the considwa-
tion of all the delegates, this is primarily needed  in
the Constitution because it is good business.
Secondly, it is needed there because the people
thcmselves  will feel safer  it they know, first, that
we thought about good auditing and requiring it in
the Constitution and, second, that WC!  did
something about it. When we delete the  state
examiner-the State Board of Examiners and we
continue the office of State Auditor but, apparently
with the supposition on the part of a few that this
is simply a sop to continue the administrative
duties that he  now performs, I say the  people are
going to wonder why we did not, in fact. make  an
auditor out of the State Auditor. This, I am  sure,
was not considerecl  too radical when our Constitu-
tion was adopted 90 years ago and that they  did
intend that the Auditor would do some audit&. I
do not believe it too radical for the people or for us
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today, nor do I think that we should kill this idea
simply because there is a time limitation. I can
assure you that this was considered. It  was
discussed considerably at our committee meet-
ings. This is a part of the minority proposal which
has been given rather favorable consideration by
this Convention, and it has been considered by
many individuals over many years. I will not say
more, although I would wish too that there was
time to discuss this in greater depth, to discuss
such things as performance auditing. I feel it is
necessary to say that the provision now resting in
a proposal of the Revenue Committee is admir-
able. It does not go as far. It uses the phrase
“strict accountability.” This, in auditing terms, is
a limiting feature, and while it would do part of
what we are talking about here and while I do not
care whether this is placed finally in the Executive
Article, in the Legislative Article, or in the article
dealing with Revenue and Finance, let’s get it in.
We do not know what will happen with our
proposal on Revenue and Finance, and we can let
the Style and Drafting Committee or the body de-
cide where best to place this. But by all means, I
hope that the Convention will guarantee to the
people, and to ourselves as part of the people, that
we have required that the manner of auditing-
external auditing, I don’t-I will not go into a fine
definition of the differences between preauditing,
post-auditing and performance auditing, but
external auditing is a term I will use. And that is
what we need and that is what this will give us in a
permanent form.

DELEGATE KELLEHER: Mr. Chair-
man. I am torn between the arguments of D&gate
Martin and my learned brother Felt, and I cannot
make an intelligent decision at this time. And I
move, therefore, that this matter be passed over
until the time that we consider, in the Committee
of the Whole, Mr. Rygg’s  proposal on Revenue and
Finance.

CHAIRMAN GRAYBILL: Your proposal
is to pass this on to Revenue and Finance, is that
right?

DELEGATE KELLEHER: Yes, sir.

CHAIRMAN GRAYBILL: All right, Mr.
Kelleher’s motion is to pass Section 4, subsection
6, to Revenue and Finance. It’s apparently a-1
would consider it a motion to w-refer but we’ve
re-referred it to Revenue and Finance instead of to

Mr. Wilson, do you really want to debate this?
All right.

Mr. Wilson.

DELEGATE WILSON: Mr. Chairman. I
would resist Mr. Kelleher’s motion. I think at this
time that we are discussing the Executive branch.
We have some comments on the Auditor in the
minority report, and if Mr. Kelleher’s motion is
resisted, I will present them at that time.

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. Kelleher’s motion to pass
Section 4, subsection 6, on the Auditor, to the
Revenue and Finance Committee, to re-refer it to
the Revenue and Finance Committee, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it, and so ordered. We’renotdebatingMr.  Martin’s
amendment that the duties of the Auditor be
prescribed by law.

Mr. Simon.

DELEGATE SIMON: Mr. Chairman.  I
have to go to the dentist in about 5 minutes, and I
want to make a long speech. I support Martin.

CHAIRMAN GRAYBILL: All right. So
IIlXly-

Mr. Wilson.

DELEGATE WILSON: Mr. President. I
would like to read, at this time, comments on the
minority report, page 50. We say, in addition to the
language of Section 4 proposed by the majority in
subsection 5, we have provided for the duties of
the Auditor so that its office may be strengthened
and our citizens may be assured that there will
always be a completely independent elected
Auditor, free of political pressure and responsible
to the electorate to protect their fiscal affairs. The
creation of a gubernatorial-appointed department
head as a complete repository of all the state fiscal
and audit functions is an overcentralization of
power and an open invitation to corruption.
Montana, even under its present system, has
recently experienced two separate embezzlement-
type situations. One was uncovered by the Bank
Examiner’s office; the other by the State Auditor’s
office. Neither were in existence for a particularly
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before their discovery. Due to the relatively fast
discovery of these transgressions, full restitution
was made possible. Therefore, i t  is obviously-
therefore,  i t  is  very necessary to retain control.
Obviously, any system ofcontrol which vests total
control in one person or department is not a good
system of control and, in fact, would invite misuse.
I would like to quote from a book that I was
presented with yesterday,  and i t  says,  in  fact ,
this-

C H A I R M A N  G R A Y B I L L :  Mr.  W i l s o n ,
may I interrupt you? How much do you expect to
read from the book; just a sentence or two’!

D E L E G A T E  W I L S O N :  J u s t  a  f e w  s e n -
tences.

C H A I R M A N  G R A Y & I L L :  A l l  r i g h t .

D E L E G A T E  W I L S O N :  “...state  a u d i t o r
must obviously be free from the influence of those
whose accounts they audit, but their independence
from the legislature is  also considered to be
justified on the grounds that polit ical  parties
might otherwise bring pressure to bear on them.”
Mr. Chairman, I move that this body consider the
minority report.

D E L E G A T E  M A R T I N :  I  a m  n o t  r e a d y  t o

C H A I R M A N  G R A Y B I L L : YOU can’t
move it, but we’re  on Mr. Martin’s amendment to
the substitute motion and the Chair would like to
put the question-No. Now, wait  a minute; that’s
Mr. Felt’s

Mr. Martin, are you ready to vote?
Very well.  The question is on Mr. Martin’s

amendment to the substi tute motion which has
the effect of making Section 4, subsection 6, on the
Auditor, read as follows: “The auditor shall have
such duties as provided by law.” So many as shall
be in favor of  that  proposed wording,  say Aye
and-vote  Aye on the vot ing machines ,  and so
many as shall be opposed, vote No.

Mr. Martin, for what purpose do you rise?

vote

C H A I R M A N  G R A Y B I L L :  M r .  M a r t i n ,  I
asked if you were ready to vote and I thought you
said yes, but I’ll cancel the vote and we’ll start over
again.

Mr. Martin, you may close.

D E L E G A T E  M A R T I N :  I  a g r e e  w i t h  t h e
reference in the Revenue and Taxation article,
that it should be left to the Legislative Assembly.

The State Auditor tells me that the cost to initiate
this would be from three hundred thousand to five
hundred thousand at a minimum. The Auditor, as
presently Commissioner of Insurance, doesn’t use
CPA’s to make the audits of the various insurance
companies.  There is passed around here a l i t t le
item, “Blessed is the man who, having nothing to
say, abstains from giving in words evidence to the
fact .”  Thank you.

CHAIRMAN GRAYBILL:  For  w h a t  p u r -
pose do you rise, Mr. MrKeon?

D E L E G A T E  McKEON:  To be rt,corded  a s
present, Mr. Chairman.

C H A I R M A N  G R A Y B I L L :  V e r y  well,
you’re present and may vote.

The voting machine is  now open t.0  vote  on
this for opposition. All those that are  in favor  ~1
Mr. Martin’s proposal to make the Auditor’s duties
as provided by law, pleaw  vote  A.vc.  and  thwx
opposed, vt~te  Nay. Have  all the delegates  vt,tctl?
I)ow any d&pate  wish to chang:r  his votu?  l’leaw
lw0rd  the  vote.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absen t
Anderson,  J . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Anderson,  0 . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Arbanas...............................Ay e
Arness.................................Ay r
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
B a t e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rerg...................................Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock...............................Ay e
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
B owman...............................Ay e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
B r o w n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Gate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
C r o s s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood.............................Absen  t
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Dnvis..................................Ay e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington.............................Ay  e
Graybdl-Charman . . . . . . . . . . . . . . . . . . . . . Aye
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harbaugh .Absent
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
H arper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf...............................Ay  e
Lorello.................................Ay e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mansfield..............................Ay  e
Martin.................................Ay e
McCarvel... . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
M c N e i l . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Melvin.................................Ay e
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Noble..................................Ay e
Nutting................................Ay c
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Pemberton.............................Ay  e
Rebal..................................Ay e
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Roeder.................................Ay e
Rollins.................................Ay e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Siderius. Aye
S’nnon  . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
S kan ..,  _.................... Aye
Sparks.................................Aye
spew . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Swanberg..............................Aye
‘rook  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Van Ruskirk...........................Aye
Vermillion _. .Aye
wagner Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Warden................................Aye
Wilson . . . . . Nay
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . ..Aye

CHAIRMAN GRAYBILL: Mr. Woodman-
sey, for what purpose to you rise Mr. Wood-
mansey?

DELEGATE WOODMANSEY: Mr. Presi-
dent. Due to the change in seating, I’ve voted and
it shows in Mr. Scanlin’s spot. I just wasn’t
thinking and I want-

CHAIRMAN GRAYBILL: I understand.
We’ll change your vote.

DELEGATE WOODMANSEY: I’m sorry
about it. I’ll try to go back to the other seat until the
board is changed.

CHAIRMAN GRAYBILL: Mr. Clerk,
strike Se&in’s name, he’s absent today anyway,
and put Woodmansey there; and we’re all right
until we correct it at noon. Will the clerk announce
the vote.

CLERK SMITH: Mr. President, 62 voting
Aye, 31 voting No.

CHAIRMAN GRAYBILL: 62 having
voted Aye and 31 No, themotion carries. Members
of the committee, you have before you then, on the
motion of Mr. Martin that when this committee
does arise  and report, after having under consider-
ation Section 4, subsection 6, that it recommend
that this language be adopted. So many as are in
favor of that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it, and so ordered. Mr. Habedank has a proposed
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ammdment for Section 7. May I read it. Mr.
Habedank‘!

DELEGATE HABEDANK: Please.

CHAIRMAN GRAYBILL: Mr. Habednnk
proposes that Section 7 wad:  “The superintendent
of’ public instruction shall have such  duties as are
provided by law.”

Mr. Habedank.

DELEGATE HABEDANK: Mr. Chair-
man. That’s subsection 7 of the-

CHAIRMAN GRAYBILL: Right.

DELEGATE HABEDANK: -section
we’re on. The purpose of this amendment is that
we, in our wisdom, determined that the Superin-
tendent of Public Instruction should be an elected
officer specified in the Constitution. If we’re going
to spend that space on it, I think we should also
give it the dignity ofhaving  those duties which are
prescribed by law. At the present time, it’s ignored
in the Constitut ion.

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. Habedank’s amendment
that we add a subsection 7 to say “The superin-
tendent of public instruction shall have such
duties as are prescribed by law”, please signify by
saying Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it. Mr. Habedank-No, I’ll put it myself. Members
of the committee, you now have before you, on the
motion of Mr. Habedank that when the committee
arise and report, after having under considera-
tion Section 7, that they recommend it do pass. All
those in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.
The ‘:hair is now on Section 5 of the majority
report, on page 6. Will the clerk please read Section
5, sub. 1.

CLERK SMITH: “Section 5, sub. 1, Com-
pensation. Officers of the executive department
shall receive salaries provided by law, which may

be increased but not decreased during their term of
office.” Section 5, subsection 1, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report. after having under consideration Section 5,
subsection 1, that it recommend the same be
adopted.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman.
This section amends the present Constitution to
provide that the salaries of the elected officials
may  be increased during their term of office, but
not decreased, which is exactly the reverse in the
present Constitution. It ’s self-evident what we’re
doing. The comments in the first two paragraphs
of the majority report cover the thinking of the
committee. I will not read them into the record,
and I will not speak further on it unless there is
opposition.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. I
move to amend Section 5, subsection 1, page 6,  by
placing a period after the word “law” in line 5 and
deleting the remainder of subsection 1.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nutting’s
amendment is to put a period after the word “law”
on line 5 and delete the language “which may be
increased but not decreased during the term of
office.”

Mr. Nutting.

DELEGATE NUTTING: My comments
will be very brief. If there has been an injustice for
the past 80 years that’s penalized the officeholder,
I see no reason why we should compound the issue
by doing an injustice to the taxpayer for the next
80 years. Let’s put both on an equal basis, both
shares the ups and downs. Thank you.

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. Nutting’s amendment to
put a period after the word “law” and strike the
words “which may be increased but not decreased
during the term of office”. signify by saying Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.
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CHAIRMAN GRAYBILL: The Ayes have
it. So ordered. The issue is on Section 5, subsec-
tion 1, which now reads: “Officers of the executive
department shall receive salaries as provided by
law.”

Mr. Joyce. Is there further discussion’?
Mr. Habedank.

DELEGATE HABEDANK: Mr. Chair-
man. In view ofthe action which was just taken, I
am wondering what the result of this next vote
would be. Could you explain it? We would have
salaries provided by law (Inaudible)-

CHAIRMAN GRAYBILL: It means that
the Constitution would say that the Legislature
would set the salaries.

DELEGATE HABEDANK: It’s too late to
argue about t,he  other, so I guess I’11 sit clown.

C H A I R M A N  G R A Y B I L L : All right.
Members of the committee, you have hefore you,
on the motion of Mr. Joyce that when this
committee does arise and report, after having
under consideration Section 5, subsection 1, as
amended, that it recommend the same beadopted.
So many as are in favor of that motion, please say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL :  So  o rdered .
Will the clerk read subsection 2?

CLERK SMITH: “Section 5, subsection 2.
No elected officer of the executive department
may, during his term, hold any other public office
or receive compensation for his services from any
governmental agency. He may be a candidate for
any public office during his term.” Subsection 2 of
Section 5, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having under consideration Section 5,
subsection 2, that it recommend the same he
adopted.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: I have to confess
that I thought that first section would go through
without any problem, being that the committee
was unanimous, both minority and majority, but
it hasn’t, so now we’re on line 21 of page 22. The
second paragraph, which is what we’re now
considering, the committee says as follows: It
makes it clear an elected official cannot hold two
public offices at the same time, nor can he be on
two government payrolls or receive compensation
from the federal and state government for
performing governmental duties. It also clears
any ambiguity that arises from the last sentence
of the present Article VII, Section 4, and makes it
clear the officers of the executive department can
seek another office without resigning. Upon
election, of course, because of the first sentence, he
must resign or decline one or the other.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. President. Of
cowse,  this should go through without any proh-
lem except we have placed the Legislature in a
position of fixing anyone’s salary; if they don’t
like them, they can now cut it down to a dollar.
They may need another public officer. I support
the majority, but I think our last action was ill-
advised.

C H A I R M A N  G R A Y B I L L :  M e m b e r s  o f
the committee, you have before you subsection 2,
on the motion of Mr. Joyce that when this
committee does arise and report, after having it
under consideration, that it recommend the same
do pass.

For what purpose do you rise, Mr. Kelleher?

DELEGATE KELLEHER: I’d like to ask
a question of Mr. Joyce, if I could, please.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l .
Please try to get up before I try to put the-

DELEGATE KELLEHER: I tried.

CHAIRMAN
next time.

D E L E G A T E
but-

CHAIRMAN

G R A Y B I L L :  - q u e s t i o n

K E L L E H E R :  I  t r i e d  t o ,

GRAYBILL: All right.
That’s fine. Mr. Kelleher, go ahead

DELEGATE KELLEHER: -you swing a
fast gavel, Mr. Chairman.
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CHAIRMAN GRAYBILL: (Inaudible)

DELEGATE JOYCE: I yield

DELEGATE KELLEHER: Mr. Joyce, no
elected officer may receive compensation for his
services from any governmental agency. I’m just
concerned with National Guard Officers. For
instance, my brother Pete, down the row here, is a
National Guard officer. Could he be Governor and
still hold his commission? Or say, Auditor, or
something--a governmental agency, would that
be-

DELEGATE JOYCE: He could be Gover-
nor and he would then be, maybe-statutorily,
he’d be theCommanderoftheNationalGuard,  but
he couldn’t get any extra salary other than his
Governor’s salary for being theCommanderofthe
National Guard.

D E L E G A T E  K E L L E H E R :  W h a t  i f  h e
were State Treasurer?

DELEGATE JOYCE: He couldn’t either,
under this section.

CHAIRMAN GRAYBILL: Mr. McCarvel.

D E L E G A T E  M c C A R V E L :  W o u l d  M r .
Joyce yield to a question?

DELEGATE JOYCE: Mr. Chairman, I
will.

DELEGATE McCARVEL: Does this re-
move attorneys that are holding office, such as
legislator, from being retained by any of the
agencies of the state government?

DELEGATE JOYCE: Well, the section
says, Mr. McCarvel, “no elected officer of the
executive department”, so it doesn’t pertain to the
Legislative Department,

DELEGATE McCARVEL: Thank you,
Mr. Joyce.

C H A I R M A N  G R A Y B I L L :  M e m b e r s  o f
the committee, you have before you subsection 2 of
Section 5, on the recommendation of Mr. Joyce
that when this committee does arise and report,
the same shall be adopted. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it. Will the clerk read subsection 1 of Section 6.

CLERK SMITH: “Section 6, subsection 1,
Vacancy in Office. If the office of lieutenant
governor  becomes vacant by his succession to the
office of governor or by his death, resignation or
disability as determined by law, the governor
shall appoint a qualified person to hold and sewe
in that office for the remainder of its term.”
Section 6, subsection 1, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration
Section 6, subsection 1, of the Executive Article,
that it recommend that the same be adopted.

CHAIRMAN GRAYBILL: Mr. Joyce.

D E L E G A T E  J O Y C E :  M r .  C h a i r m a n .
This section presupposes that the Governor and
the Lieutenant Governor will run as a team. It was
therefore thought desirable to allow the Governor
to appoint his own teammate for the remainder of
the term when a vacancy exists in the office of
Lieutenant Governor. However, with the other
officers, we followed the established pattern of
requiring election if the vacancies occurs in the
first half of the term. Now, in this connection, I
may as well-no one is paying any attention;
they’re just voting everything up and down. This
has been called to my attention; this creates some
problem. Under the current Constitution, we elect a
Lieutenant Governor independently of the Gover-
nor. So the current Constitution provides that if, in
the first 2 years of the term, the Governor dies, that
elected Lieutenant Governor then becomes the
Governor. Since we are changing the system-now
we are going to have the Lieutenant Governor and
the Governor run as a team. A vote for both of them
is-you’re only allowed one vote; you must take
the ticket as arranged, and, ofcourse, presumably,
the people, if they don’t like the Lieutenant
Governor nominee, they may vote against the
Governor on that account. But, at any rate, they
are voting for the two as a team, and so, the people
have elected them. However, if the Lieutenant Gov-
ernor dies, then we thought it con,sistent to say
that he should pick another teammate because he
picked the teammate to begin with. And we are
following the present system that allows him to
serve the remainder of the term. It was discussed
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in committee; the theory-the consensus of the
committee was that, since he was a teammate,
that the Governor would pick a man, if the
Lieutenant Governor died, who had his same
political philosophy; since they had just been
recently elected at the polls that this man would
then carry on the program that the Governor had
adopted in the event the Governor should die
immediately after appointing a new Lieutenant
Governor. That’s the thinking of the committee,
and that’s the way the section reads, and I submit
it for your consideration.

(Committee of the Whole Chairmanship
assumed by Mr. Aasheim)

CHAIRMAN AASHEIM: Mr. Graybill.

DELEGATE GRAYBILL: Mr. Chairman,
members of the Convention. I’ve asked Mr.
Aasheim to take the Chair so that I might make an
amendment here. I’m one of the persons, at least
who spoke to Mr. Judge about this, and I’m
concerned about one thing in this language, and
that is that it says that if the Lieutenant Governor
becomes the Governor, he may appoint someone to
replace him as Lieutenant Governor. I think we
should-I will move to amend that by adding, at
line 15, an amendment to Section 6, sub. 1, after
the word “office” to read as follows-strike the
rest and read as follows: “until the next succeed-
ing general election, when a replacement shall be
elected to serve the balance of the term”-“until
the next succeeding general election, when a re-
placement shall be elected to serve the balance of
the term.”

Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Graybill.

DELEGATE GRAYBILL: What concerns
me is that, if the Governor died or resigned or for
any reason didn’t take office early in his first term,
the Lieutenant Governor would then appoint a
replacement. If, then, a senator died or a con-
gressman died-as we are all aware, the Gov-
ernor often likes to move up-he could resign
again, have the Lieutenant Governor, who is now
an appointed man, become the Governor, and he
go on to Washington. At this point, we have, for a
long period of time-over 2 years--an officer as
Chief Executive of this state who was not elected
by the people. It’s true, they run as a team; I’m in
favor  of the team idea, but it does not seem to me
right that we should let someone be the Chief
Executive of this state who has been appointed

rather than elected past a general election. That’s
all I have to say.

CHAIRMAN AASHEIM: Any discussion
on the motion of Mr. Graybill?

Mr. McCarvel.

DELEGATE McCARVEL: Mr. Chair-
man. Would Mr. Graybill yield to a question?

CHAIRMAN AASHEIM: Will Mr. Gray
bill yield?

DELEGATE GRAYBILL: Yes, I’ll yield.

DELEGATE McCARVEL: What would
happen if R Republican was in power and he took
the job as senator and the Lieutenant Governor
was moved up? Then who would run for election,
just Republicans?

DELEGATE GRAYBILL: No, I think
that-

DELEGATE McCARVEL: Well, you’d
have to keep the team, the political team together.

DELEGATE GRAYBILL: May I answer
your question now?

DELEGATE McCARVEL: Yes.

DELEGATE GRAYBILL: Okay. No, I
think that if the Lieutenant Governor has now
moved up and he has appointed a man-that’s my
situation--and the Lieutenant Governor has now
gone on to Washington and the appointed Lieu-
tenant Governor is Governor. Then, at the next
general election, they should have to run. If it was
less than 2 years, at the next general election,
they’d run as a team; but if it was-if the Gover-
nor’s term wasn’t up, it’s the Lieutenant Governor
we’re replacing. Then, we would just have a Lieu-
tenant Governor on the ballot for that second-year
election. I just don’t like to go past a general
election with an appointed-No, I’m sorry; I’veex-
plained that wrong. The Governor would then run,
right. The Governor would then run-or should
then run and not go past the general election.
Now, I don’t know if my amendment does it;
maybe  I haven’t thought it through, and perhaps
we should think about that. But my point is that I
don’t like to see a situation which would allow an
appointed official to govern this state past a
general election, because that seems to me to be
antidemocratic, with a small “d”.
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DELEGATE McCARVEL:  Mr. Chair-
man. Would Mr. Graybill  yield to another ques-
tion?

CHAIRMAN AASHEIM: Will you yield to
another question Mr. Graybill?

DELEGATE GRAYBILL: Yes, sir

DELEGATE McCARVEL: Would, then,
when thenext-we’ll  say that it became vacated in
2 years, and then at that time, would the office be
declared vacant and a new election held, so that
there would be Republicans and Democrats or
Independents running for the office?

DELEGATE GRAYBILL: It would seem
to me that if we got past-if the vacancy occurred
in the second half of the Governor’s term, that it
automatically corrects itself at the next general
election.

DELEGATE McCARVEL: Right.

DELEGATE GRAYBILL: It’s only when
the vacancy occurs in the first half of the
Governor’s term, that I’m concerned. If that
happened, this appointed man-1 don’t mind him
being appointed and serving out some part of a
Governor’s term; that might be necessary-but I
don’t like to see him serve for 2 full years after a
general election where he didn’t have to run.

DELEGATE McCARVEL: Thank you

CHAIRMAN AASHEIM: Mr. Habedank.

DELEGATE HABEDANK: Mr. Chair-
man, would Mr. Graybill  yield to a question, or
probably, you could answer it. I am not certain
whether we’re talking about line 15 on page 39 or
line 15 on page 6. Or which one ofthese  reports are
we talking about when we’re starting the
amendment?

CHAIRMAN AASHEIM: On page 6, I
believe, Mr. Habedank.

DELEGATE HABEDANK: Thank you.
And would you please, then, read the amendment
over slowly so we could get it.

CHAIRMAN AASHEIM: I will do that.
“Amend Section 6, subsection 1, l ine 15 and 16 on
page 6. After the word ‘office’ insert ‘until the next
succeeding general election, when a replacement
shall be elected to serve the balance of the term’-

‘until the next succeeding general election, when a
replacement shall be elected to serve the balance
of the term’.” Any further discussion?

Mr. Graybill.

DELEGATE GRAYBILL: Mr. Chairman.
I’m going to withdraw my motion because I don’t
think it does what I want it to do. It does get  the
Lieutenant Governor situation cleared up, but it
doesn’t get the Governor situation cleared up. And
somehow, language should be devised to do that.
I’ll think about it, and I’ll withdraw my motion.

CHAIRMAN AASHEIM: Mr. Choate.

DELEGATE CHOATE: Mr. Chairman. I
think it does solve the problem, because when the
appolnted Lieutenant Governor assumes the Gov-
ernorship, then he, in turn, will have a right to
reappoint a Lieutenant Governor. And in that
instance, then, they probably should both run at
the next general election. Wouldn’t it follow that
he would appoint a man to serve as Lieutenant
Governor when he assumed the Governorship?
And in this instance, they’d both run at the next
general election.

CHAIRMAN AASHEIM: Any further
discussion?

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman.
In view of the difficulty and in order to save time, I
move we pass consideration of subsection I,
Section 6, until  the afternoon session.

CHAIRMAN AASHEIM: The motion has
been made, and I think the motion is in order, to
pass consideration of subsection 1 of Section 6
until immediately after convening this afternoon.
As many--any discussion? As many as are  in
favor, say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed.
(No response)

CHAIRMAN AASHEIM: Motion is car-
ried.

(Committee of the Whole Chairmanship
assumed by Mr. Graybill)

CHAIRMAN GRAYBILL: Will the clerk
read  subsection 2 of Section 6?
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CLERK SMITH: “Subsection 2 of Section
6. If the office of secretary of state or attorney
general becomes vacant by death, resignation or
disability as determined by law, the governor
shall appoint a qualified person to hold and serve
in that office until the next general election and
until his successor is elected and qualified. The
person elected to fill such vacancy shall hold the
office until the expiration of the term for which the
person he succeeds was elected.” Subsection 2 of
Section 6, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. As a
substitute motion, I move that when this
committee does arise and report, after having
under-that it adopt subsection 2 of the minority
report.

CHAIRMAN GRAYBILL: What page is
that, Mr. Joyce?

DELEGATE JOYCE: Page :39.  The reason
I do this is hecause  they are identical in all
respects except that the minority report has added
the three officers that the majority report
originally dropped. Therefore, I move considera-
tion of-that subsection 2 ofthe minority report he
adopted.

CHAIRMAN GRAYBILL: Very well. Mr.
Joyce, do you care to discuss it?

DELEGATE JOYCE: Yes, Mr. Chairman.
This section, in effect, continues exactly the same
system provided in present Article V. If any of the
offices become vacant in the first half of a I-year
term-that’s the way it works-then theGovernor
appoints someone to serve until the next general
election. At that time, the law provides that
nominations are open to run for that office, and
anyhody who wishes to run for any of these offices
may do so, and it simply retains the current
constitutional provision.

CHAIRMAN GRAYBILL: Mr. Hahedank.

DELEGATE HABEDANK: Mr. Chair-
man. Will Mr. Joyce yield to a question?

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Yeah.

DELEGATE HABEDANK: Did yourcom-
mittee give any consideration to requiring the

Governor to appoint the successor of the deceased
from the same political party as the deceased?

DELEGATE JOYCE: No, we did not.

CHAIRMAN GRAYBILL: Is there further
discussion? Members of the committee, you have
before you on the motion of Mr. Joyce-

Oh, Mr. Loendorf.

D E L E G A T E  L O E N D O R F :  M r .  C h a i r -
man. Will Mr. Joyce yield to a question?

DELEGATE JOYCE: I will.

DELEGATE LOENDORF: Mr. Joyce, on
line 26, after the word “person”, shouldn’t the
following word he “appointed” rather than
“elected”?

DELEGATE JOYCE: What page are you
reading on Mr.--?

DELEGATE LOENDORF: Page 39.

DELEGATE JOYCE: All right, and line
what?

DELEGATE LOENDORF: Line 26; the
sentence there heginning “the person”-shouldn’t
that be “appointed” rather than “elected”?

DELEGATE JOYCE: No. What this has
reference to is, assuming the Secretary of State dies
in the first half of the term, the Governor appoints
someone to serve till the next succeeding--next
general election. That’s at midterm. They have an
election, somebody wins. We tried to make it per-
fectly clear that he doesn’t get a 4-year term at that
time. He just fills out the balance of the 2.year
term, which is the present system.

C H A I R M A N  G R A Y B I L L :  M e m b e r s  o f
the committee, you have before you, on themotion
of Mr. Joyce that when the committee does arise
and report, after having under consideration
Section s-no, Section 6, subsection 2, that that
report, as presented by the minority on page39, be
adopted.

Mr. Habedank.

D E L E G A T E  H A B E D A N K :  M r .  Prcsi-
dent. I would like to make an amendment to sub-
section 2, hut I haven’t time to writeit  that rapidly
I will tell you what it is.

CHAIRMAN GRAYBILL: Okay.
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DELEGATE HABEDANK: On line 24,
following the word “qualified person”, I would like
to insert these words: “from the same political
party as the former occupant”. In other words, the
purpose of this amendment would be that if the
Governor was a Democrat, Treasurer was a
Republican, the Democrat would appoint a
Republican successor, rather than a Democrat
successor, or else the other way around.

CHAIRMAN GRAYBILL: M r .  Habe-
dank’s amendment is on line 24 on page 39 of 6,
sub. 2, after the words “a qualified person” to add
‘<a qualified person from the same political party
as the former occupant to hold and serve in that
office until the next general election.”

Mr. Aasheim.

DELEGATE AASHEIM: In regards to
Mr. Habedank’s proposal there, if I wereGovernor
and-there are many good Republicans, I’ll have
to grant you, Mr. Habedank. But, in this case, I
wouldn’t select a very good one. because I wouldn’t
want him reelected.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: I rise in opposition
to the amendment, because the current Constitu-
tion provides this exact system, and it doesn’t
seem to meit  has worked too badly. Itprohibits the
Governor from appointing some Independent, who
isn’t a political party. As I recall, in the discussion
of the General Government Article, that-where
Mr. Habedank pointed out to us that, in the future,
we may not have any political parties. Maybe we’ll
all be true nonpartisans, and it seems to me that it
just is--would be a game anyway. Say, the
Democrat Governor-he’ll find some Republican
that is really a Democrat, or vice versa-and I
don’t see any sense in writing this into the Con-
stitution.

CHAIRMAN GRAYBILL: The issue be-
fore us is Mr. Habedank’s amendment to line 24 of
subsection 2 of Section 6, to add the phrase “that
the qualified person must be”-“the qualified
person from the same political party as the former
occupant to hold and serve until” and so forth. So
many as shall be in favor of Mr. Habedank’s
amendment, please say Aye.

(No response)

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No. (Laughter)

CHAIRMAN GRAYBILL: That was two
for it. All right, the issue is on Mr. Joyce’s substi-
tute amendment to use the language on page 39
from the minority report for subsection 2. Mem-
bers of the committee, you now have before
you Mr. Joyce’s substitute motion that when this
committee does arise and report, after havinz
under consideration Section 6, subsection 2, that
the minority report be adopted. So many as shall
be in favor of that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it.

DELEGATE JOYCE: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move to delete Section 6, subparagraph 3, of the
majority report as it appears on page 23in lines 15
through 19.

CHAIRMAN GRAYBILL: Mr. Joyce’s
motion is now to delete Section 3 of the majority
report. Mr. Joyce, I don’t know that that motion is
necessary. Unless you want to move the adoption
of it, I don’t think it’s in there. Why don’t you give
notice that you’re deleting it, and ifanybody cares
to put it back in, we’ll vote on it.

DELEGATE JOYCE: All right. The rea-
son for it, Mr. President, is this was put in there
when the previous articles provided for the
optional method of electing the superintendent.
That has now been deleted and-so the Superin-
tendent of Public Instruction will be covered under
subsection 2 with all the other elected officers, and
it’s unnecessary, in my opinion, at any rate, to
have paragraph 3 in, so--unless somebody wants
to move it.

CHAIRMAN GRAYBILL: Very well.
Seeing no onerising on that point, we’ll moveon  to
Section 7. Will the clerk please read Section 7 of the
majority report on page 6- Section 7.

CLERK SMITH: “Section 7. All executive
and administrative offices, boards, bureaus,
commissions, agencies and instrumentalities of
the executive department ofstategovernment and
their respective functions powers, and duties,
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except for the office of governor, lieutenant
g:overnor, secretary of state, attorney general and
superintendent of public instruction, shall be
allocated by law among and within not more than
20 departments. Subsequently, all new powers or
functions shall be assigned to departments,
divisions, sections or units, in such manner as will
tend to provide an orderly arrangement in the
administrative organization of state government.
Temporary commissions may be established by
law and need not be allocated within a principal
department.” Section 7, Mr. Chairman.

CHAIRMAN GRAYBILL: Section 7.
Mr. Joyce.

DELEGATE JOYCE: I moveto  amend the
proposed section to add “the treasurer and the
auditor”. May we have agreement, Mr. Chair-
man’? I mean-1 keep referring to page 24 because
the comments follow thereafter, and the Chair,
apparently, is using Section 6-page  6.  Since
they’re both the same, which do you prefer?

CHAIRMAN GRAYBILL: Well, you go
ahead and use 24; I’ll follow it, too. I just lost page 7
in your proposal here, so I was panicked for a
moment, but I’ve got another one now.

DELEGATE JOYCE: All right, Mr. Chair-
man. I move that Section 7, the Executive
Committee Report--as it appears on page 24 ofthe
Executive Committee proposal, be amended by
inserting in line 7, after the word “instruction”,
the following words: “state auditor and state
treasurer.”

CHAIRMAN GRAYBILL: Very well. So
many as shall be in favor of Mr. Joyce’s motion to
add “state auditor and state treasurer” into
Section 7 on line 7 on page 24, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.

DELEGATE JOYCE: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Do you wanttoread
the section, then, as amended or-

CHAIRMAN GRAYBILL: Well, we’ve
read it once;

DELEGATE JOYCE: All right.

CHAIRMAN GRAYBILL: I think we can
work with it until we get a little further along.

DELEGATE JOYCE: All right. Mr. Chair-
man, I move that when this committee does arise
and report, after having had under consideration
Section 7 of the Executive proposal, that it recom-
mend that the same be adopted.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: This Section 7 is the
identical--word for word, in both the minority and
the majority reports, it’s identical with the current
constitutional provision. It is the amendment that
the people recently added to the Constitution at
the last general election, with the exception that
the amendment gave a day certain when the
Executive Reorganization must have been accom-
plished. We have deleted that, because if the Con-
stitution passes, that date will have been passed
also, and-so that we thought no sense carrying it
forward for the future. It is the identical section.
And our comments thereon are that the 1889 Con-
stitution’s inherent contradiction-the delegation
of executive power to the Governor, it restricting
the powemr&e  to a diffusion of constitutional
boards, has been clarified by the adoption of the
Executive Reorganization amendment and the
proposed corollary changes in the Executive Arti-
cle. Previously, the divided powers of boards of
elected officers, such as the Board of Examiners,
made a mockery of Section 5 of the present Con-
stitution. That’s the section that says that the
Chief Executive power is--supreme executive
power is vested in the Governor, who shall see that
the laws are faithfully executed. The Governor,
under reorganization and in this article, has the
responsibility and the accountability to the elec-
torate and the Legislature. This fundamental
principle of delegation of power is an important
breakthrough in the continuing effort for effec-
tive, responsible, viable and efficient government.
The state’s Chief Executive will be chief in fact,
not in rhetoric. The majority of the committee
deleted as constitutional-well, I’ll strike that.

CHAIRMAN GRAYBILL: Mr. Roeder.

DELEGATE ROEDER: Mr. Chairman.
I’d like to move an amendment of Section 7. I have
the amendment up there. Could the clerk read it,
please.
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CHAIRMAN GRAYBILL: Yes-the clerk
please read Mr. Roeder’s amendment.

CLERK SMITH: “Mr. Chairman. I move to
amend Section 7 of the majority report, page 7,
following line 12, of the following: ‘the governor
may make’-”

CHAIRMAN GRAYBILL: Just H mo-
ment, Mr. Clerk. So that everybody understands,
this means that you add it onto the end of the
section. So it’s nothing being stricken out or put in;
it’s just added onto the end. Okay, go ahead.

CLERK SMITH: “The governormaymake
changes in the organization of the executive
branch or in the assignment of functions among
its units, which he considers necessary for
efficient administration. Where these changes
require the force of law, they shall be set forth in
executive orders. Such orders shall be submitted to
the legislature, which shall have 60 days of a
regular session, or a full session of shorter
duration, to express its disapproval. Unless
modified or disapproved by resolution concurred
in by a majority of the members of both houses, the
orders shall become effective at a date thereafter
to be designated by the governor. Signed: Roeder.”

DELEGATE ROEDER: Mr. Chairman.
May-

CHAIRMAN GRAYBILL: Mr. Roeder.

DELEGATE ROEDER: I address a few
very brief remarks to my proposed amendment?

CHAIRMAN GRAYBILL: Yes, sir.

DELEGATE ROEDER: This  i s  taken
from my Proposal 77, and this particular portion
of the proposal I did not push in committee
because we were very hard-pressed for time and,
also, I have reservations about it because I feel
that it probably is statutory in nature and I ’m not
sure it belongs in the Constitution. Only one state,
Alaska, I think, has such a provision in its
Constitution. And since I’m supporting it, I feel
safe in rising that you will not pass it because I’m
supporting it. But I bring it up for two reasons. I
think the idea needs attention because it is a very
necessary concomitant of the kind of Executive
Reorganization that we have passed in our Legis-
lature. I wasn’t going to bring it up, but 2 weeks
ago when the delegates of District 11 were down in
Bozeman  attending a town meeting--when we
delegates of District 11 were playing, indeed, a role

of peoples’ advocate-this was brought to my
attention by a gentleman there who was a public
employee of the State of Montana, and he thinks
some assignments of Executive functions were
badly misplaced in the legislation, and he urged
that I call this idea to your attention. Now, I
realize that the idea will seem novel and radical.
Well, it’s not really new. The President of the
United States has had such Executive Reorgani-
zation powers for a long time, and as to the
radicalness of the idea, I will submit this: the idea
is not original with me; I stole it from Herbert
HOOVIX.

CHAIRMAN GRAYBILL: Mrs. Babcock.

DELEGATE BABCOCK: Mr. President. I
move that we pass Section 7  and that this amend-
ment be placed on our desks before we give it any
further consideration.

CHAIRMAN GRAYBILL: Is this amend-
ment not on anyone’s desk? Very well. Themotion
of Mrs. Babcock is that we pass Section 7 until this
has been placed on our  desks.

Mr. Siderius.

DELEGATE SIDERIUS: Mr. President.
Will Mr. Joyce yield to a question?

CHAIRMAN GRAYBILL: Is this a ques-
tion on Mrs. Babcock’s amendment-proposed
motion to pass? Mrs. Babcock has made a motion
to pass consideration of Section 7 until Mr.
Roeder’s amendment has been placed before us.

DELEGATE SIDERIUS: I don’t know
whether it would or not, right direct to it, but I
would just like to ask, just for information, how
many departments has the state got,  now?

DELEGATE JOYCE: As I understand,
it’s-

DELEGATE SIDERIUS: Under this-

DELEGATE JOYCE: -20 is  the maxi-
mum. I think around 17 have been implemented
or-and then the constitutional off icers are on top
of that. Although-some of the constitutional
officers are in the 17 and some are not, like the
Superintendent of Public Instruction is not within
the Executive Reorganization, as I understand it.

DELEGATE SIDERIUS: Well,  there’s
rumors that there’s already 20-our--we’re
advocating a new Department of Agriculture.
Now, would this el iminate that?
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CHAIRMAN GRAYBILL: Mr. Siderius,
I’m going to rule that out of order. I think we’ve got
to get the sense of the body on whether we’regoing
to debate this after we get it on or whether we’re
going to debate it now. So the issue is now on Mrs.
Babcock’s motion to pass Section 7 until Mr.
Roeder’s proposal has been placed before you. All
in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it. Will the clerk please read Section 8, sub. 1.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man. Due to the hour, I move we recess until 1
o’clock this day.

C H A I R M A N  G R A Y B I L L : Well, Mr.
Eskildsen, I’m glad you called my attention to the
clock. A motion has been made to recess until I
o’clock. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.
Mr. Rygg.

DELEGATE RYGG: I’d like to announce a
meeting of Revenue and Finance Committee at
1215  in Room 215 of the Mitchell Building.

CHAIRMAN GRAYBILL: Revenue and
Finance at 12:15  in the Mitchell Building.

(Convention recessed at 11:50  a.m.--recon-
vened  at I:08 p.m.)

CHAIRMAN GRAYBILL: The Commit-
tee will be in order. Please close the rear doors.
Ladies and gentlemen, when the committee
adjourned before lunch, we were to bring up 6, sub.
section 1, on which I had an amendment after
lunch. That will be done as soon as it’s up from
printing. But, in the meantime, we also passed 7
on Mr. Roeder’s amendment, so that it could be
placed upon your desks. It’s my understanding
that everyone now has on their desks a copy of Mr.
Roeder’s addition to Section 7 of the Executive
Article. Mr. Roeder’s amendment has the effect of
adding the language shown on his amendment at

the end of Section 7. Is there further discussion?
Mr. Joyce.

D E L E G A T E  J O Y C E :  M r .  C h a i r m a n ,
regretfully I assure you, I rise to oppose the
amendment, because I feel I should tell to the
assembly the thinking of the committee. When Mr.
Roeder proposed that this section be incorporated
in Section 7 in his Proposal Number 77, the
committee rejected it on the ground and for the
reason that it was properly a statutory matter. In
effect, what it does is it lets the Governor re-
organize and then submit his proposed plan to
the Legislature, and it becomes law in 60 days ifthe
Legislature doesn’t act on it, but if it does act on it,
then it does not become law. And we felt that ifthe
Legislature doesn’t approve of it, of course, they
will change it. So that there wouldn’t be any
difference between the Governor submitting his
proposed reorganization to the Legislature and
letting them approve it. The only thing it might do
is that it speeds matters up if they don’t even
bother to consider it for 60 days. But-they could
also provide, by statute, that this would be the
situation, and so we disapproved it in the
committee, on the ground that it was statutory.

CHAIRMAN GRAYBILL: Mr. Wilson.

DELEGATE WILSON: Mr. President. I
rise in opposition to Mr. Roeder’s proposal on the
same grounds that Mr. Joyce just spoke on. I do
this kind of regretfully; we got along real good in
the committee, and I have a great deal of respect
for Mr. Roeder. However, the whole Reorganiza-
tional Act is a statutory law that was passed by
the Legislature, and I feel that to further infringe
on the Legislature by enacting something that is
statutory and putting it into the Constitution is
contrary to good government.

CHAIRMAN GRAYBILL: Mr. Arbanas.

DELEGATE ARBANAS: I would like to
reflect a different point of view in the fact that I
don’t believe this is just statutory. I think if you
look at the article quite carefully, you’ll find that
it’s a rather challenging definition of Executive
power. Can the Governor run his own house, or
can’t he? If he has to wait for every order upon the
Legislature, then, of course he, in fact, is cut down
in size rather dramatically. It seems to me that you
have the safeguard of the Legislature approving
an action once they’re in session, once they see
what the Executive orders are; but I think that it’s
a freeing of the Governor to really do the job that a
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Governor should be doing, running his own house.

CHAIRMAN GRAYBILL: Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. President,
will Mr. Roeder yield to a question?

CHAIRMAN GRAYBILL: Mr. Roeder?

DELEGATE ROEDER: Mr. Chairman, I
yield.

DELEGATE BLAYLOCK: Mr. R”ed=,
according to the first two sentences-or three
sentences-it says the Governor may make
changes in the organization of the Executive
branch or in the assignment of functions among
its units, which he considers necessary for
efficient administration. As far as you could see,
would this allow the Governor to go into all
branches of the Executive Department, including,
say, the State Auditor’s office or  the State
Superintendent of Public Instruction’s office or
any of these offices and say, “You will hire these
personnel from this list?” Would he have that
p o w e r ?

DELEGATE ROEDER: Well, Mr. Blay-
lock, that was not my intention, and I think you’ve
raised an important point, that-No, my intention
was--let’s use this example, Chet.TheDepartment
of Agriculture, now, is a very big organization, and
it’s got lots of divisions in it. I can’t even think of a
specific example, but let’s say ynu  have a chicken
and egg problem, which has been put in division
A, and it turns out that it doesn’t work well that
way, that the chicken and egg problem should be
“ver in division B; it was my intention that the
Governor, under this, has authority to m”ve  it fr”m
one division to another. It was not my intention to
give him the power to m”ve  it, say, from
Agriculture to Highways, or it certainly wasn’t my
intention to give the Governor power “ver anybody
but the department heads.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: In answer to Mr.
Blaylock’s question, if I might take a stab at it.
The present Reorganization Act is identical with
the proposed Section 7, and it excludes all these
elective officers from the Governor’s control. So the
Governor, now, cannot interfere in the operation
of any of the elected officers under the present
Constitution, and, hopefully, the new Constitu-
tion, if it contains this same Section 7, it will be
exactly the same way. If you will readit, it  says-

in the first part of Section 7, it says, in effect, that
the government can be reorpanized into 20
departments, except for the offices of Governor,
Lieutenant Governor, Secretary of State, Attorney
General, Superintendent of Public Instruction,
State Auditor and State Treasurer. So they’re
excepted out of the Reorganization Act.

CHAIRMAN GRAYBILL: Mr. Habe-
dank.

DELEGATE HABEDANK: Mr. Chair-
man, would Mr. Joyce yield to a question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Yes, I will.

DELEGATE HABEDANK: As I interpret
Section 7, which is a continuation of the present
amendment to the Constitution, these powers are
allocated among 20 departments by law. The next
Governor doesn’t like the way it ’s allocated; is he
under your present Section 7, without the addition
of Mr. Roeder’s amendment, able to make  a
reallocation without first having the Legislature
pass a law authorizing him to do so?

DELEGATE JOYCE: It’s my understand-
ing that he is not. He must go to the Legislature.

DELEGATE HABEDANK: In other
words, unless the-Mr. Chairman, may I ask
another question?

CHAIRMAN GRAYBILL: Yes. sir.

DELEGATE HABEDANK: Mr. Joyce,
with Mr. Roeder’s nmendment,  if we adopted it
then, the future Governors could do as the Presi-
dent of the United States now does. He could
change the division and, if the Legislature did not
act to stop him, it would become effective. So it
puts the burden on the Legislature to stop him,
rather than the burden on the Legislature to make
the change in the first, place, is that correct?

DELEGATE JOYCE: That’s my under-
standing that-of the intent of-of the purpose  “f
Mr. Roeder’s amendment, yes.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. President,
this is striking--we’ve just reversed the team
around here. This is what I’ve never liked about
the Federal Reorganization Act. You put the vet”
power in the Legislature, instead of the initiative
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power in the Legislature. You gave the initiative
power-the right to introduce-the right to pro-
pose is taken away from the Legislature and is
given to the Governor. Now, this is a lot of
difference. If this last reorganization thing-the
Governor then-they come up in the House and
Senate--made a lot of changes in which was
originally started. Now, if we have it coming from
the top down, or the bottom up, this is the change
in the thing. And there’s nobody I hate to get up
against more than Mr. Roeder. There’s no person I
respect more in this body than I do him. He is doing
a beautiful job of this, but I think this concept of
letting the Governor-there’s no compromises,
they can either take OF leave. Now, under theother
proposition, the Governor has to take or leave,
except we do let him veto some item or appropria-
tions. And I object-in my mind-to changing the
order of the style of government. This is what
bothers with this. I don’t like the federal either, so
it isn’t just for this.

CHAIRMAN GRAYBILL: Mr. Habedank.

DELEGATE HABEDANK: Mr. Chair-
man. I submit that in strengthening the off ice of
the Executive, that if it was necessary to use the
Executive to do this now, which it is-which was
necessary, that future Executives should have the
power to delineate the powers, duties and
functions of the  various departments, and I
submit that the Legislature, in having the veto
power, have sufficient control to protect the
people. The place where Executive administration
occurs should be in the office of the Governor. He is
best informed, he knows how things are working,
and he is the best place to vest the power to make
these changes. I agree that the Legislature should
have the power of veto, and this is contained in Mr.
Koeder’s  amendment. I support Mr. Roeder’s
amendment.

CHAIRMAN GRAYBILL: Mr. Kelleher.

DELEGATE KELLEHER: Mr. Chair-
man. As everybody in this Convention knows, I
want a strong, very powerful Legislature. How-
ever, I do feel that the Governor should be master
in his own household. And this method--at the
“Little Hoover Commission” has worked very well
for the federal government, and I’m sure it would
work very well for the State of Montana.

CHAIRMAN GRAYBILL: The issue is on
Mr. Roeder’s amendment, which would add to
Section 7 of the Executive Article the following

language: “The  governor may make changes in
the organization of the executive branch or in the
assignment of the functions among its units,
which he considers necessary for efficient admini-
stration. Where these changes require the force of
law, they shall he set forth in executive orders.
Such orders shall be submitted to the  legislature,
which shall have 60 days of regular session, or a
full session of a shorter duration, to express its
disapproval. Unless modified or disapproved by
resolution concurred in by the majority of the
members of the legislature, the orders shall
become effective at a date thereafter to be
designated by the governor.”

Mr. Arbanas.

DELEGATE ARBANAS: I’d like LO call
for a roll call vote, please.

CHAIRMAN GRAYBILL: Very well. Roll
call vote. So many as  shall he in favor of Mr.
Roedcr’s  proposed amendment, say Aye; and so
many as  shall be  opposed, say No-vote Aye and
No on the voting machines.

Have all the delegates voted? Does any dele-
gate wish to change his vote? Please record the
vote.

Aasheim Nay
Anderson, 3. Nay
Anderson, 0..  Nay
Arbanas  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Arness.................................Aye
Aronow................................Aye
Artz .,....___..__...._...__....__..__.  Nay
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Nay
Babcock ._..._...__...................  Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Belcher  ..__..__...._.........._..._.  N a y
Berg................................Ahsent
Berth&on  Nay
Blaylock...............................Aye
Blend..................................Aye
Bowman Absent
Brazier _.  Nay
Brown ..__.........  Nay
Bugbee  .Aye
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Ca in . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Nay
Campbell .Absent
Gate..................................  Nay
Ch pam oux............................. AYe
Choate..  Nay
Conover  Aye
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
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Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Davis..................................Ay e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
D r u m . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
E c k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A y  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Graybill-Cha’ IInlal... . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Hanson,  R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper.................................Ay e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
H e l i k e r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
J a m e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Kelleher ............................... Aye
Leuthold............................Absen  t
L”end”rf...............................Ay e
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Mnrtin.................................Ay e
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . Absen t
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Melvin.................................Ay e
M o n r o e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Pemberton .......................... Absen t
Rebal...............................Absen  t
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
R b’” mson . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Scanlin .Absent

Schiltz  _. .Ayr
Siderius.. .Ayc
S i m o n  .._........_........._.......... N a y
Skari  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc
Sparks.................................Ayc
Speer  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Studer  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Sullivan _. Nay
Swanht!rg:  _. .Ayr
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Van Buskirk  .Ayr
Vcrmillion  .Ayra
wagner.............................Absent
Ward ._. Nay
Warden .Aye
W’l.1 son Nay
Woodmansey  Na>

CLERK HANSON: Mr. Chairman, 43 dele-
gates voting Aye, 44 voting Nu.

CHAIRMAN GRAYBILL: 44 tlde~atw
having voted N”.  Mr. Koeder’s  amendment fails.
The issue is now on Section 7 of the Executive
Article. Is there any further discussion? Members
of the  c”mmittw,  you now h:lvc  brfwc  y”u,  “n the
motion of Mr. Joyce that  when this wmmittw
does arise and report, after halving  had under  cow
sideration Section 7 of the Executive Article, it
Iwwnmend  that  the  same be ad”pt~ed. So many as
are  in favor of that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: O~~~xx+ed, NII.

DELEGATES:  No.

CHAIRMAN GRAYBILL: The Ayes have
it. May the Cheirinquireifwhat’sl~eingI)uton  the
desk is the amendment to  Section fi?  It is. Very
well. If that’s the case.  Mr. Aasheim, woultl  y”u
take  the  Chair.

(C”mmittee  o f  t h e  W h o l e  C h a i r m a n s h i p
assumed  by Mr. Aasheim)

CHAIRMAN AASHEIM: Members of the
Assembly, we’re now on Section 6, subsection 1.
The clerk will read subsection 1.

CLERK HANSON: “Section 6, subsection
1. If the office of lieutenant governor becomes
vacant by his succession to the office of governor
or by his death, resignation or disability as deter-
m i n e d  b y  l a w ,  the  g o v e r n o r  s h a l l  a p p o i n t  a.
qualified person to hold and serve in that office  for
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the remainder of his term.” Mr. Chairman, sub-
section 1.

CHAIRMAN AASHEIM: Mr. Graybill.
Will you move the adoption?

DELEGATE GRAYBILL: Oh, no-Mr.
Joyce, you want to move the adoption?

DELEGATE JOYCE: Yes. Mr. Chairman,
I move that when this committee arise and report,
aft.er  having had under consideration Section 6 of
the Executive Article, subsection 1, that the same
be adopted.

DELEGATE GRAY&ILL: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Graybill.

DELEGATE GRAYBILL: I would like to
move to amend Section 6, subparagraph 1. The
amendment appears on line 15, page 6, if you read
the original report, and on line 5, page 23, after the
word “and”, and the amendment would read as
follows: “The governor shall appoint a qualified
person to hold and to serve in that office for the
remainder of the term, provided further, however,
that no person thus appointed may succeed to the
office of governor. If both the elected governor or
the elected lieutenant governor shall become
unable to serve in the office of governor,
succession to their respective offices shall be as
provided by law for the period until the next
general election, when both the governor and the
lieutenant governor shall be elected again for any
balance of the original term remaining.”

Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Graybill.

DELEGATE GRAYBILL: I think that-
I’ve checked this with Mr. Garlington,  Mr. Joyce,
and with Mr. Mahoney. We think this may solve
the problem of allowing an elected-or allowing
an appointed Lieutenant Governor to become
Governor of the state. The elected Lieutenant
Governor may succeed, then he may appoint
another Lieutenant Governor who could take over
the functions of Lieutenant Governor: but in
the event the new Governor died or resigns, this
man could not take the office, because he wasn’t
elected. At that point, the Legislature can decide
how to handle that; that is, whether to have it the
Speaker of the House or somebody from the Sen-
ate, or some other way; but in any event, at the
first general election, both the Governor and the
Lieutenant Governor would again have to run and
give the people a chance. But they would run for

only the balance of any term remaining. Now, if
the vacancy occurred in the second half of the
Governor’s term, there would be no problem.

CHAIRMAN AASHEIM: Just a moment,
please. For what purpose doesMr.  Habedankrise’?

DELEGATE HABEDANK: I wish to ask
Mr. Graybill a question.

CHAIRMAN AASHEIM: Mr. Graybill,
will you yield?

DELEGATE GRAYBILL: I’ll yield after
this next sentence. If it happens in the first half of
the Governor’s term, then this procedure here
would apply.

Mr. Habedank, I yield.

DELEGATE HABEDANK: Mr. Graybill,
is it your intention that, if the person appointed to
Governor is appointed, he could not run to
succeed-

CHAIRMAN AASHEIM: Mr. Habedank,
are you questioning the discussion, or what’s the
purpose for your rising‘?

DELEGATE HABEDANK: I’m question-
ing the meaning and intent of the amendment.

CHAIRMAN AASHEIM: Well, willyoulet
him finish?

DELEGATE HABEDANK: I thought he
finished.

DELEGATE GRAYBILL: I’ve finished.

CHAIRMAN AASHEIM: All right.

D E L E G A T E  H A R E D A N K :  A s  I  r e a d
this, that no person thus appointed may succeed to
the office of Governor, it would mean thatwhoever
is appointed could not bee1ectedGovernorwithout
going out of that office. Is that your intention?

DELEGATE GRAYBILL: My intentionis
that no person thus appointed may succeed to the
office of Governor by the-Yes, he may not succeed
to the office of Governor unless he runs for it. I’m
not stopping him from running, but I think the
word “succeed” means move into the office auto-
matically when the Governor leaves.

DELEGATE HABEDANK: Mr. Chair-
man.

CHAIRMAN AASHEIM: Mr. Habedank.
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DELEGATE HABEDANK: Mr. Grayhill,
I would agree with you, if Style and I)rafting
agrees, that at the  end of the term of his appoint-
merit,  he could then be a candidate which the
prwple  could elect or not. But, if it’s to be
int.upwted  that he cannot be a candidate1  to
succeed himself in that office, then I would
question the wording.

CHAIRMAN AASHEIM: Mr. Graybill,
will y”u clarify the  question’! Will you indicate
whrle  your omcndment  bcpins  “n page (i?

DELEGATE GRAYBILL: Yes, sir, Mr.
Chairman. On page 6, it begins on line 15 on page
6.  after  the  word “and”--so that the sentence
rcwds,  “ a person t” hold and to serve in that
of’ficc.”

CHAIRMAN AASHEIM: Line 15?

DELEGATE GRAYBILL: Right.

CHAIRMAN AASHEIM: Thank you.

DELEGATE GRAYBILL: And on page
2:3, it’s “n line 5.

CHAIRMAN AASHEIM: Any further
discussion?

Mr. Holland.

DELEGATE HOLLAND: Will Mr. Gray-
bill yield to a question?

CHAIRMAN AASHEIM: Will you yield’?

DELEGATE GRAYBILL: (Inaudible)

DELEGATE HOLLAND: Leaving out the
first portion of the sentence there, from “to” down
to “governor”, would give you practically the
same effect without having the worry, wouldn’t it?

DELEGATE GRAYBILL: Would you say
that again, Mr.-

DELEGATE HOLLAND: Well, if you
were to eliminate that portion of the sentence that
is incomplete-what would constitute the first
sentence if the whole sentence were there-if that
were left out, wouldn’t this give you the same effect
and not have the question that Mr. Habedank has
raised? I’m thinking particularly, Mr. Graybill, if
the Legislature were to decide that they wanted
to-the appointed Lieutenant Governor to succeed.

D E L E G A T E  G R A Y B I L L :  A s  n e a r  a s  I
can see, Mr. Holland, you’re correct; we could leave

out that half sentence and start with the words
“If both the elected governor or the elected
lieutenant governor should then become unable to
serve in the office of governor, succession of their
respective offices should be as provided by law for
the period until the next general election, when
both the governor and the lieutenant governor
shall again be elected for  any balance of the
original term.” I think that that gives you the
same effect.

CHAIRMAN AASHEIM: 1~10 you want to
amend that, Mr. Graybill?

DELEGATE GRAYBILL: I would ask
leave to amend my motion by striking the half
sentence at the beginning of it, and st.arting  with
the word “If both the governor”.

CHAIRMAN AASHEIM: Y o u would
strike, then, the material from beginning “to
serve” and strike the two and a half lines-

DELEGATE GRAYBILL: Right.

CHAIRMAN AASHEIM: --unto “guv-
ernor”.

DELEGATE GRAYBILL: Yes, sir.

CHAIRMAN AASHEIM: Strike, if there
are no objections, this material: “to save in that
“ffice for the remainder “f the  term, provided
further, however, that n” perwn  thus appointed
may succeed to the office of governw.”  Without
objection, that will be stricken.

Mr. Grayhill.

DELEGATE GRAYBILL: It should nwv
be apparent that what rrmains “fit is tarktxd on
the  end, and we got to leave  the rest “fthe p;wt  in
that was there before. I think that’s what. Mr.
Holland meant.

CHA I R M A N  AASHEIM:  Mu. Garlington.

DELEGATE GARLINGTON: Well, it
was our thought in the first instanw that if the
team effect were to be continued, the appointed
Lieutenant Governor should serve in the position
of Lieutenant Governor for the entireremainder “f
the term. I’m not clear whether the present amend-
ment deletes that concept or not. Perhaps Mr.
Graybill would  yield to a question to explain.

CHAIRMAN AASHEIM: Will you yield.
Mr. Graybill?
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DELEGATE GRAYBILL: Yes, I yield. It
would seem to me, Mr. Garlington, thatthe  way we
now have it fixed, it would not; that they again
would run as a team. At the minute that anybody
other than an elected Lieutenant Governor became
Governor, the Legislature would have to provide,
you see, what would happen in the meantime. This
still leaves to the Legislature the job of saying
where the succession goes in the event both the
elected Governor and Lieutenant Governor are
gone. But at that point, if it’s in the first 2 years,
you’ve got to have another election, at which time
both of them run. All we’re doing is telling the
Legislature that, at least at the next general
election, we’ve got to have a team run again. So, I
think we’ve actually preserved the team concept
for another half term here.

CHAIRMAN AASHEIM: Mrs. Bowman.

DELEGATE BOWMAN: Mr. Chairman,
would Mr. Graybill  yield to a question, please‘?

DELEGATE GRAYBILL: Yes.

CHAIRMAN AASHEIM: (Inaudible)
yield?

DELEGATE BOWMAN: Mr. Graybill, is it
your intention that another team could not file
and oppose the team in officein  thismidelcction-
term election?

DELEGATE GRAYBILL: No. There
would be no team in office at the midterm election.
The term would end there. The Legislature must let
it end there. The point is to have an entire new
election at the election,  so that one-for one term,
the term would be 2 years instead of 4 years till we
were back on the cycle.

DELEGATE BOWMAN: Mr. Chairman,
could I ask Mr. Graybill  another question’!

CHAIRMAN AASHEIM: Will you yield to
another question, Mr. Graybill?

DELEGATE GRAYBILL: Yes.

DELEGATE BOWMAN: If that’s the case,
then shouldn’t the word “elected” in the last line
be changed to “ c a n d i d a t e ” - “ s h a l l  then  be
candidates for any balance of the original term
remaining”?

DELEGATE GRAYBILL: Well, I’m talk-
ing about the office, and you’re talking about the
men. I’m saying that the office must be again

elected to, and you’re talking about the two people
that happen to be there. I don’t think that’s
misleading, but perhaps it is.

CHAIRMAN AASHEIM: Mr. Habedank.

DELEGATE HABEDANK: Mr. Chair-
man, will Mr. Graybill  yield to another question?

CHAIRMAN AASHEIM: Will you yield?

DELEGATE GRAYBILL: Yes.

DELEGATE HABEDANK: Mr. Graybill,
looking at your page 6, line 15, or the top line of
your proposed amendment, as I read it, it would
read, “to serve in that office for the remainder of
the term”. And then, you struck out “provided,
however, that no person thus appointed may
succeed to the office of governor.” Is that correct?

DELEGATE GRAYBILL: Yes, sir-or
we left it in the original language, either way you
look at it.

DELEGATE HAREDANK: All right.
Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Habedank.

DELEGATE HABEDANK: Mr. Graybill,
the point I was trying to reach, and I apparently
didn’t-if it would read, “to serve in that office
until the next general election”, he would have to
come up for election at the 2-year period, and as I
read your amendment, he could die in his first year
of office and then he would be appointed and he
would serve out 4 years-the remainder of the 4
years. Was that your intention’?

DELEGATE GRAYBILL: I think the lan-
guage is all right the way it is. I see-1 think you’re
struggling with the problem I was struggling with
this morning, and that is, you see-the original
Lieutenant Governor is elected, so he can become
the Governor. We have no problem there. It’s when
this original Lieutenant Governor vacates the
office that we have a problem. And so, the
language is right here that if the office of
Lieutenant Governor becomes vacant, then, you
see, the Governor may appoint a qualified person
to hold the office of Lieutenant Governor for the
remainder of-1 suppose your point is that ifit was
in the first 2 years, we’ve got a fellow holding it for
~-NO,  but the problem doesn’t arise till the death
of the man that is then in. So I think the language
is right.
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DELEGATE HAREDANK: Right.Thank
YOU.

CHAIRMAN AASHEIM: Any furtherdis-
cussion  on the amendment?

Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman,
would Mr. Craybill  yield to one more question?

CHAIRMAN AASHEIM: Will you yield,
Mr. Graybill?

DELEGATE GRAYBILL: (Inaudible).

DELEGATE MCNEIL: Mr. Graybill, I’m
not certain that I understood your answer to Mr.
McCxrvel’s  question this morning, that if this
situation arises in the first 2 years and we now
have an appoint& Lieutenant Governor who
accedes to the Governorship, and then he must, at
the next general election, run for election. He
doesn’t have to run for election.

DELEGATE GRAYBILL: No, if-let’s
take it through again, Mr. McNeil. If theGovernor
dies or resigns and the elected Lieutenant Gover-
nor becomes Governor-

DELEGATE MCNEIL: Uh huh.

DELEGATE GRAYBILL: -he can ap-
point a Lieutenant Governor and everything sails
along perfectly for 3 years. He can serve the full
term: he’s elected. All this does is say that if both
the elected Governor and the elected Lieutenant
Governor becomes unable to serve, then you’ve got
to have an election at the next coming-up general
election.

DELEGATE MCNEIL: Now, Mr. Chair-
man, at that point comes my question. Against
whom does this appoint&  man run? Is it just on
his own parties for a new pair for the balance of
the 2 years, or is it an open election in which there
will be both parties--or as many parties as want
to-to seek election for the balance of the 2 years?

DELEGATE GRAYBILL: Mr. Chairman.
It’s an open election, anybody can run then. The
man who’s the appointed man or anybody that’s
in-you see, we don’t know for sure who’s going to
be in, because if the double death or the double
resignation occurs in the first 2 years, we’re
leaving it to the Legislature whether they are go-
ing to designate the Speaker of the House or the

officer to succeed. We’re not trying to tell them how
to do that. We’re trying to say they can’t-they
redly get to fix up the succession is what it
amounts to, which is what Mr. Mahoney wants to
do. And they get to fix up that succession but not
past the next general election, at which time it’s a
brand-new election with teams on both sides, even
independent teams, but this new election would be
for a short ‘&year  term to get everything back on
cycle again, because there  may be some good
reason to leave it on cycle.

CHAIRMAN AASHEIM: Any more dis-
cussion? Ifnot, are you ready forthequt,stion?‘I‘he
question then arises on  themotion  by Mr. Graybill
to amend subsection 1, Section 6-t” amend by
adding after-now, is this correct, Mr. Graybill?-
after the word “term”, in line 6, page 23, the follow-
ing words: “If both the elected governor or the
elected lieutenant governor should become unable
to serve in the office of governor, succession to the
respective offices shall be as provided by law for
the period until the next  pcncaxl elect~ion,  when
both the govcl-nor  and  lieutenant governor shall
be again elected for any balanrc  of thr original
term remaining.” As many as arc in favor of the
motion will  say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed?
(No respunsc)

CHAIRMAN AASHEIM: Tlx: motion is
carried.

Mr. Graybill  will  be back in the (:hnir.

(Committee of the Whole Chairmanship
assumed by Mr. Graybill.)

CHAIRMAN GRAYBILL: Well, we’ve
handled 6, sub. 1, and we’ve handled 7. I believe
it’s time for the clerk to read Section 8. Oh, I under-
stand we have to adopt Mr. Joyce’s original
motion on 6, sub. 1. Mr. Joyce, would you like to
move on 6, sub. 1, as amended?

DELEGATE JOYCE: Mr. Chairman,  I
move that when this committee does rise and
report, after having had under consideration
Section 6 of the Executive Article, that the same be
approved and adopted as amended.

Speaker of the Senate or some other constitutional CHAIRMAN GRAYBILL: Mr. Blaylock.
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DELEGATE BLAYLOCK: Mr. President,
will Mr. Joyce yield to a question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: M r .  C h a i r m a n ,  I
yield.

DELEGATE BLAYLOCK: Mr. Joyce, it’s
j u s t  a  p o i n t  o f  i n t e r e s t  f o r  m e - W h e n  y o u r
committee was discussing this-now when the
Governor and the Lieutenant  Governor run as a
team, both those men are voted upon by al l  the
people.

DELEGATE JOYCE: Yes, sir.

DELEGATE BLAYLOCK: Okay. Now, if
the Lieutenant Governor dies or res igns or any-
thing like that, then the Governor has the power
to elect a new one, is that right?

DELEGATE JOYCE: To appoint  a  new
one, yes.

DELEGATE BLAYLOCK: To appoint  a
new one. Why was it, in your committee, that you
decided you didn’t  want the confirmation of the
Senate, because in this case, it is just purely the
Governor; the people don’t have even any judg-
ment on it at all.

DELEGATE JOYCE: W e l l ,  I  s u p p o s e
because, right now, in the current Constitution, if
the Secretary of State or one of those people dies,
the Senate doesn’t have anyrightto confirm them.
He just fills the appointment till the next general
election, and so we thought that it was unneces-
sary to require that  in  the case of  this  new
Lieutenant Governor and it might not bedesirable
to bring the Legislature back into special session
for that reason. Presumably, the Governor picked
this teammate when he started out to run to begin
w i t h ,  a n d  s o  t h e  p e o p l e - h a v i n g  e l e c t e d  t h e
Governor, the people would have confidence in the
Governor,  and they should therefore have confi-
dence in his election-appointment as the Lieu-
tenant Governor as his new teammate.

CHAIRMAN GRAYBILL: Very well. The
motion is on Mr. Joyce’s motion that, when this
committee does arise and report, that it suggests
that Section 6, sub. 1, be adopted. So many as are
in favor of that motion, say Aye.

DELEGATES: A y e .

CHAIRMAN GRAYBILL: Opposed,  No.
(No response)

CHAIRMAN GRAYBILL: So ordered.
Now, Mr. Clerk, would you read 8, sub. 1.

CLERK HANSON: “Section 8,  Appoint-
ing power,  subsection 1.  The principal depart-
ments provided for in Section 7 shall be under the
s u p e r v i s i o n  o f  t h e  g o v e r n o r  a n d ,  e x c e p t  a s
otherwise provided herein or by law, shall  be
headed by a s ingle executive appointed by the
governor and subject to confirmation by the legis-
lature. Such executive shall hold office until  the
end of  the term of  the governor ,  unless  sooner
removed by the governor.” Mr. Chairman, subsec-
tion 1, Section 8.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: I  move that when
this committee does arise and report, after having
had under consideration Section 8, subsection l-
please insert the l-of the Executive Article, that
it recommend the same be adopted.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. To
explain this section,  the fundamental  concept of
checks and balances by the separate branches of
government is the key part  of Section 8.  The
Governor has been delegated supervisory powers
in this art icle in accord to his consti tutional
designation of executive power in the reorganiza-
tion amendment and the statutes that are already
approved. This section is keeping with the legis-
lative implementation, dating back to the 1920’s,
of such a program. However, the Legislature had
to reverse the trend whereby executive power had
been whitt led away to insignificance by creation
o f  m o r e  t h a n  160  s t a t e  a g e n c i e s  w i t h  l i t t l e
executive or legislative supervision. Now, in this
article, the Governor has been delegated the power
as well  as the r ight  to appoint  and remove the
heads of the principal departments. However, the
Legislature has been given the power to confirm
such appointments ,  with the added safeguard to
protect  against  reappointment of rejected nomi-
ees. In effect, what Section 1 does is say that the
principal  heads of these departments-of course,
that’s where they’re not elected-shall be of single
executives appointed by the Governor unless
otherwise provided by law. The Legislature,  of
course, can put a board a head of any of these de-
partments or the Legislature can provide for an
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elected official to be a head of any of these boards,
but if they don’t do that, then  they’ll be a single
executive. A single executive will have to be
confirmed by the Senate. We mean the Senate, if
it ’s bicameral; if it ’s unicameral, the Legislature.
And if the Senate or the Legislature confirms this
man, then he takes the office as  the head of this
department and he serves at the pleasure of the
Governor and his term must end when the
Governor’s term ends. On the other hand, if the
Senate or the Legislature refuses to confirm this
man, then the Governor must f ind a new man. He
can’t-1 guess this section doesn’t do that. But I ’ l l
continue with the sentence even though it isn’t
applicable, being I had the thought going, and if
anybody is following me-that when the Governor
sends an appointment up to the Senate and the
Senate rejects him, then the Governor must f ind a
new appointee and keep doing that until he gets
one through the Senate. And he cannot wait unti l
the Legislature goes home and put that man back
in. Once the man is rejected by the Senate, then he
is ineligible to hold the appointment until the next
session of the Legislature, at which time, of course,
he could be then again submitted. If I’ve made  that
perfectly clear, we’re back on Section 1, and I move
the adoption of Section 1 again.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman,
would the gentleman, Mr. Joyce, yield to a
question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Mr. Chairman, I
yield.

DELEGATE SCHILTZ: Mr. Joyce, as I
understand this, if it’s a bicameral Legislature,
requires the confirmation of both houses of the
Legislature?

DELEGATE JOYCE: No. What we in-
tended in the Executive Committee, and we didn’t
know whether we were going to have unicameral
or bicameral or how it was going to be handled
in the Convention-the idea was that, if it’s
bicameral, that it would be the Senate, the
traditional way of doing it. We thought that Style
and Drafting would eventually put that idea
together when these decisions are, in fact, madein
the Convention.

DELEGATE SCHILTZ: Another ques-
t ion.

DELEGATE JOYCE: I will.

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Mr. Chairman, I
yield.

DELEGATE SCHILTZ: I think we’re
going to call the unicameral body the Senate;
couldn’t we just say the Senate, and that would
cover both situations?

DELEGATE JOYCE: (Inaudible) fine
with me, if that’s what we’re going to do. Mr.
Chairman, I therefore ask leave to strike
“legislature” and say “senate.”

CHAIRMAN GR.4YBILL:  Is that on line
14:’

DELEGATE JOYCE: Line 14-

CHAIRMAN GRAYBILL: On page 25?

DELEGATE JOYCE: --on page 25.

CHAIRMAN GRAYBILL: All those in
favor of changing the word “legislature” to
“senate”, on page 25, line 14, and the comparable
place in the other copies, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.

DELEGATE JOYCE: Mr. Chairman,
then I therefore move that when this committee
does arise and report, after having had under con-
sideration Section 6 of-

CHAIRMAN GRAYBILL: -8.

DELEGATE JOYCE: Section 8, subsec-
tion 1 of the Executive Article, as amended, that
the same be recommended for adoption.

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. Joyce’s motion, please say
A y e .

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.
Will the clerk please read sub. 2.
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CLERK HANSON: “Subsection 2. The
governor shall appoint, subject to confirmation hy
the legislature, all officers provided for by this
Constitution or hy law and whose appointment or
election or term is not otherwise provided for. They
shall hold office  until the end of the term of the
governor unless sooner removed by the governor.”
Mr. Chairman, subsection 2.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: M r .  C h a i r m a n .
Could the clerk reread that to say “senate”, rather
than “legislature”, and presume that he just
misread it the first time?

CHAIRMAN GRAYBILL: Yes, we’ll
amend it on line 18 to say “senate” instead of
“legislature”. Mr. Eskildsen likes me to make a
record on that. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee does arise and
report, after having had under consideration
Section 8, subsection 2, as amended, that it
recommend the same he adopted.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
think I’ve already explained this section. This
says, in effect, that the Governor shall make the
appointment of the heads of the departments,
subject to confirmation by the Senate-that is, if
their appointment or election or their term is not
otherwise provided for by law. So the Legislature,
of course, could still create an office or a board,
make it elective, and could give it a definite term.
And if they do do that, well then, that man has thr
office for that term. And anyone so appointed
shall hold office until the end of the term of the
Governor unless sooner removed by the Governor.
So the idea is that the Governor can remove the
man unless the Legislature bars him from re-
moving the man. In effect, it’s the way that it’s
being done now, as I understand it.

CHAIRMAN GRAYBILL: Is there other
discussion? Very well. You’ve heard the motion of
Mr. Joyce that when this committee does arise
and report on Section 8, subsection 2, that the

DKLEGATES: A y e .

CHAIRMAN GRAYBILL: Oppowl, No.
(No response1

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: -clerk read, at this
time, Section 3 as though “the legislature” said
“senate” in line 24?

CHAIRMAN GRAYBILL: Well, I was just
going to ask Mr. Schiltz  to take the phone and tell
me whether to change it in the rest of the
paragraph. Do you want it “senate” or “legis-
lature” in 3?

DELEGATE SCHILTZ: I haven’t had a
chance to look at it yet.

CHAIRMAN GRAYBILL: You’ve got to
read ahead there.

DELEGATE SCHILTZ: I was busy trying
to find out if you wanted to talk to me on the phone.
(Laughter)

DELEGATE JOYCE: Mr. Chairman, I’ll
withdraw it. Let him read it as is.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l .
Read the subsection 3 as is.

CLERK HANSON: “ S u b s e c t i o n  3 .  I f
vacancy in any such office occurs during a recess
of the legislature, the governor shall appoint some
fit person to discharge the duties thereof until the
next meeting of the legislature, when the office
shall be filled by appointment and confirmation.”
Mr. Chairman, subsection 3.

CHAIRMAN GRAYBILL: Mr. Joyce

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee does arise and
report, after having had under consideration
Section 8, subsection 3, that it recommend the
same he adopted.

CHAIRMAN GRAYBILL: Mr. Schiltz,  do
you have an opinion?

DELEGATE SCHILTZ: Yes. I don’t have
any problem with Legislature in that case.
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CHAIRMAN GRAYBILL: Very well. Is
there other dicussion  of subsection :3?

DELEGATE JOYCE: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: What this section
says is, if a vacancy occurs while the Legislature is
in recess, then the Governor appoints a new person
to discharge the duties until the next meeting of
the Legislature-since we’ve freed the Legislature
that they may come back at any time; once they
come back, the Governor must send this appoint-
ment up for confirmation and go through the same
procedure again.

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. Joyce’s motion that sub-
section 3 be adopted, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL:
(No response)

CHAIRMAN GRAYBILL:
Will the clerk read subsection 4?

Opposed, No.

It’s approved.

CLERK HANSON: “Subsection 4. No
person not confirmed by the legislature for an
office shall, except at its request, be nominated
again for that office at the same session or be
appointed to that office during a recess of the
legislature.” Mr. Chairman, subsection 4.

CHAIRMAN GRAYBILL: Mr. Joyce

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration
Section 8, subsection 4, of the Executive Article,
that it recommend that the same be adopted.

CHAIRMAN GRAYBILL: Mr. Joyce

DELEGATE JOYCE: Mr. Chairman. I
move that, in line 28 of page 25, the  word
“legislature” be stricken and the word “senate”
added.

CHAIRMAN GRAYBILL: So, that’s the
first time the word “legislature” appears in that
subparagraph 4, and you’re changing that to
“senate.”

DELEGATE JOYCE: Uh huh-Yes, sir.

CHAIRMAN GRAYBILL: All in favor of

that amendment-changing “legislature” to
“senate” in subsection 4, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.

DELEGATE JOYCE: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Subsection 4 does
what I previously said was being done. Ifaperson
is not confirmed by the Senate, he shall not again
be nominated at that time-and his name cannot
be submitted at that same session of the Legisla-
ture unless the Legislature itself requests it. What
we had in mind there is they may refuse to confirm
some man and then they may get second thoughts
about it and send down to the Governor that, well,
we request that you submit his name again, in
which  case  he could be resubmitted. But if the
Legislature,  once having rejected him, does not
request that his name be put up, then he cannot
serve  until there is a new session of the Legisla-
ture.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l .
You’ve heard the motion of Mr. Joyce that, when
this committee does arise and report, that subsec-
tion 4 of Section 8 shall be adopted. All in favor of
the  motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.
Will the  clerk please  read Section 9.

CLERK HANSON: “Section 9. Budget and
Messages. The governor shall at the beginning of
each legislative session and may at other times
give the legislature information and recommend
measures he considers necessary. The governor
shall submit to the legislature, at a time fixed by
law, a budget for the ensuing fiscal period, setting
forth in detail for all operating funds the proposed
expenditures and estimated revenue of the state.”
Mr. Chairman, Section 9.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I



948 MONTANA CONSTITUTIONAL CONVENTION

move that when this committee does arise and
report, after having had under consideration
Section 9 of the Executive Article, that it recom-
mend the same be adopted.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. In
this section, we’ve adopted the proposal of the
Constitutional Revision Subcommittee, which
they made in 1969, and it’s in accordance with the
prior recommendation of the Legislative Council.
That is, prior to 1969, the Legislative Council
recommended this. The present statutory respon-
sibility of the Governor to submit an executive
budget to the Legislature is made mandatory by
this section of the Constitution. The present
Constitution does require the Governor to send a
message showing the needs of the state and the
means of collecting revenue. And so this, in effect,
adopts the procedure that we now have and puts it
in the Constitution. It revises Section 10 of the
present Article VII and, in that connection, we
think eliminates some of the excess verbiage, and
that the other requirements that are presently in
Section 10 of the present Constitution the
committee believes can be governed by statute or
administrative procedure and is unnecessary
detail in the Constitution.

CHAIRMAN GRAYBILL: Very well. You
have before you the motion of Mr. Joyce, that
when this committee does arise and report, after
having had under consideration Section 9, that
the same shall have been adopted. So many as are
in favor of that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it. Now, ladies and gentlemen, I’m going to ask the
clerk to read all the subsections, 1 through 5, of
Section 10 at once because of some amendments
that are going to be made here. I would ask YOU to
pay close attention, because if we’re going to
debate this veto matter, we might as well listen to
it once and understand it as it’s read. Mr. Clerk,
will you please read Section 10, subsection 1 to 5

CLERK HANSON: “ S e c t i o n  1 0 ,  V e t o
Power; subsection 1: All bills passed by the
legislature, except bills proposing amendments to
the  Montana Constitution, bills ratifying pro-

posed amendment,s  to the United States Constitu-
tion, resolutions, and initiative and referendum
measures, shall be submitted to the governor, who
shall sign or veto every bill within 5 days after its
delivery to him, if the legislature is in session, or
within 25 days, if t,he  legislature is adjourned. The
governor shall return vetoed bills to the legislature
with a statement of his objections. Subsection 2:
The governormayreturn any bill to thelegislature
with his objections and with a recommendation
for an amendment or amendments  to it. If the leg-
islature passes the bill in accordance with the
governor’s recommendation, it shall again return
the bill to the governor for his reconsideration.
The governor shall not return a bill for a second
time for amendment. Subsection :3: Upon receipt of
a veto message. the legislature shall reconsider
passage of the vetoed bill. A two-thirds vote of the
members present overrides the veto, and the bill
shall becomelaw. Subsection 4: Ifthelegislatureis
not in session wheti  the  governor vetoes a bill, he
shall return the bill, with his objectionS,  to the
legislature in a manner aut,horized  by law. The
legislature,as provided in Section 11, may recon-
vene itself to consider any bill so vetoed by the
governor. Subsection 5: The governor may veto
items in appropriation bills, and in such in-
stances, the procedures shall be the same as upon
veto of an entire bill.” Mr. Chairman, Section 10.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration
Section 10, subsection 1, 2, 3, 4 and 5, that it
recommend the same be adopted.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. In
the veto power, what the committee tried to do is
retain it essentially as it is now, with the addition
of the amendatory veto and the elimination of the
pocket veto. And our committee did not choose to
adopt the recommendation of the Legislative
Committee that we prohibit the Governor from
vetoing appropriations for the Legislature. How-
ever, we did concur with the Legislative Com-
mittee that the Governor would have no power  to
veto constitutional amendments proposed to the
United States, proposed constitutional amend-
ments to the State of Montana, and any initiative
or referendum measures. Our discussion of it
follows in thecomment which says that it removes
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the Governor from the process of amending the
state and federal Constitution. Constitutional
amendments, initially, must be approved by two-
thirds in each house, if it ’s a bicameral, which is
the same majority required to override a guber-
natorial veto. Therefore, there’s no reason to in-
volve the Governor in the process. Similarly, the
signature of the Governor is not required for
resolutions because resolutions do not have the
effect of law. Consistent with Section 1 ofArticleV
of the present Constitution, the Governor has  no
veto power over initiative or referendum meas-
ures. By the requirement of subsection 1 that  the
Governor sign every veto bill presented to him, the
pocket veto is eliminated. Furthermore, subsec-
tion 4 authorizes the Legislature to reconvene to
consider postsession vetoes. I take it, in this
connection, we have a little different than the
Legislative Article aboutreconvening. We’ve got a
two-thirds and they’ve already adopted a major-
ity, I think, but we didn’t know that at the time.
Furthermore, Section 4 authorizes--or the time
period for gubernatorial consideration of bills
after adjournment of the Legislature has been
lengthened from 15 to 25 days to give the Governor
sufficient time to adequately study bills and in
recognition of the logjam of legislation frequently
passed in the closing days of the Legislature. The
committee considered and rejected the so-called
reduction veto, which is the power to reduce items
in appropriation bills, because the members be-
lieved such a veto could result in irresponsibility
on the part of the Governor. The reduction veto
encourages the Legislature to appropriate large
sums of money to popular causes, shifting the
onus of reducing the appropriation to the
Governor, while it also enables the Governor to
thwart an activity or program without the stigma
of killing it. The committee, however, did
authorize the amendatory veto in subsection 2,
which permits the Governor to return a bil l  to the
Legislature with recommendations for changes
that would make the bil l  acceptable to him. If the
Legislature, by majority vote of the members
present, accepts the Governor’s recommendations,
the bill is returned to theGovernorforreconsidera-
tion.  The Governor is prohibited from returning a
bill a second time for an amendment. The
amendatory veto accommodates the situation
where the Governor objects to only parts of bills
and recognizes its general merit. In the states
which authorize amendatory veto, it is utilized
more than the regular veto. The power of
amendatory veto is intended to extend to appro-
priation bills. In addition, the item veto that we

currently have in the Constitution is retained in
subsection 5.

CHAIRMAN GRAYBILL: Mr. Kelleher.

DELEGATE KELLEHER: Yes, sir.

CHAIRMAN GRAYBILL: Mr. Kelleher,
you have an amendment. Do  you care to have it
read at this time?

DELEGATE KELLEHER: Yes,  sir.

CLERK HANSON: “Mr. Chairman. I
move to amend Section 10, Veto Power, by deleting
the subsections 1,2,3,4  and 5, beginningatline 14
through 30 on page 8 of the Executive Committee
Proposal and lines 1 through 18 on page 9, and
inserting in lieu thereof the following language:
‘The governor may veto items in the appropriation
bill for his office.’ Signed: Kelleher.”

DELEGATE KELLEHER: M r .  C h a i r -
man.

CHAIRMAN GRAYBILL: The ef fect of
Mr. Kelleher’s proposed amendment is to delete
the veto power except for the Governor’s right to
veto items in the appropriation bill for his office.

Mr. Kelleher.

DELEGATE KELLEHER: M r .  C h a i r -
man and fellow delegates. The veto power, in the
early days of our constitutional history in the
United States, was given to the President to be
used to veto bil ls which were unconstitutional. We
still have this power, of course, in the Supreme
Court, and we have it in the state Supreme Court.
The veto power goes way back to theRomans,  and
we got it from Baron des Montesquieu,  who got it
from the British, and as I told you theother  day, he
was a great admirer of the Monarchial  system. He
did not care for the Republican system (Inaudible)
-government-

CHAIRMAN GRAYBILL: Stay on the
subject now, Mr. Kellehcr.

DELEGATE KELLEHER: I’m staying
on veto power, and I want to get rid of the veto
pCl-“Ver-

CHAIRMAN GRAYBILL: All right.

DELEGATE KELLEHER: -and I want
to show what’s wrong with the veto power, Mr.
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Chairman. I want to show where the veto power
came from.

CHAIRMAN GRAYBILL: Okay.

DELEGATE KELLEHER: And I cannot
show what’s wrong with the veto power unless I
show where it came from, Mr. Chairman. Mon-
tesquieu, as you know, said that a Republican form
of government, which is the form of government
that we have under Article IV-paragraph 4-of
the federal Constitution, is like to a body without a
head. The last time it was used in Britain was in
1707 by Queen Anne, and it has not been used
since 1707 by the British. At the time of our Revo-
lution, only Massachusetts and New York had the
veto power. And Massachusetts had a single veto
power and New York had a veto power combining
the power of the Governor and the Justice of
Supreme Court, and the reason for that was a
document was to be cut down only if it were uncon-
stitutional. Now, then, Thomas Jefferson never
used the veto power, and Thomas Jefferson said it
should only he used when a document is unconsti-
tutional. I submit we do that throughourSupreme
Court. John Quincy  Adams never used the veto
power. It was only with the time of that wild
Democrat, Andy Jackson, that they started to use
it for reasons of expediency, rather than when a
law was unconstitutional. North Carolina today,
ladies and gentlemen, does not have a veto power
and is one of the most progressive states in the
southern part of the United States. I would like to
read, if I may, a very short paragraph from Robert
Lewis, who was former congressman-he’s
deceased now--written in 1935-former congress-
man for the State of Massachusetts and a scholar
on state legislatures. “There can he no doubt that,
where the governor and a majority of the legisla-
ture are of opposite parties, hills are sometimes
passed with the deliberate purpose of emharrass-
merit,  compelling the governor to choose between
signing, say, and extravagant appropriation in
which he does not believe and losing some
measure of popularity. On the other hand, gover-
nors unhampered by scruples, without fine sense
of duty, have used the veto with the deliberate
purpose of making political capital by the appeal
to popular sympathy. When one man sets up his
opinion against that of two or three hundred in the
legislature, the masses are almost sure to approve
his position because he is the underdog. The sort of
message that kind of a governor finds it easy to
write gets wide reading and hasty applause. The
arguments of the authors of the hill, who may

know a hundred times more about it than the
governor knows and who may be the men of
the soundest judgment and loftiest purpose, are
ignored. The legislature is a sure loser in the
unequal contest. The honors go to the virile,
aggressive man of dominating personality who
was willing to climb at the expense of fair play in
the public welfare.” The veto power, Mr. Chair-
man and fellow delegates, is a vicious, powerful
weapon. It is the most powerful weapon in the
arsenal of the lobhyist. Charles the First lost his
head, literally, over the veto power at the time of
the long parliament. Now, I’m no Oliver Cromwell,
and I’m not suggesting that we do away with the
Governor’s head; I just want to get rid of his veto
power. That isn’t asking too much. Lastly, remem-
ber when Larry Margolis was here and spoke to us
fimm  that podium? He said two sentences that I’ll
never forget. “The legislature is not representa-
tive of the people, the legislature is the people. And
before you put any limit in this Constitution on the
authority of the people of this state, you hetter
have a very, very serious reason for doing so.”
There’s no veto power on us. It’s our own wise judg-
ment. That’s the only veto power on us. And this
body is very, very-in my opinion, being very con-
servative and’very  mature in its judgment and in
its deliberations. I ask, “What right does an un-
crowned king have to thwart the will of the
people?” and I ask you to eliminate the veto power
of the Governor except for control over his own
appropriations. And this may not he necessary, I
admit, because he may-if the money is appro-
priated for him, he doesn’t necessarily have to
spend it. But otherwise, I would urge you very-
most strongly to exclude completely the veto
power of the Governor. And I would like to have a
roll call vote on my motion when it’s voted and
like to have five seconds please.

(Seconds rise)

CHAIRMAN GRAYBILL: The question
now arises on Mr. Kelleher’s motion to amend
Section 10.

Mr. Melvin, for what purpose do you arise?

DELEGATE MELVIN: A point of clarifi-
cation to the amendment, Mr. Chairman. It
describes it as including lines 1 through 18 on page
9-

C H A I R M A N  G R A Y B I L L :  Y e s ,  t h a t ’ s
right. Mr. Kelleher, your description is a little all-
inclusive. You threw out special sessions at the
same time. (Laughter) So we have amended your
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preface--not the language, but your preface-to
include lines 1 through 12 on page 9. Since that’s
all it encompasses, the veto power, I trust that’s all
right with you.

D E L E G A T E  K E L L E H E R :  T h e  t y p i s t
added that, and I’m sorry for that error.

CHAIRMAN GRAYBILL: That’s okay.
All right, the question now arises on Mr. Kelleher’s
motion to delete the veto power in its entirety
except for the sentence “The governor may veto
items in the appropriation bill for his office.” We’ll
vote by roll call. The ballot is open. All those in
favor of the proposal to delete the veto power,
please vote Aye; opposed, please vote No.

Have all the delegates voted? Does any dcle-
gate wish to cbangc  his vote:’ The ballot is closed.
Please take the roll.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Anderson, J. . . . . . . . . . . . . . . . . . . . . . . . .Absent
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arness..............................Absen  t
Amnow., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Brazier ............................... Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Cain................................Absen  t
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cate...................................Ay  e
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choatc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Drum...............................Absen  t
Eck.................................Absen  t
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt.................................Absen  t
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill-Chairman, . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson,R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel.............................  Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon.............................Absen  t
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal.................................  Nay
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson ............................. Nay
Roeder..............................Absen  t
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
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Sullivan _.  _.  _.  Nay
Swanberg.. _.  Nay
To&  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
VanBuskirk........................Absent
Vermillion .Absent
Wagner _.  _.  _.  _.  _.  Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
W a r d e n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Wilson Nay
Woodmansey _.  _.  _.  _.  Nay

CLERK HANSON: Mr. Chairman, 10 dele-
gates voting Aye, 64 voting No.

CHAIRMAN GRAYBILL: 64 delegates
having voted No and only 10 voting Aye, the
motion of Mr. Kelleher fails. We’re now on the veto
power, Section 10, and there are some other
amendments to subsection 1, so we’ll consider it
section by section now. Section 10, sub. 1.

Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman.
You have before you an-

CHAIRMAN GRAYBILL: Yes. Do you
want us to read it here, Mr. Romney?

DELEGATE ROMNEY: Yes, please,

CHAIRMAN GRAYBILL: Will the clerk
please read Mr. Romney’s amendment.

CLERK HANSON: “Mr. Chairman. I
move to amend Section 10, Veto Power, subsection
1, page 8, line 15, of the Executive Committee Pro-
posal, by adding the following words after the
word ‘except’; ‘appropriations for the legislature.’
Signed: Romney.”

DELEGATE ROMNEY: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: When thestudies
were made in the various committees concerning
the various problems that were confronting the
Convention, the matter of the veto was found to be
of concern to both the Legislative Committee and
the Executive Committee. It was-this difficulty
was resolved by the chairmen of the two commit-
tees, Delegate Aasheim and Delegate Joyce, con-
ferring and determining that the Executive Com-
mittee would handle the veto section. However,
the Legislative Committee had already considered
the matter, and it so happened that the determina-
tions of the two committees was much alike, but
they did have certain dissimilarities. Chief among

them is the matter which I am handling at this
time. You will find in Section 10 and second line,
as indicated by the amendment, that we seek to
include in the section the words “appropriations
for the legislature” following the word “except”, in
line 15 on page 41 of the Executive booklet. This
would mean that the Governor would have no
power of veto over the operations of the-the
appropriations made by the Legislature to carry
on its work. If we’re going to have a strong Legisla-
ture and a strong Governor, we must not provide
the Governor, whoever he may be, with the power
to clip the wings of the Legislature in a fiscal
manner. And this could be done were he em-
powered to veto legislative appropriations. Now,
we say, appropriations for the Legislature. That
means distinctly for the Legislature and its vari-
ous appendages. This would include the direct
appropriations for the operation oftheLegislature.
It would also concern the Legislative post-audit,
concerning which we talked this morning. It
would also include a fiscal review office, Legisla-
tive Auditor. It would include the Legislative Coun-
cil and Legislative interim committees. Now, it’s
quite patent that if the Legislature was unable to
use its own--unable to appropriate adequately for
its own operation, it cannot function properly. We
see that in our own Convention here where some of
us, at least, think that there was an inadequate
appropriation for this Convention. There’s also
the interim committees. Presently, the best-noted
interim committee is the Highway Committee.
known as the “watchdog committee”, I think it’s
been in operation now for three bienniums,
possibly more, and I believe it is quite well
established that it has well paid for itself. There’s
the Legislative Council, which is growing in popu-
larity, It is a source of writing of most of the
numerous bills introduced into the Legislature. It
is, likewise, the source of such research and study
as most legislators have available to them. It
carries on a number of studies which the
Legislature, by resolution, directs to it each session
of the Legislature; and it’s a bipartisan proposi-
tion, with three senators of each party and three
representatives of each party composing its
membership. Various studies on all sorts of
subjects are made by the Legislative Council
through subcommittees which draw upon the
membership of the Legislature for membership,
also on a bipartisan basis. All of these various
legislative appendages are nourished by appro-
priations made by the Legislature. As Delegate
Kelleher says, the Legislature is the people. It
speaks for the people. It makes investigations and
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writes the laws for the citizenry. And it should be
able to take care of its own purse. Now, we give the
Legislature the power to make appropriations for
all sorts of other state agencies and departments-
including that of the Governor--and it would be
shackled in its operation if it were hampered by
veto measures in the hands of a Governor who
might, for one reason or another, become hostile. I
thank you.

CHAIRMAN GRAYBILL: Mr. Romney,  if
you’ll allow the Chair a slight amount of
editorship, I’d like to add a comma, without
objection, after your thing, so that it makes more
sense. Very well.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
certainly am reluctant to take on the gentleman
from Ravalli  County, and I don’t do it other than
to explain the thinking of the Executive Commit-
tee. The whole theory of the veto, of course, has
been gone into at some length, and, of course, the
idea behind the veto is that you require two-thirds
of the people’s representatives to put some bills
through over the objection of the Governor. That
gives a better majority, but we thought that it was
unnecessary to add this to the veto power for these
reasons. It is notrelevant in view ofthe action that
we’ve taken here in allowing the Legislature to
extend its sessions, to come back at their own
motion, and so that whatever vice may have
occurred before, when the Legislature was abso-
lutely locked in to 60 days, does not exist if the
new Constitution goes through as proposed,
Therefore, we thought that there was no parti-
cular reason for excluding this on that basis.
Secondly, we figured that if it was a virtual
unanimous agreement of the Legislature-as I
understand the Legislative Council and those
things work-that the Legislature can handle this
matter by sending the appropriation bill down to
the Governor while they’re still in session, and in
accordance with the wisdom that Delegate
Mahoney passed on today, they can wait until
that is signed into law before they send down any
other of the Governor’s bills. And thirdly, the
reason we thought it unwise to exclude it is,
assuming for the purposes of argument that the
Legislature does make an appropriation that
passes the House by only one vote, then, for
example, say the Legislature decides to appropri-
ate a substantial sum of money to build a new
chamber for itself. Now, of course, they should
have that right, I suppose, but if it only passes by

one vote, it shows that there is a sufficient division
among the people’s representatives and the
Governor may veto it in that case on the theory
that it really costs too much money and that the
Legislature hasn’t adequately funded the new
building, or for whatever reason. So we thought,
taking one consideration with another, that the
amendment was not really necessary in view of
the action of this Convention in freeing the
Legislature so it can do its work.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. President.
I always believe in protecting the Legislature, but
I still think that the Governor should have the
powers-to give him-to keep the Legislature in
line. Now that we’re giving all this time to the
Legislature, call themselves into session, contin-
uous bodies, all of this, it might be well that he had
to get at least a clearance of the Legislature-or, I
mean, the Legislature should get his clearance
unless by a two-thirds vote, and this is a little
difficult to get. I can see them delving into great,
enormous things. That we have empire-builders
get into the Legislature the same as the others, and
I think we should definitely leave the power of veto
with the Governor on appropriations. I think that
all of it-he is responsible. And partly-he has to
sign the revenue measures or they won’t get
through. So I’d like to see the Legislature still
brought back under the Executive, at least so one-
just a majority can’t run rampant. If you’ve got
two-thirds, well and good, but I’d like to see it left
the way it is.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Romney’s amendment to subsec-
tion 1 of Section 10oftheExecutiveArticle.  He has
made an amendment which makes the first line
read, “All bills passed by the legislature except
appropriations for the legislature, bills proposing
amendments to the Montana Constitution”, and
so forth. So he has accepted appropriation for the
Legislature. So many as shall be in favor of Mr.
Romney’s amendment, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it, and so ordered. We’re now debating Section 10,
sub. 1, again and we have another proposed
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amendment.  Mrs. Rohinson, may we read your
amendment?

Will the clerk read the amendment.

CLERK HANSON: “ M r .  C h a i r m a n .  I
move to amend Section 10, subsection 1, page 8,
line 19, of the Executive Committee Proposal hy
deleting the following words ‘who shall  sign or
veto  every  hill’ and insert in lieu thereof the
following words and punctuation after the word
‘governor’: ‘and shall become law, if he neither
approves nor vetoes the hill.’ Signed: Robinson.”

CHAIRMAN GRAYBILL: Mrs. Robin-
son’s amendment has the effect, on page 8 at line
19 in Section 10, sub. 1, of striking out the-
present ly ,  i t  says , “shall  he submitted to the
governor,  who shal l  s ign or  veto”-she takes out
“who shall sign or veto every  bill” and she adds
“which shall become law if he neither approves
nor vetoes the hill.”

Mrs. Robinson.

DELEGATE ROBINSON: Yes. Mr. Chair-
man, I’d like to make it clear that it does not delete
the words after that. The next four lines are still
i n c l u d e d  i n  m y  a m e n d m e n t .  I t  w o u l d  read-
subsection 1 would read: “All hills passed by the
legislature, except hills proposing amendments to
the Montana Consti tution,  bil ls  rat ifying pro-
posed amendments to the United States Constitu-
t ion,  resolutions,  and init iat ive and referendum
measures, shall he submitted to the governor and
shall become law if he neither approves nor vetoes
such hil l  within 5 days”,  and the rest  of the
language is exactly the same. The Legislative
Committee was in complete agreement with the
Executive Committee that we would eliminate the
pocket veto. We did not feel, however, that the pro-
posed language by the Executive Committee did
that as explicitly as we had done it in our original
proposal .  We checked the const i tut ions of  other
states  that  had el iminated the pocket  veto,  and
they clearly indicate what happens to the hill if it
is neither signed nor vetoed. And we merely make
that provision that if he does not sign it or if he
does not veto it, it becomes law. We are demanding
that he cannot simply let it die.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I’m
not going to take on the delegate from Missoula in
any verbal battle. And I agree that her’s is better,
and I have the permission of at least a portion of
my committee that we accede to Miss Robinson’s

amendment. She’s a better draftsman, and we
thank you very kindly.

CHAIRMAN GRAYBILL: Mr. Harhnugh.

DELEGATE HARBAUGH: M r .  C h a i r -
man, just a point of cliirification-or order,  I guess
you might call it, but it’s very difficult sometimes
to know just where we are--whether we’re on the
majority or minority proposal. And if there were
some way that we could stay on one or the other, it
would help, I think.

CHAIRMAN GRAYBILL: We stay on the
majority first,  and we only go on the minority if
it’s moved. So we’re on the  majority report, on
page 8, at line 19. I realize that there’s two places
you can find it. I use the first one, and some of you
use the other one. But anyway, this amendment is
on page 8, line 19, after the words “the governor”
strike “who shall sign or veto every bill” and add
in “and shall  become law if he neither approves
nor vetoes the bill within 5 days.” Very well. The
question is on Mrs. Robinson’s amendment, which
w o u l d  h a v e  t h e  e f f e c t  o f  s a y i n g  t h a t  i f  t h e
Governor does nothing, then i t  becomes law,
whereas the original text said that heeither  had to
sign or veto it within 5 days. All those in favor of
Mrs. Robinson’s amendment, please say Aye.

DELEGATES: A y e

CHAIRMAN GRAYBILL: Opposed,  No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The  Ayes have
it, and so ordered.

Mr. Joyce.

DELEGATE JOYCE: I  move that when
this committee does arise and report, after having
had under consideration Section 10, subsection 1,
as amended of the Executive proposal,  that  the
same be recommended for adoption.

CHAIRMAN GRAYBILL:  V e r y  w e l l .
You’ve heard the motion of Mr. Joyce that this
subsection 1 of Section 10 now be adopted. All in
f’avor,  say Aye.

DELEGATES: A y e

CHAIRMAN GRAYBILL: Opposed,  No.
(No response)

CHAIRMAN GRAYBILL: So ordered.
Now, subsection 2, on page 8, at the bottom--Does
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anyone wish it read again?
Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration
Section 10,  subsection 2, that it recommend the
same be adopted.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman.
Subsection 2 says that the Governor may return
any bill to the Legislature with his recommenda-
tions for an amendment. This is the amendatory
veto. And if the Legislature passes the bill in
accordance with the Governor’s recommendation,
it sends the bill back to the Governor for his
recommendation. The Governor may not, how-
ever, return the bill a second time for an
amendment. And the theory here is that this is
apparently the  amendatory veto; we’ve taken it
out of another state. Our discussion indicates that
it works well in the other states in that it enables
the Governor to pick up some errors that may have
inadvertently been overlooked by the Legislature,
and they simply concur in his amendments, send
it back, and he signs it without any fuss. In not
requiring two-thirds to override it, they just make
the amendment by a simple majority. It seems
sensible. It seems to encourage cooperation
between the Governor and the Lieutenant Gov-
ernor-the Governor and the Legislature-and
maybe is a device to save the Governor’s head.

CHAIRMAN GRAYBILL: Very well.
Members of the committee, you have before you
subsection 2 of Section 10, on the recommenda-
tion of the Chairman of the Executive Committee
that when this body arises and reports, that the
same shall be approved.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, may I ask a question-

CHAIRMAN GRAYBILL: Yes.

DELEGATE ESKILDSEN: -of Chair-
man Joyce?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Yes, I yield, Mr.
Chairman.

DELEGATE ESKILDSEN: In reading

this, if the Legislature passes a bill in accordance
with the Governor’s recommendation, it shall
again return the bill. Now, if the Legislature fails
to pass it, then it merely dies. Is that your under-
standing?

DELEGATE JOYCE: Well, if the Legisla-
ture fails to concur, in effect, in the Governor’s
amendment, then the motion would have to be
made to override the Governor’s amendment, or
they could just send it back up to him, I suppose,
(Inaudible) tell ing him that they refuse to concur
in his amendment, and then he can formally veto
it or not. And I’d-I would think that would be the
procedure; and then if he does formally veto it, it
comes back down, then they have  to override him
by two-thirds.

CHAIRMAN GRAYBILL: Is there any
further discussion? Very well. You’ve heard Mr.
Joyce ’ s  motion that this subsection 2 of Section 10
be adopted. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordcrod.  110
we need to-anybody want us to reread subsection
:1?

If not, Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration
Section 10,  subsection 3, that it recommend the
same be adopted.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman.
This section is the  current law. It simply says that
upon receipt of a veto message, the Legislature
shall reconsider passage of the vetoed bill; and
two-thirds vote of its members overrides the veto
and the bill becomes law. It carries with it the
implication that if two-thirds don’t, it doesn’t
become law.

CHAIRMAN GRAYBILL: Very well.
You’ve heard the recommendation of Chairman
Joyce that, when this committee arises and
reports, that subsection 3 of Section 10 shall be
considered adopted. All those in favor of the
motion, say Aye.

DELEGATES: Aye.
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CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: Section 4, Mr.
Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration
Section 10, subsection 4, that it recommend the
same be adopted.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. In
this section, the committee tries to meet the
problem that if the Legislature is not in session and
the Governor vetoes a bill, that he will return his
objections to the Legislature in a manner author-
ized by law. Now, what we had in mind there is
that he probably would send it to the Secretary of
State, and that the Legislature would set up-
pass-some law that would then direct the Secre-
tary of State to advise all the legislators, who were
not in session, of what had happened. We didn’t
really see-think we had the wisdom to work out
the details of that procedure, but at any rate, we
thought the Legislature would surely do it. And
then, once they’ve gone home and he’s vetoed the
bill, he must veto it-he can’t just let it die by the
pocket veto anymore-and then we provided that
the Legislature may reconvene itself, in accord-
ance with Section 11 of our article, to consider the
vetoed bill. And, of course, Section 11 requires a
two-thirds request of all the members before the
presiding officers can reconvene the Legislature. I
thought, if my memory serves me correctly, in the
Legislative Article, the Legislature can come back
into these special sessions on a simple majority
vote, and so I would like to ask Delegate Harper if
he would yield to a question to clarify that point.
Delegate Harper, will you yield?

DELEGATE HARPER: Yes, I will.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE JOYCE: Mr. Harper, does
the Legislative Article authorize the Legislature to
come back in on a simple majority? I’ve forgotten.

DELEGATE HARPER: So have I, but
we’ll look it up.

DELEGATE JOYCE: Well, I’ve just been
informed that Section 6 of the Legislative report-
majority report-reads as follows: “The legisla-
ture may be convened in special session by the

governor or at the written request of a majority of
the members.” So, if my memory was correct--and
so I would, therefore--when we get to Section 11,
I’ll move to make that a majority. But with that
understanding, I would still like the Committee of
the Whole to approve subsection 4 in accordance
with my previous motion, Mr. Chairman.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you the motion of
Mr. Joyce that when this committeedoes arise and
report, after having under consideration Section
10, subsection 4, that the same be approved. So
many as are in favor of that motion, please say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: Subsection 4 is
adopted. Subsection 5,  Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration
Section 10, subsection 5, of the Executive Article,
that it recommend the same be adopted.

CHAIRMAN GRAYBILL: Mr. Joyce

DELEGATE JOYCE: This section pre-
serves the current line-item veto that’s in the
Montana Constitution, the idea being that general
appropriations bills go through with more than
one item in there. There may be a hundred
different appropriations. He doesn’t have to veto
the entire appropriation bill if he is displeased
with only one item. He can veto that one item. And
when he does so, the procedure on this is the same
as on any other bill that he vetoes. It requires the
two-thirds vote to override him.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you, on the
recommendation of Mr. Joyce that when this
committee does arise and report, after having had
under consideration subsection 5 of Section 10,
that the same shall be adopted. All in favor, say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

DELEGATE BLAYLOCK: Mr. President.
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CHAIRMAN GRAYBILL: Mr. Blaylock,
for what purpose do you arise?

DELEGATE BLAYLOCK: I wish to make
an amendment.

CHAIRMAN GRAYBILL: Well, we have
nothing before us at this time. What do you want
to-

DELEGATE BLAYLOCK: I wish to offer
a subsection 6.

CHAIRMAN GRAYBILL: Does i t  con-
cern the veto power?

DELEGATE BLAYLOCK: Yes, it does.

CHAIRMAN GRAYBILL: I  had ruled
that all new matter would be at the end, but I think
if it’s on the veto  power, let’s go ahead. Do we have
a copy of it’?

DELEGATE BLAYLOCK: I’ll give you a
copy if-

CHAIRMAN GRAYBILL: All right.

DELEGATE BLAYLOCK: This is  the
proposed amendment, which would be subsection
6 of Section IO.  It would read like this: “If the
legislature is not in session when the governor
vetoes a bill, copies of the bill, together with the
reasons for the veto, may be deliveredin amanner
authorized by the legislature to all legislators. If
two-thirds ofthe  members ofthelegislaturereturn
the bill with an affirmative vote, attested by a
notary public, within 10 days, the bill shall
become law.” And I’ll bring this up to you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Blaylock
has proposed adding a subsection 6, the purpose
of which is to allow two-thirds of the members of
the Legislature to override the Governor’s veto by
a mail ballot. The source of this is the Legislative
Article, isn’t that right? Wasn’t this in the Legis-
lative proposal?

DELEGATE BLAYLOCK: No.

CHAIRMAN GRAYBILL: All right.
Well-

DELEGATE BLAYLOCK: I  had pro-
posed it to the Legislative group, and they had
considered it, and it had gone into the Executive.
And neither of them included it, so I wish to
include it this time.

CHAIRMAN GRAYBILL: All right. I
think I’d better read it again-

DELEGATE BLAYLOCK: All right.

CHAIRMAN GRAYBILL: -since you
don’t have it printed. “If the legislature is not in
session when the governor vetoes a bill, copies of
the bill, together with the reasons for the veto, may
be delivered in a manner authorized by the
legislature to all legislators. If two-thirds of the
members of the legislature return the bill with an
affirmative vote, attested by a notary public,
within 10 days, the bill shall become law.”

Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. President.
The reason for this is that often the-as has been
already stated here, and I shall speak very briefly
to this-at the end of the session, there is a rush of
bills which hit the Governor’s desk. And we have
had as many as 19 bills vetoed after the  sessions.
And it seems to me that bills having gone through
the legislative process, especially when you’rein  a
bicameral Legislature, that these bills have been
considered, and if the Governor vetoes, well and
good. But the legislators should be able to take
another look at that. And-but if they have gone
home, there’s not much they can do. This would
allow these bills to be sent to the legislators, and if
two-thirds vote again for that bill, it will come
back in and it will become law. I suspect that it
would be very, very seldom that this should hap-
pen, but there have been times when there have
been exceedingly fine bills that have been vetoed
after the Legislature has gone home, and then we
had to wait for another year and a half before the
bills could be considered again. This would also-
if this were adopted, it would avoid the cost of call-
ing the legislators back into session. It would be, I
think, a very economical way for the legislators to
take one last look and make their f inal decision.
And that’s all I have to say.

DELEGATE JOYCE: I’ll certainly hesi-
tate, also, to oppose the distinguished gentleman
from Yellowstone County, and all I  rise to do is to
explain to the Convention the position that was
taken by the Executive Committee, and that was
this: that the Legislature, whether it ’s unicameral
or bicameral, is a deliberative body. And if bills
are passed in the last session in a hurry and they
get down to the Governor’s desk and the Governor
is displeased with them so that he feels con-
strained to veto them, we have provided already
that they will set up a procedure where he will veto
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it; send it to the Secretary of State, presumably;
they will get the word out to the Legislature. But if
it is a bill that is of sufficient importance that it
should be reconsidered by the Legislature, then we
felt it reasonable to require them to come back and
deliberate with one another. Now, of course, the
argument is that they’ve already deliberated
enough and their mind’s made up. But it’s possible
that the Governor would think of some reason for
vetoing this bill that the Legislature, while they
were in session, had never  considered, and so that
we thought the whole theory ofgovernment  and of
legislating is that the Legislature is a deliberative
body, that you gain ideas from your fellow legis-
lators, and it is only when you are acting in
session and in concert, as a body, that you can
effectively legislate. And therefore, we thought
that if the bill is an outrageous exercise of
executive power that the Legislature feels is of
great importance, then they can, of course, by a
simple majority, call the session back into session
and override the Governor’s veto. So thatis  why we
reluctantly did not accept Mr. Blaylock’s proposal,
although we did include part of it in that we
provided that the legislators  will bc advised as to
why the Governor vetoed it after they go home.

CHAIRMAN GRAYBILL: Mrs. Reichert.

DELEGATE REICHERT: Mr. Chairman.
I rise in support of Mr. Blaylock’s amendment. I
was in the Legislative Committee, and when we
discussed this proposal, initially, we were very
receptive to the idea. It was after we confer with
the Executive Committee that some of the
members of our committee felt that, perhaps, they
were right. And I do concur with Delegate  Joyce’s
remarks. The Legislature is a deliberative body,
and I think that this provision would not be used
very frequently. But, on the rare occasions when it
could be used, when the legislators had deliber-
ated fully on the matter, and if the Governor vetoed
it and if it could be overridden by mail, I think it
would save the state a great deal of money. They
would not have to call themselves into special
session, and in a very simple manner, they could
override the veto. Therefore, I support Mr.
Blaylock’s amendment.

CHAIRMAN GRAYBILL: The issue is on
Mr. Blaylock’s amendment which would add a
subsection 6 to Section 10 of the Executive Article
as follows: “If the legislature is not in session
when the governor vetoes a bill, copies of the bill,
together with the reasons for the veto, may be

delivered in a manner authorized by the legis-
lature to all legislators. If two-thirds of the
members of the legislature return the bill with an
affirmative vote, attested by a notary public,
within 10 days, the bill shall become law.” So
many as shall be in favor of that amendment,
please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: As many as
are opposed, say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Chair is in
doubt. Please  use the voting machines for an
unrecorded roll call vote.

Have all the delegates voted? Does any dele-
gate wish to change his vote? The vote is closed.
Will you please take the roll call.

CLERK HANSON: Mr. Chairman. 42
voting Aye, 46 voting No.

C H A I R M A N  G R A Y B I L L : 4 6  h a v i n g
voted No and only 42 having voted Aye, the
amendment fails. Will the clerk please read
Section 11.

CLERK HANSON: “Section 11. Special
Session. Whenever the governor considers itin  the
public interest, he may convene the legislature,
either house, or the two housesin  thejoint,session.
At the written request of two-thirds of the
members of each house, the presiding officers of
both houses shall convene the legislature in
special session.” Mr. Chairman, Section 11.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move as an amendment to Section 11, as written,
that the last sentence be deleted or, no-it has-a
--no, strike that. I move that the last sentence be
amended in line 26 of page 29 by striking the
words “two-thirds” and inserting in lieu thereof
“a majority of’.

CHAIRMAN GRAYBILL: Just “a ma-
jority” is enough. “a majority of the members of
each house”?

DELEGATE JOYCE: Right; yes, sir.

C H A I R M A N  G R A Y B I L L :  M r .  Clerk,
when you read that, you didn’t read of each house.
What did you read?
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CLERK HANSON: Yes, I did

CHAIRMAN GRAYBILL: You did? Very
well. The amendment proposed by Mr. <Joyce is to
strike out the words “two-thirds” in the middle of
Section Il--and,  if you’re on page 9, that’s on line
I&--and  add in place thereof “a majority”. So
many as shall be in favor of that-

Excuse me, Mr. Loendorf, do you care to speak
to that?

D E L E G A T E  L O E N D O R F : Yes. Mr.
Chairman, would Mr. Joyce yield?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Mr. President, I
yield.

D E L E G A T E  L O E N D O R F :  M r .  J o y c e ,
why don’t we simply delete the entire section,
since it’s covered by the Legislative Article?

DELEGATE JOYCE: Well, I was going to
do that, Mr. Loendorf, but then, ifyou recall-that
we made a reference to it in Section 10, subsection
4. Now if, Style and Drafting will just pick that up
and transfer it back to whatever section that is of
the Legislative, it would be all right. But it seemed
to me that, maybe, so the delegates can vote intel-
ligently on this thing, that there’s no particular
harm in just writing “a majority” in there, being
that I’ve already made the motion and taken up
the time already.

CHAIRMAN GRAYBILL: Very well. The
motion is on Mr. Joyce’s amendment to replace the
words “two-thirds” by the words “a majority”. All
in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.

Mr. Joyce.

DELEGATE JOYCE: I move that when
this committee does arise and report, after having
had under consideration Section 11 of the
Legislative Article, as amended, that it recom-
mend the same be adopted.

CHAIRMAN GRAYBILL: Mr. Joyce,

D E L E G A T E  J O Y C E :  M r .  C h a i r m a n .
What we have done here is we’ve revised the

existing Montana Constitution in that we have
provided-still retained the power of the Governor
to call the Legislature, in the public interest, back
into special session. We have deleted, however,
from the Governor’s power the power he now has to
limit the consideration of bills or subject matter.
And the reason, of course, we have done that is
that since the Legislature-once it’s called back
into special session by a simple majority vote-
can resolve themselves into a special session of
their own, that there’s no point in providing for a
futile act. And so the Governor can call them back
into special session, and he can say, “Here’s what
I would like you gentlemen to consider, but, of
course, if you wish, you can consider anything
else.” And in the second paragraph we’ve been-
second sentence, what we’ve done there is
provided that--what the Legislative Committee
has already suggested and which has been
approved by the Convention.

CHAIRMAN GRAYBILL: Mr. Harper,
the Chair is aware that you want to amend this by
deleting the last sentence.

DELEGATE HARPER: No, Mr. Chair-
man, I pass that by; I think that’s been cared for.

CHAIRMAN GRAYBILL: All right. So
we’ll pass that by. Very well.

DELEGATE HARPER: I’d like to ask Mr.
Joyce aquestionon thefirstpartofthis.Mr.  Joyce,
I assume from your last remark that you wrote this
sentence with the intent that it would apply to
either a unicameral or a bicameral Legislature.
The-

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. Yes,
we did. Didn’t we do a very good job?

DELEGATE HARPER: I’m afraid not.
(Laughter) You say, whenever the Governor
considered it in the public interest, “he may
convene the legislature, either house, or the two
houses in joint session.” I see now what you mean.
I was all prepared to attack that on the basis that
in the majority bicameral report, Section 10, sub-
section 6,  we had already decided that the two
houses must always meet together, that we would
not have a meeting of one house. In other words,
he couldn’t call the House without the Senate or
vice versa, and now that I see your intent, perhaps
a simple redrafting of it would be sufficient.
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CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: That was our inten-
tion, I think. That--‘course, the present Constitu-
tion, if you’ll note, is somewhat ambiguous in this
connection in that it says that he can call either
house into special session. I thought that perhaps
what the current Constitution means is that, ifit’s
just a question of confirming somebody, they
would just want to call the Senate. But I think that
what it really means is that when there’s
bicameral, you shouldn’t really have to call both
houses. But-

CHAIRMAN GRAYBILL: Mr. Joyce.
Since Mr. Harper is correct that we already did say
that they had to meet together, if you-you could
just strike everything after the word “legislature”
and say, “he may convene the legislature”. Then
you’re going to have it right.

DELEGATE HARPER: Period.

CHAIRMAN GRAYBILL: Now, Style
and Drafting can also do that. I don’t care how-
where we do it.

DELEGATE JOYCE: I’m willing to ac-
cede to that suggestion, and the amendment then
would be to strike all of line 25, page 29, after the
word “legislature”-

CHAIRMAN GRAYBILL: Right.

DELEGATE JOYCE: -and substitute
for the comma, I guess, a period.

CHAIRMAN GRAYBILL: Right.

DELEGATE JOYCE: I move that amend-
ment.

CHAIRMAN GRAYBILL: All right. So
many as are in favor of amending the first
sentence in Section 11 to read, “Whenever the
governor considers it in thepublicinterest, hemay
convene the legislature.” So many as are in favor
of making it read that way instead of the way it
reads, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.

DELEGATE AASHEIM: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce still
has the floor, but I’ll come back to you, Mr.
Aasheim.

Mr. Joyce.

DELEGATE JOYCE: I now move that
when this committee does rise and report, after
having had under consideration Section 11 of the
Executive Article, as amended. that the same be
adopted.

DELEGATE AASHEIM: Mr. Chairman.
Question.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: In the Legisla-
tive Article, we say this: “The legislature may be
convened in special sessions by the governor, or at
the written request of a majority of the members.”
We don’t say “a majority of each house”, so we’re
going to be in conflict.

CHAIRMAN GRAYBILL: Mr. Joyce, do
you care to straighten this out so that you don’t
have a substantive issue for Style and Drafting?
You could do that by striking the words “of each
house”.

DELEGATE JOYCE: Also amend.

CHAIRMAN GRAYBILL: All right, in
line 17 on page g-and,  anyway, it’s in the second
sentence of Section 11-it should then read: “At
the written request of a majority of the members,
the presiding officers of both houses may convene
the legislature.” So many as shall be in favor of
that amendment, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: Now, it seems
to me that we’ve given Style and Drafting only a
Style and Drafting problem.

Mr. Joyce.

DELEGATE JOYCE: Well, Mr. Chair-
man, then I again move that when this committee
does arise and report, after having had under
consideration Section 11 of the Executive Article,
that it recommend the same be adopted as
amended.

CHAIRMAN GRAYBILL: You’ve heard
the motion of Mr. Joyce that when this committee
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does arise and report, after having under consider-
ation Section 11 of the Executive Article, that it
recommend that the same do pass. All in favor,
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: It’s adopted.
Mr. Roeder, for what purpose do you rise?

DELEGATE ROEDER: I think you may
have been wrong on your statement that we’releft
with just a Style and Drafting problem, because
the way that thing reads in theLegislative  Articles
that came off the magic typewriters is that the
Legislature may be convened in special sessions
or at the written request of a majority of the
members. So, they’re not, in substance, the same.

CHAIRMAN GRAYBILL: Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man. I think that if I made a motion torecess, that
the people involved in this could straighten it out;
and when we come back from recess, it would be
much easier to present it for the whole floor. So, I
move we stand in recess until 3:15  today.

CHAIRMAN GRAYBILL: All right. The
motion is to stand in-wait a minute. The motion
is to stand in recess. I’d like to ask those on the
rostrum here to remain in their places for a
purpose and the rest of us to recess if the motion
passes. All in favor of the motion to recess, say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.

(Convention recessed at 3:04 pm-recon-
vened  at 3:27  p.m.1

CHAIRMAN GRAYBILL: Convention
will be in session. The Convention is in session.
Ladies and gentlemen of the committee, we were
considering Section 11, Special Session. We had
amended it to read, “Whenever the governor
considers it in the public interest, he may convene
the legislature. At the written request of a majority
of the members, the presiding officer of both
houses shall convene the legislature in special

session.” When we stopped, Mr. Roeder and Mr.
Joyce were discussing some language. Mr. Joyce,
have you any changes or is it all right as
amended?

DELEGATE JOYCE: Will Delegate Roeder
yield?

CHAIRMAN GRAYBILL: Mr. Roeder?

DELEGATE ROEDER: I’ll yield.

DELEGATE JOYCE: Dick-

DELEGATE ROEDER: Yes.

DELEGATE JOYCE: Once you picked up
that we did change “two-thirds” to “majority”, did
you have any further changes?

DELEGATE ROEDER: No, the only
problem was that the Chairman read it wrong
when he read the thing. That’s the only thing
that-the only problem.

CHAIRMAN GRAYBILL: Originally or
now?

DELEGATE JOYCE: Originally, I think.
Just a slip of the tongue.

CHAIRMAN GRAYBILL: Very well.

DELEGATE ROEDER: (Inaudible) we
adopt the votes, you had misread it. You had read
the unamended version. There’s really no
problem.

CHAIRMAN GRAYBILL: All right, are
we ready to adopt Section ll? Members of the
committee, you have before you, on the recom-
mendation of Mr. Joyce that when this committee
does arise and report, after having had under
consideration Section 11, that the same be
adopted. The language is, “he may convene the
legislature.” And the other language: “At the
written request of a majority of the members, the
presiding officer of both houses shall convene the
legislature in special session.” So many as are in
favor of Section 11, as amended, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it, and so ordered. Mr. Clerk, will you read Section
1 2 .
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CLERK HANSON: “Section 12, Pardons.
The governor shall have the power  to Rrant
reprieves, commutations and pardons after con-
viction, reinstate citizenship, and may suspend
and remit fines and forfeitures subject to proce-
dures prescribed by law.” Mr. Chairman, Section
1 2 .

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration
Section 12 of the Executive Article, that it recom.
mend that the majority report, as read by the
clerk, he adopted.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: On this section, the
minority report-there is a difference between  the
two, and perhaps it is then in order for you to
recognize Mr. Wilson to move the minority report.

CHAIRMAN GRAYBILL: Do you want to
make any explanation of the majority report?

DELEGATE JOYCE: Yes, I would like to.

CHAIRMAN GRAYBILL: Why don’t vou
explain it, and then we’ll take his.

DELEGATE JOYCE: All right. What the
majority of the committee has done on Section 12
is undertaken to amend Section 9 of the current
Montana Constitution, which is on page 21 of the
blue hook, if anyone wants to get it. It’s Section 9 of
Article VII, the Executive Article. As currently
written, this is an amendment that was put
through by a vote of the people in December,  1954.
Prior thereto, under the original Constitution, the
Board of Pardons consisted of the Governor and
the Attorney General and the State Auditor. In
1954,  on our constitutional amendment, that was
changed to provide that there would be a Board of
Pardons appointed by the Governor, and in this
particular section the majority report is adopting
the language of the first four lines of the current
Constitution and is striking the proviso thereafter-
wards.  We did this after-on recommendation of
the reorganization director and with the concur-
rence of the present Chairman of the Board of
Pardons-that is, what I mean to say there is, they
didn’t tell us to do that, but they had no objection
to doing that. And the reason we did it is we believe
that the present section-deleting after the

proviso--or the revised section, in which WE delete
everything in the current Constitution after the
proviso with reference to the Board ofPardons-is
proper in that we believe that the Governor should
have the power to grant reprieves, commutations
and pardons. Then we say, it shall- his power in
that connection is made subject  to procedures pre-
scribed by law, and the Legislature has now ap-
pointed-provided for an appoint& hoard of lay
pardons, and it, no doubt, will continue to do so.
And yet it seemed to a majority of the committee
unnecessary to require it, and the Executive Re-
organization director and the present Chairman
of the Board of Pardons recommended the deletion.
The historical power of the Chief Executive to
show mercy should be retained, and the majority
believe that there is no constitutional need for a
buffer hoard appointed by the Governor. And the
key word there is “constitutional”, the idea being
that the Legislature can and may set up a board,
and further than that, the Governor can request
the Board of Pardons to make recommendations
before he does commute sentences or exercise his
executive clemency. But all we were doing in the
majority, here, is we are not requiring him to get
the prior approval of the Board of Pardons. The
Board of Pardons is a constitutional office by
virtue of being contained in the present Article
VII, Section 9. And, we-the majority submits it’s
unnecessary to have this hoard as a constitutional
office. When it got down to being enacted on by the
Legislature, they combined this constitutional
Board of Pardons with the legislative Board of
Parole, and they call it the Board of Pardons and
Parole. And, of course, 98 percent of their work is in
connection with paroles. But, under the present
situation, the point at issue is this-if a prisoner is
in the state prison, he cannot be pardoned by the
Governor unless he gets the prior approval of this
Board of Pardons, and we submit that any Gov-
ernor can still use that Board of Pardons and
make-or the Legislature can require that prior
approval by the Board of Pardons, hut it’s not
necessary to continue on this Board of Pardons in
the Constitution. I might further add that, by
making no reference to the Board of Prison
Commissioners in Section 20 of the majority
committee report-I’ll correct that-by making no
reference to the Board of Prison Commissioners,
which is presently provided for in Section 20 of
Article VII, we are in effect repealing that, and the
reason why we are repealing it is that for many
years now, the Board of Prison Commissioners set
up in the Constitution, which also consisted of the
Governor and the Attorney General and the State
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Auditor, has not, in fact, been functioning; rather,
the prison is being controlled under the Depart-
ment of Institutions; and so we are in effect
making constitutional what the state has been
doing all these years and relieving these three
people from violating the present Constitution,
and we recommend repeal to conform to the facts
as they really are.

C H A I R M A N  G K A Y B I L L :  T h e  C h a i r
would recognize Mr. Wilson.

DELEGATE WILSON: Mr. President, I
move an amendment to Section 12 of the majority
article to include-to adopt the minority proposal.
You’ll find that on page 51. Would you have the-
have it read, please.

CHAIRMAN GRAYBILL: Or page 42.
Very well. Mr. Wilson, your amendment to provide
for the minority report for Section 12 is accepted.
Do you wish to discuss it?

DELEGATE WILSON: Would the clerk
read it, please.

CHAIRMAN GRAYBILL: Oh, all right,
excuse me. Mr. Clerk, would you read it. Mr.
Wilson, the first paragraphs are identical, isn’t
that correct?

DELEGATE WILSON: Yes.

CHAIRMAN GRAYBILL: So the clerk
will read the second section, the second para-
graph, which is an addition in the minority report.

CLERK HANSON: Second paragraph,
minority report, page 42. “This action by the
governor  shall be upon the recommendation of a
hoard of pardons. The legislative assembly shall
by law prescribe for the appointment and
composition of said hoard of pardons, its powers
and duties; and regulate the proceedings thereof.”
Mr. Chairman, second paragraph to Section 12,
minority report.

CHAIRMAN GRAYBILL: Mr. Wilson.

DELEGATE WILSON: We agree with the
majority of the Executive Committee, except that
we feel it is appropriate to establish constitution-
ally the Board of Pardons. The pardon power of
the Governor is of such importance that it should
not be exercised without the prior advice and
consultation of a hoard of lay and professional
persons responsible for the state correctional
program. Mr. President, in talking with some of

the former  Governors and different people, they
felt that this was a necessity that this he provided
for in the Constitution, that they would have these
people for the Governor to consult with. It is an
important decision that he would have to make,
and without some consultation and advice, he
would be at a loss to know how to proceed. So it is
with the thought in mind that we would provide
the board for the Governor, to assist him in making
these decisions. Mr. President, I move the
adoption of the minority report.

CHAIRMAN GRAYBILL: Very well. The
issue is on the substitute-or the amendment by
Mr. Wilson to add the second section of the
minority report to the existing section of the
majority report, which is identical to the first
paragraph of the minority report.

Mr. Roeder.

DELEGATE ROEDER: Mr. Chairman, I
rise in opposition to Mr. Wilson’s attempts to
preserve the Board of Pardons, and I wonder if Mr.
Dahood would yield to a question.

CHAIRMAN GRAYBILL: Mr. Dahood?

DELEGATE DAHOOD: I yield, Mr. Chair-
man.

DELEGATE ROEDER: Mr. Dahood,
you’re a prominent lawyer, and I wonder if-
[you] would give us your opinion on this issue.
Do you think that if we removed the Board of Par-
dons, the Governor would suddenly release upon
society all the cons from Deer Lodge?

DELEGATE DAHOOD: I don’t think
there’s any such chance that that could happen
under any circumstance, and I think the Governor,
if he’s going to he a strong executive, should have
the type of power that we’re talking about; and so,
consequently, I would submit that I would agree
with the majority report.

CHAIRMAN GRAYBILL: Mr. Kamhoot.

DELEGATE KAMHOOT: Mr. Chairman,
I believe Mr. Dahood did a little more than answer
the question, but that’s all right. It just saved him
getting on the floor again. (Laughter) I can’t help
but recall last night, when we battled around in
this chamber and we finally decided that an 18.
year-old could hold the office of Governor. Now,
are we really serious when we say that anybody 18
years old-1 don’t care how smart they are-not
belittling anyone 18 years old at all-I’ve talked to
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many of them and they say, “Why, we don’t even
care too much about taking the responsibility to
vote, let alone being Governor.“--now, are we
actually serious when we’re talking about an 18.
year-old making decisions of releasing someone
from prison, commuting death sentences, if we
retain that, without a Board ofPardons  for advice.
I think we’d better get back on the ground here and
kind of get a little realistic about these things. I
thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Would Mr. Joyce
yield to a question?

CHAIRMAN GRAYBILL: Mr. Joyce, will
you yield?

DELEGATE JOYCE: I yield.

DELEGATE HARPER: I’d just like to be
clear on this. If we take the reference to the Board
of Pardons out of the Constitution, does that mean
that we automatically do away with the Board of
Pardons?

DELEGATE JOYCE: No, it’s still on the
statute books.

DELEGATE HARPER: And until the
Legislature--excuse me, may I ask another ques-
tion, Mr. Chairman?

CHAIRMAN GRAYBILL: You may.

DELEGATE HARPER: Until, then, the
Legislature strikes that, then the Board of Pardons
will remain in effect with pretty much its same
composition and way of working?

DELEGATE JOYCE: Yes, andthis  consti-
tutional provision provides that the Legislature
may set up procedures for the Governor to exercise
his pardon powers so that the Legislature can, in
effect, limit the Governor’s power by law, and it’s
simply, I guess, a quibble over whether or not it
should be in the Constitution or whether we
should trust the Legislature to continue to have a
Board of Pardons or-and to give the Legislature
some flexibility of how many would be on or how
they would do this in the future. That’s the
substance of the dispute, as I understand it.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Wilson’s amendment, which adds
the second sentence to Section 12 on Pardons. The

language added is: “This action by the governor
shall be upon recommendation of a board of
pardons. The legislative assembly shall by law
prescribe for the appointment and composition of
said board of pardons, its powers and duties; and
regulate the proceedings thereof.” So many as
shall be in favor ofthemotion to add that sentence
as an amendment, please  say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it, and so ordered. Very well. The issue, then, is on
the basic Section 12. Members of the committee,
you have before you the recommendation of Mr.
Joyce that when this committee does arise and
report, after having under consideration Section
12 on Pardons, that the same shall be adopted. All
in favor of that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it, and so adopted. Will the clerk read subsection 1
of Section  13.

CLERK HANSON: “Section 13, Militia;
subsection 1. The governor shall be commander-
in-chief of the militia forces of the state, except
when these forces are in the actual service of the
United States, and shall have power to call out
any part of the whole of said forces to aid in the
execution of laws, to suppress insurrection or to
repeal invasion.”

CHAIRMAN GRAYBILL: “Kepel  inva-
sion.”

CLERK HANSON: “Repel.”

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee does arise and
report, after having had under consideration
Section 13 of the proposed Executive Article, that
it recommend the same be adopted,

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.
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DELEGATE JOYCE: The Article XIV of
the current Constitution, which is on page 39 of
the blue book, for anyone who is using it, has five
sections pertaining to military affairs and the
militia, and if you will turn there, you will note
that the militia that’s now currently provided for
in the Constitution consists of all able-bodied male
citizens of the state between the ages of 18 and 45
except those that are exempted by laws of the State
of Montana or the United States. It also provides
that the Legislative Assembly may provide by law
for the organization, equipment and discipline of
the militia and shall make rules and regulations
for the government of the same. The organization
shall conform as nearly as practicable to the
regulations for the government of armies of the
United States. In Section 3, the Legislative Assem-
bly shall provide by law for maintaining the mili-
tia by appropriate appropriations from the state.
Section 4 says that the Legislative Assembly shall
provide by law for the safekeeping of the public
arms, military records, relics and banners of the
state, Section 5 says the Governor, with the con-
sent of the Legislature-that when the Gover-
nor, with the consent of the legislature, should be
out of the state in time of war at the head of our
military forces, he shall continue to be Com-
mander-in-Chief of all military forces of the state.
And we’ve just modernized this. We’veneverreally
had a militia in that sense. All this provides is that
the new amendment, which is unanimous on the
committee, is that the Governor will be the
commander-in-chief of the militia forces of the
state except when they are in the actual forces of
the IJnited States, and then he shall have the
power to call out all the whole of said forces to aid
in the execution of the laws, to suppress
insurrection or to repel invasion. We did strike the
word “male” out of there as the comments show.
We did that out of deference to the two charming
ladies who were on our committee who volun-
teered all the women of the State of Montana for
militia duty-(Laughter) and we struck all the age
requirements out of there just so that anybody, as
provided by law, can be summoned into the
militia, and we think that we have boiled down
five sections into one section and have made an
improvement of the present Article XIV.

C H A I R M A N  G R A Y B I L L :  L a d i e s  a n d
gentlemen, we are considering Section 13, sub. 1,
only at the moment. Mr. Joyce discussed sub. 2,
but we are considering sub. 1 only.

Mr. Lorello,  you have an amendment. Would
you like it read?

DELEGATE LORELLO: Yes.

CHAIRMAN GRAYBILL: Will the clerk
please read it.

CLERK HANSON: Mr. Chairman. I move
to amend section 13, page 31, or page 9, line 15, or
line 30 on page 9 of the Executive committee
majority report by striking the period after the
word ‘invasion’ and add a comma and the
following words: ‘or to protect life and property in
natural disasters.’ Signed: Lorello.”

CHAIRMAN GRAYBILL: The substance
of Mr. Lorello’s amendment is to say that the
Governor shall have the power to call out the
militia to do the things that are listed there,
including repel invasion or to protect life and
property in natural disasters. It has the effect of
adding natural disasters to his power to call them
out.

Mr. Lorello.

DELEGATE LORELLO: Yes, Mr. Chair-
man, this is probably our most important area. I
would-statewide, at least. All we’re trying to do is
add this one sentence that we could also be used to
protect life and property in natural disasters. I
think we all realize that probably we’ll use more
throughout the state on forest fires, floods, riots,
rescue work and that type of thing. These are
functions that we’re prepared to do that we can
assist in, and I hope that you’ll give it your
consideration. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: The committee does
not resist the amendment.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Will Mr. Joyce
yield to a question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Mr. Chairman, I
yield.

DELEGATE HARPER: I am not neces-
sarily opposing this, but suppose some person in
Helena, whom I am supposed to represent, asked
me, “Why did you keep that?“-what would be the
answer? Why do we keep this section in here at all‘?

DELEGATE JOYCE: Weli,  I suppose the
answer I’d give is, it’s in the currr~nt Constitution,
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and it has relevance in that in the event there ever
were an invasion or there were an insurrection,
that it’s the duty of the State of Montana to protect
its people and, while we have police forces, if it
ever got that bad, and I can’t conceive that it ever
would, that the Governor would have the power to
call out the militia to protect the citizens.

DELEGATE HARPER: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER:  Wi l l  Mr .  Joyce
yield to another question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Yes, I will.

DELEGATE HARPER: Does this include
the National Guard?

D E L E G A T E  J O Y C E :  N o ,  t h e  N a t i o n a l
Guard, as I understand, is provided for in state
law, but it really is also a part of the federal army,
and so if, for example, the National Guard were at
war-had all the members thereof having been
called, say, to fight in some foreign land, so that
they wouldn’t be around here, why, the Governor
would have the power to summon each of us for the
militia to protect the public welfare; and it seems
to me that it’s never going to happen, but it’s
absolutely essential that we do provide for that
unlikely contingency.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Lorello’s  motion to add the
paragraph-or the sentence “or to protect life and
property in natural disasters” to Section 13, sub. 1.
All in favor of that motion, say Aye.

DELEGATES:  Aye .

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES:  No .

CHAIRMAN GRAYBILL: It is adopted.
The issue is now on Section 13, as amended.
Members of the committee, you have before you
the motion of Mr. Joyce that when this committee
does rise and report, after having under considera-
tion Section 13, sub. 1, of the Executive Article,
that the same shall be reported as having been
adopted. All in favor, say Aye.

DELEGATES:  Aye .

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL:  So  o rde red .
Will the clerk read Section 13, sub. 2.

Mr. Joyce, do you need this before we read it?

DELEGATE JOYCE:  No .

CHAIRMAN GRAYBILL: No. Section 13,
sub. 2.

CLERK HANSON: “Section 13, sub. 2.
The militia forces shall consist of all able-bodied
citizens of the state except such persons as are
exempted by law.” Mr. Chairman, subsection 2.

CHAIRMAN GRAYBILL: Mr. Joyce ex-
plained that. If he wishes to explain it further, he
lllt3y.

DELEGATE JOYCE: I do not. I move that
when this committee shall arise and report, after
having had under consideration Section 13,
subsection 2, of the Executive Article proposed,
that it recommend that the same be adopted.

CHAIRMAN GRAYBILL: YOU have
heard the motion of Mr. Joyce. All in favor, say
Aye.

DELEGATES:  Aye .

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES:  No .

CHAIRMAN GRAYBILL: The Ayes have
it, and it is adopted. Mr. Clerk, will you rend
Section 14, sub. 1.

CLERK HANSON: “Section 14, subsec-
tion 1. If the governor-elect is disqualified or dies,
the lieutenant-governor elect, upon qualifying for
the office, shall become governor for the full term.
If the governor-elect fails to assume office for any
other reason, the lieutenant-governor-elect, upon
qualifying as such, shall serve as acting governor
until the governor-elect qualifies for office or until
the office becomes vacant.” Mr. Chairman,
Section 14, subsection 1.

DELEGATE JOYCE: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: I move that when
this committee arise and report, after having had
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under consideration Section 14, subsection 1, that
it recommend the same be adopted.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: This is the last
article in the Executive proposal. The majority and
the minority are in agreement on it, and what
we’ve tried to do is provide for all of the contin-
gencies we could think of about succession. In
subparagraph 1, we are providing for this
provision-this period after, for illustration
purposes, the November election and before the
Governor takes office in January, or whenever he
takes office. And we are saying, if the Governor-
elect is disqualified--may be disqualified for some
reason, in that it may be discovered that he is a-
has been convicted of a felony or some such
thing-that would be a typical disqualification.
Or if he dies, which is the more likely contingency,
that the Lieutenant-Governor-elect, upon qualify-
ing for the office, he then qualifies in January as
Lieutenant Governor-he then becomes Governor
for the full term. But if the Governor-elect fails to
assume office for any otherreason-hemay besick
on Inauguration Day, may be out of-for some rea-
son or other can’t appear on Inauguration Day-
the Lieutenant-Governor-elect, upon qualifying for
such, shall serve as acting Governor until the
Governor-elect qualifies for office or until theoffice
becomes vacant. And so we felt, then, when the
Governor-elect is able to come to be sworn in as
Governor, then he will become Governor, and in
that intervening period the Lieutenant Governor
would serve as acting Governor, and the reason
that we do this is, it has been pointed out that in
some states it’s been held that when the Gov-
ernor-elect for some reason oi- other doesn’t take
office, that the former Governor continues to hold
office, and in accordance with our team concept
that the Lieutenant-Governor-elect, having been
elected by the people on the same team, that that
Lieutenant Governor should become Governor
after he is sworn in as Lieutenant Governor.
That’s the purpose of Section 1.

CHAIRMAN GRAYBILL: Mr. Gate.

DELEGATE CATE: Mr. Joyce, would you
yield to a question here?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Mr. Chairman, I
yield

DELEGATE CATE: Does this cover the
situation where a Governor resigns from office, or
is that-

DELEGATE JOYCE: Well, this subsec-
tion does not. This is before the governor-elect ever
actually takes the oath so therefore never does
become Governor. Resignations and so forth are
provided on further in the article.

DELEGATE CATE: Okay. Thank you.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Will the gentle-
man, Mr. Joyce, yield to another question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Mr. Chairman, I
yield.

DELEGATE SCHILTZ: Mr. Joyce, I have
considerable difficulty knowing what “or  until the
office becomes vacant” means in there. As I would
read this, it says, “If the governor-elect fails to
assume office for any other reason, the lieutenant
governor, upon qualifying, shall serve”--and then
skip all the rest of that-“or until the office
becomes vacant.” I don’t quarrel with it much, I
just don’t know what it means.

DELEGATE JOYCE: Well, may I answer
Mr. Schiltz’s  question by saying that I would
prefer that he ask Delegate Garlington  in that
connection because my mind’s kind of gone blank
here briefly, but it’ll be back. (Laughter)

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: In Section
ti and Section 7, there are references to vacancy.
Just as a little further explanation for why this is
so involved. We, not only thinking of the
customary conditions of death or resignation but
the same kind of problem that beset the federal
government when President Eisenhower had his
heart attack and the question of serious physical
disability first existed and then when it would be
relieved and he could return to function, and we
were thinking of all the things where a man who is
in the Governor’s office can have a heart attack, he
can have a stroke, he can have a serious accident,
and we were trying to cope in various ways with
the necessities of the case; and in those instances
where nothing is final, like death orresignation or
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disqualification or impeachment, you get into a
kind of a vague, blurred area of when is he on and
when is he off. And if he should fall victim to drugs
or alcohol--and you even have a dispute as to
whether he’s qualified or not. All these things are
wrapped up in the considerations that are in this
phi.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: I think that what
gave occasion to my problem, Mr. Garlington, is
that, as I read that, he would serve as acting
Governor until the office becomes vacant, but I
can read it also that he would be acting Governor
if the office did become vacant, you see.

CHAIRMAN GRAYBILL: Mr. Schiltz,
may the Chair interpose here that thetroublemay
be that he’s in a capacity of acting Governor, and
if the office became vacant-what they mean, I
suppose, is if the Governor died-then he would
cease being acting Governor and become regular
Governor. Is that right, Mr. Garlington?

Now, if that isn’t styled and drafted right, fix
it up. (Laughter)

Is there any further discussion of subsection 1
of Section 14:’

(No response)

CHAIRMAN GRAYBILL: If not, mem-
bers of the committee you have heard-you now
have before you upon the motion of the Chairman
of the Committee on Executive that when this
committee does rise and report, after having had
under consideration Section 14, sub. 1, that it
recommend the same be adopted. So many as are
in favor of that, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it, and it’s adopted. Will the clerk please read 14,
sub. 2.

CLERK HANSON: “Section 14, subsec-
tion 2. The lieutenant governor shall serve as
acting governor when requested in writing by the
governor to do so. He shall serve as acting
governor during the absence from the state of the
governor for any period in excess of 45 days.” Mr.
Chairman, subsection 2.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee shall arise and
report, after having had under consideration
Section 14, subsection 2, that the Executive
proposed article-that the same be adopted.

CHAIRMAN GRAYBILL: Is there any
discussion of 14, sub. 2?

Mr. Davis.

DELEGATE DAVIS: Most regretfully do
I-

CHAIRMAN GRAYBILL: Oh, Mr. Joyce,
I’m sorry. I thought you’d sat down.

DELEGATE JOYCE: I did, but I didn’t
mean to. However-

CHAIRMAN GRAYBILL: Mr. Davis, I’ll
come back to you.

Mr. Joyce.

DELEGATE JOYCE: What we’ve done in
this section is we’ve provided that the Lieutenant
Governor shall serve as acting Governor when
requested in writing by the Governor to do so, and
he shall serve as acting Governor during the
absence from the state of the Governor for any
period in excess of 45 days. Let me explain what
we attempted to do here. We attempted to change
the cwrent  system, the current provision in
the Montana Constitution, which in effect, savs,
when the Governor leaves the State of Montana he
loses all his powers as Governor, and we thought
in this modern day and age that that was not
necessary; that the Governor should still be
Governor if he goes over to Spokane or even if he
goes back to Washington, because he can get in
touch with his office. However, we thought that
the situation may arise where the business has to
be done, and there are certain things to be done if
the Governor is going to be out of the state or even
if he’s just home sick, that he could designate his
Lieutenant Governor teammate to be acting
Governor by doing so in writing. And this would
eliminate the problems that keep recurring about
when the Governor is out of the state and he loses
all his powers, and some Lieutenant Governors
then undertake to make appointments and so
forth and to actually exercise some of the more
important functions of the Governor. But we did
also attempt to provide for that remote contin-
gency where a Governor would just take off and
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leave the state in excess of 45 days, and after the
46th day-we picked 45 after wrestling between 30
and 60 and arrived at the average, purely
arbitrary, but sufficiently long that the Gov-
ernor-if the Governor is gone that length of time,
then we provided that, in effect, on the 46th day
the Lieutenant Governor becomes the Governor,
or the acting Governor, notwithstanding the
wishes of the Governor. So that is the whole pur-
pose of subsection 2.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. Chairman, for
the record, perhaps Mr. Joyce could yield to a
question.

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: I yield, Mr. Davis-
or Mr. Chairman.

DELEGATE DAVIS: You mean 45 days-
consecutive or successive days, rather than 45
days during his term of office; or in any year, and
so forth?

DELEGATE JOYCE: Yes, we did. Doesn’t
it say that?

DELEGATE DAVIS: It just says “ex-
cess”-“any period in excess.” It isn’t clear, for the
record.

DELEGATE JOYCE: “During the ab-
sence from the state in excess of 45 days”-in
excess of 45 continuous days. I guess maybe Style
and Drafting can pick that up. At any rate, that’s
our intent.

CHAIRMAN GRAYBILL: If it’s you’re
intent, all those in favor of adding 45 consecutive
days, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: All right. Now
it says “45 consecutive days.” Members of the
committee, you have before you, on the recom-
mendation of Mr. Joyce-

Oh, Mr. Ask, do you have some discussion?

DELEGATE ASK: Will Mr. Joyce yield to
a question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Yes, I yield, Mr.
Chairman.

DELEGATE ASK: Mr. Joyce, what hap-
pens if the Governor leaves the state and he doesn’t
request the Lieutenant Governor to act for him and
he’s gone for a period of time, what happens to the
daily work, such as extradition papers that the
Governor must sign, other duties that are day-to-
day affairs-if he fails to do it or doesn’t do it?

DELEGATE JOYCE: Well, I presume that
they would just pile up if the Governor just
arbitrarily refused to do so, but we’ve provided a
method here where all he has to do is authorize the
Lieutenant Governor in writing to become acting
Governor and sign those extradition papers.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you on the recom-
mendation of Mr. Joyce that when this committee
does arise and report, having had under consider-
ation Section 14, subparagraph 2, that it recom-
mend the same be adopted. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: It’s adopted.
Will the clerk read subsection 3 of 14.

CLERK HANSON: “ S u b s e c t i o n  3 .  H e
shall also serve as acting governor when the
governor is disabled and by reason of that
disability is unable to communicate to the
lieutenant governor the fact of his inability to
perform the duties of his office. The lieutenant
governor in such event shall continue to serve as
acting governor until the governor resumes the
duties of his office.” Mr. Chairman, subsection 3.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee shall arise and
report, after having had under consideration
Section 14, subsection 3, of the proposed Executive
Article, that it recommend the same be adopted,

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, in
this section we undertake to provide for that
contingency about which Mr. Garlington spoke a
few minutes ago; namely, where the Governor is
just disabled and he can’t communicate with the



970 MONTANA CONSTITUTIONAL CONVENTION

Lieutenant Governor-he’s had a stroke or a heart
attack and he can’t write anything to the Lieu-
tenant Governor to take over-we have in that
connection authorized the Lieutenant Governor, in
effect, to assume the powers of acting Governor.
Now, we don’t see that this will create any problem
at all, because if the Governor is able to function,
why, he will resume his duties. And, of course, in
the remote contingency that the Lieutenant Gov-
ernor doesn’t want to give up, why, the fact is
that it can be adjudicated that the Governor, once
he is on his feet and has his faculties about him, is
the Governor.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you, on the
recommendation of Mr. Joyce that when this
committee does arise and report, after having
under consideration Section 14, sub. 3,  that it
recommend the same do pass. So many as shall be
in favor of that, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it. Will the clerk please read sub. 4.

CLERK HANSON: “Subsection 4, Section
14. Whenever the lieutenant governor and
attorney general transmit to the presiding officer
of the legislature their written declaration that the
governor is unable to discharge the powers and
duties of his office, the legislature shall convene.”
Mr. Chairman, subsection 4.

DELEGATE JOYCE: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee shall arise and
report, after having under consideration Section
12, subsection 4, of the proposed Executive Article,
that it recommend that the same be adopted. Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: In subsection 4, we
provided that when the Lieutenant Governor and
the Attorney General transmit to the presiding
officers of the Legislature their written declaration
that the Governor is unable to discharge the
powers and duties of his office, that the Legisla-

ture shall then convene. Now, we’re drawing a
parallel here between-the recently adopted 25th
Amendment to the federal Constitution. That
amendment provides that when the Vice Presi-
dent and the principal cabinet officers certify in
writing to the majority leaders of the Senate and
the Speaker of the House that the President is un-
able to perform his duties, why, then that in effect
vests the Congress of the United States with juris-
diction to look into this matter. And so, this would
be the--would cover the case where the Governor
became insane and-so, rather than having any
principal cabinet officers, we have provided that
the Lieutenant Governor and the Attorney General
both would transmit this to the presidingofficerof
the Legislature and that the Legislature would
then immediately convene. And the thinking there
was that the Lieutenant Governor, being a team-
mate, would not do it unless the Governor really
was insane, but by adding the Attorney General
on with him, then they both have to concur, why,
that would then take care of the case where, in
fact, he was insane. So that is the purpose of sub-
section 4, and we’re--at this point the Legislature
just convenes and then we will go on and tell what
the Legislature does in the next subsections.

DELEGATE ESKILDSEN: Would Mr.
Joyce yield to a question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Mr. President, I
yield.

DELEGATE ESKILDSEN: When, in a
bicameral Legislature, who would be the presiding
officer of the Legislature?

DELEGATE JOYCE: In a bicameral, I
presume that the Speaker of the House and
whoever the Senate may elect as its presiding
officer, since in the Legislative Article we have re-
moved the Lieutenant Governor as the presiding
officer of the Senate. So I don’t know what they
would call-in a bicameral Legislature, they’d
probably call him President of the Senate or
whatever name they may pick out for him.

DELEGATE ESKILDSEN: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Eskildsen.

DELEGATE ESKILDSEN: One other
question. To the presiding officer of the Legisla-
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ture-and  I can see that we have two presiding
officers. We have a Speaker of the House and we
have something else in the Senate. You’d have to
pick one to be the presiding officer, where it would
be officers if it was a bicameral. I just want to get
this straight as to who they’re going to send it to.

DELEGATE JOYCE: Well, the intention
of the committee is that they would send it-ifit’s
a bicameral, that they would communicate to both
the Speaker of the House and whoever the top
officer of the Senate was, and if it was unicameral,
that it would be to whoever then was the top
senator or whatever they called him in the
unicameral system; and we thought that perhaps
Style and Drafting could adjust that, depending
on what happens to the unicameral and bicameral
proposals after it goes through Style and Drafting.

CHAIRMAN GRAYBILL: Very well.
Members of the committee, you have before you on
the recommendation of Mr. Joyce that when this
committee does arise and report, after having had
under consideration Section 14, sub. 5, that it
recommend the same do pass. All in favor of that.
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it. Will the clerk read subsection 5.

CLERK HANSON: “Subsection 5. If the
legislature, within 20 days after convening,
determines by two-thirds wte  of its members
present that the governor irj  unable to discharge
the powers and duties of his office, the lieutenant
governor shall enter upon the discharge the same
as acting governor; thereafter, when the governor
transmits to the presiding officer ofthelegislature
his written declaration that no inability exists, he
shall resume the powers and duties of his office
within 15 days, unless the legislature determines
otherwise by two-thirds vote of its members. If the
legislature so determines, the lieutenant governor
shall continue to discharge the powers and duties
of the office as acting governor.” Mr. Chairman,
subsection 5.

DELEGATE JOYCE: I move that when
this committee does arise and report, after having
had under consideration Section 14, subsection 5,
that it recommend that the same be adopted.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: In this section, we
provide that if the Legislature--and, again, it’s
bicameral or unicameral--within 21 days after
convening determine by two-thirds vote of its
members present that the Governor is unable to
discharge his duties, then the Lieutenant Governor
shall enter upon and discharge those duties as
acting Governor. This is the case wher.e  the
Governor presumably is insane, and the Legisla-
ture would have 21 days to convene-to decide
that, and then it would take a two-thirds vote of
the Legislature to adjudicate in effect that the
Governor was unable to discharge his duties and
the  Governor--and then the Lieutenant Governor
would become the acting Governor only, however.
Thereafter, when the Governor sends a-trans-
mits to the presiding officer of the Legislature his
written declaration that the-no inability exists,
he resumes the powers and duties of his office
within 15 days unless the Legislature determine
otherwise by a  two-thirds vote. This takes care of
that contingency where the Governor thinks he’s
sane and the Legislature thinks heisn’t  and-prior
to this it’s been initiated by both the Lieutenant
Governor and the  Attorney General and it’s before
the Legislature and they have determined by two-
thirds vote that he’s not fit to discharge his duties,
then the Lieutenant Governor becomes acting
Governor. But then, all he has to do after that,
then, is send a written request to the Legislature
that he’s been cured and that he can resume the
powers and duties of his office. And if there is some
dispute as to whether or not he might be cured, the
Legislature would have 15  days to adjudicate that
matter. Presumably he would, in fact, becured  and
the Legislature wouldn’t really meet; and this
parallels the 25th Amendment, and it allows the
President who is just temporarily mentally or
otherwise physically deranged some way and to-
when he recovers, to claim his office, and it makes
it very difficult for anyone to actually railroad the
Governor out of office. Then, the last sentence is, if
the Legislature does determine, however, that he’s
still disabled, notwithstanding his protestations
to the contrary, that the Lieutenant Governor
shall continue to discharge the powers and duties
of the office as acting Governor.

CHAIRMAN GRAYBILL: Very well.
Members of the committee, you have before you, on
the recommendation of Mr. Joyce, that when this
body does arise and report, after having under
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consideration Section 14, subsection 5, that it
recommend the same be adopted. All in favor, say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it. Would clerk read subsection 6.

CLERK HANSON: “Subsection 6. If the
office of governor becomes vacant by reason of
death, resignation, or disqualification, the
lieutenant governor shall become governor for the
remainder  of the term.” Mr. Chairman, subsec-
tion 6.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee does arise and
report, after having had under consideration
Section 14, subsection 6, of the Executive Article,
that it recommend the same be adopted. Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: In this section we
now provide that when the Governor-the office of
Governor becomes vacant by reason of death-
‘course it will be pretty clearly vacant in that
contingency-or re&gnation  or disqualification,
then the Lieutenant Governor shall become
Governor for the remainder of the term. Now, of
course, the fact that we’ve got resignation in there
doesn’t conflict with President Graybill’s amend-
ment, I don’t think, because if the Lieutenant
Governor--maybe it does-but the Lieutenant
Governor becomes Governor for the remainder of
the term. I suppose I should ask Delegate-Mr.
President, in his capacity as Delegate Graybill, if
he thinks it does conflict with this previous
amendment.

CHAIRMAN GRAYBILL: I thought you
could correct that by putting a comma after
“term” and say, “except as otherwise provided
herein” or “elsewhere provided herein”-“except
as otherwise provided herein.”

DELEGATE JOYCE:  T h a t  w o u l d  b e
satisfactory with me, I think. I’ll so move that it be
amended.

CHAIRMAN GRAYBILL: If we put that

in, that might be enough to get it to Style and
Drafting. The motion is to add to line 12 on page
11, if you’re following on that page, to subsection
6, the words: “comma except as otherwise
provided herein”-the  idea being to encompass
the amendment we made right after lunch about
the Lieutenant Governor not being able to succeed
if he’s appointed. Is there discussion?

(No response)

CHAIRMAN GRAYBILL: So many as
shall be in favor of that amendment, please say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed?
(No response)

CHAIRMAN GRAYBILL: It’s adopted.
Now, the question is on subsection 6 itself, as
amended. Members of the committee you have
before you, on the recommendation of Mr. Joyce
that when this committee does rise and report,
after having under consideration Section 14,
subsection 6, that it recommend the same shall be
adopted. All those in favor, say Aye.

DELEGATES: Aye

CHAIRMAN GRAYBILL: Opposed, No

DELEGATES: No.

CHAIRMAN GRAYBILL: It’s adopted as
amended. The Ayes have it. Will the clerk read
subsection 7.

CLERK HANSON: “Subsection 7. Addi-
tional succession to such vacancies shall be as
provided by law.” Mr. Chairman, subsection 7.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee does arise and
report, after having had under consideration
Section 14, subsection 7, of the Executive Article,
that it recommend that the same be adopted.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: In Section 7, we
attempted to provide for additional succession to
such vacancies shall be as provided by law, and in
that connection we had in mind that the
Legislature would provide for these additional
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vacancies-if both of them got killed in a common
disaster-that it provide by law who might do it. I
suspect that maybe, in view ofour  amendment, we
ought to say “as provided herein or by law.”

CHAIRMAN GRAYBILL: Let’s leave
that one to Style and Drafting, Mr. Joyce.

DELEGATE JOYCE: All right. I’ll move
it adopt-as is, then. I move the adoption.

CHAIRMAN GRAYBILL: Is there discus-
sion on subsection 7?

(No response)

CHAIRMAN GRAYBILL: All in favor of
Mr. Joyce’s motion, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed?
(No response)

CHAIRMAN GRAYBILL: It’s adopted.
Will the clerk read subsection 8.

CLERK HANSON: “Subsection 8. When
there is a vacancy in the office of the governor, the
successor shall have the title, powers, duties and
emoluments of that office and shall b.: governor.
When the successor serves as acting governor  for a
temporary period, he shall have only the powers
and duties of the office for the period during which
he serves  as such.” Mr. Chairman, subsection 8.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move that when this committee shall arise and
report, after having had under consideration
Section 14, subsection 8, of the Executive proposal,
that it recommend that the same be adopted.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: In this last para-
graph, paralleling again the 25th Amendment, we
provide that wherever there is a vacancy in the
office of Governor, it has become and declared
vacant, either because of his death or it’s just any
other contingency, his successor then will have
the title, powers, duties and emoluments of that
office and shall be the Governor. And this settles
the problem as to whether or not he’s really
Lieutenant Governor acting as Governor. When
the office is, in fact, vacant, the new man is the
Governor. In Section 2-or second sentence, I

should say, when the successor serves as an acting
Governor for a temporary period, as we’re provided
for herein, he shall have only the powers and the
duties of the office for the period which he serves
as such acting Governor. And this would clear up
the ambiguity that currently exists about the
current Constitution of when the Governor dies,
what is that Lieutenant Governor then during the
remainder of the term.

CHAIRMAN GRAYBILL: Is there discus-
sion of subsection 8?

(No response)

CHAIRMAN GRAYBILL: Members of
the committee, you have before you, on the motion
of Mr. Joyce that when this committee does arise
and report, that it recommend that subsection 8 of
Section 14 be adopted. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it, and it’s adopted. Mr. Mahoney has a new
section to add. Mr. Mahoney, may the clerk read
your proposed Section 15?

DELEGATE MAHONEY: Please, Mr.
President.

CLERK HANSON: “Proposed Section 16
from Article VII, Section 10, of the present Consti-
tution, on page 17-”

CHAIRMAN GRAYBILL: Now the refer-
ence is to the old Constitution, right-or the
present Constitution.

CLERK HANSON: Right.

CHAIRMAN GRAYBILL: Mr. Clerk, I
think this will be Number 15, since 14 is the last
one we had.

CLERK HANSON: Okay. “Section 15. The
governor may require information in writing from
the officers of the executive department upon any
subject relating to the duties of their respective
offices, which information shall be given upon
oath whenever so required. He may also require
information in writing at any time, under oath,
from all officers and managers of state institu-
tions upon any subject relating to the condition,
management and expenses of their respective
offices and institutions and may, at any time he
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deems it necessary, appoint a committee to
investigate and report to him upon the condition
of any executive office of the state institution-”
Mr. Chairmnn-

CHAIRMAN GRAYBILL: “-office or
state institution.”

CLERK HANSON: “...office  or state
institution.” Mr. Chairman, proposed Section 15.

CHAIRMAN GRAYBILL: Very well. Mr.
Mahoney has an amendment which will add a
new section which amounts to adding Article-or
adding Section 10  from Article VII of the existing
Const i tut ion.

Mr. Mahoney.

DELEGATE MAHONEY: Mr. President,
all I’m doing is taking--as you stated, this is on
page  17  of your yellow books-and I’m just taking
the top part out, allowing the Governor to have a
committee to investigate or to request informa-
tion, and I think this should be in the Constitution.
Sometimes when these people get confirmed and
they think they’re on their own, I like to let the
Governor have a little chance to call the boys in or
to talk to them or send a report to him, and this is
what I’m trying to add back in the Constitution.

CHAIRMAN GRAYBILL: Is there discus-
sion? 1’11  be glad to read it again: “The governor
may require information in writing from the
officers of the executive department upon any
subject relating to the duties of their respective
offices, which information shall be given upon
oath whenever so required. He may also requirein-
formation in writing at any time, under oath, from
all officers and managers of state institutions
upon any subject relating to the condition,
management  and expenses of their respective
offices and institutions and may, at any time he
deems it necessary, appoint a committee to
investigate and report to him upon the condition
of any executive office orstateinstitution.“This  is
part of the present Constitution. Is there
discussion?

DELEGATE REICHERT: Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHERT: Would Mr.
Joyce yield to x question?

CHAIRMAN GRAYBILL: Mr. Joyce‘!

DELEGATE JOYCE: Mr. Chairman, I
yield.

DELEGATE REICHERT: Mr. Joyce,
during the deliberation of your Executive
Committee, did you discuss this, and would you
please  give us your reasons for the deletion:’

DELEGATE JOYCE: Well, I think, Mrs.
Reich&,  the reason we did think that we had
covered the Executive Article and we thought this
was covered in the executive power that we gave to
the Governor and his powers underthereorganiza-
tion that all these people are appointed by him, but
I suspect on reflection here that perhaps Mr.
Mahoney is correct. If the Legislature does set up
mme  head of one of these executive boards and
gives him a firm term where the Governor can’t get
rid of him, that he perhaps should have this
authority, and so, on the off chance that we
haven’t adequately covered it, I ’m going to accede
to Mr. Mahoney’s amendment unless I hear some
objection from other members of the Executive
Committee.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you, on the motion
of Mr. Mahoney that when this committee does
arise and report, after having had under consider-
ation proposed Section 15,  a new section added by
his amendment, that it  recommend the  same  shall
be adopted. So many as are in favor of that, say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it; it ’s adopted. Mr. Felt has a proposed additional
amendment, which we’ll style Section 16. Mr. Felt,
may we read the proposal from the rostrum?

DELEGATE FELT: Please.

CHAIRMAN GRAYBILL: Will the clerk
please read Mr. Felt’s proposal.

CLERK HANSON: “Mr. Chairman. I
move to amend the Executive Committee proposal
by adding an additional section thereto as follows:
‘Section 16. The legislature shall appoint a legis-
lative post-auditor, who shall conduct post-audits
of financial transactions and accounts for the
state and of all branches, departments, offices,
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boards, commissions, agencies, authorities, and
institutions of the state, established by this Con-
stitution or by law, and performance post-audits
thereof.  The appointment may be made through a
legislative audit committee as provided by the
legislature.’ Signed: Felt.”

CHAIRMAN GRAYBILL: Mr. Felt, the
Chair is in doubt as to whether or not to allow this,
the Legislative Committee having been-report
having been completed and this not being a part of
it, it seems to the Chair that it’s a part-it should
normally be a part of the Legislative Article.

DELEGATE FELT: Mr. Chairman-

CHAIRMAN GRAYBILL: Is it your pur-
pose-would  you explain your purpose in making
it, at  this time, to the Chair.

DELEGATE FELT: That was my inten-
xon,  Mr. Chairman, to begin by dealing with that
question  because it is a legitimate question and I
believe the answer rests in the discussion we had
:his  morning on the matter of external auditing,
which did come up as a part of our  Executive pro-
posal and was not accepted. And that the-1 would
agree that this matter does probably belong in the
Legislative Article, although there were some who
spoke, saying that it belonged in the Article on
Revenue and Taxation, and if this matter is
acceptable in principle to the members ofthe  Con-
vention, I am assured by our Committee on Style
and Drafting, or by the Chairman of the commit-
tee, that it would be possible for them to deal  with
the matter of placing it in the  proper place as
selected by the  Convention and after considera-
tion of that matter by that committee. Thegeneral
sense of the comments made  by those who arosein
opposition to having an elected Auditor who would
do our external auditing was that it is being so
admirably handled now by the Legislative post-
auditor, that it would be better to continue with
this that we have. And while I do not fully agree, I
can see the point that they make, and at a mini-
mum, I urge that we do constitutionalize  the func-
tion of an external audit. As I attempted to point
out-but, of course, we are told here that we can’t
be too hasty-but remember that we don’t have
time,  so hurry along-1 perhaps did not make
things entirely clear. I have also been informed
now that some of the members have not received
the written copy of the proposal, although it was
supposed to have been on your desks yesterday. At
any event the-

CHAIRMAN GRAYBILL: Mr. Felt, when-
ever  you can, stop  a minute. I  want t,o  discuss the
mattrr.

DELEGATE FELT: Yes.

CHAIRMAN GRAYBILL: May I stop  you
,,I,\“‘.?

CHAIRMAN GRAYBILL: All right. Now,
your proposal puts the Chair in a position where
he does not know precisely what to do. The
proposal is clearly Legislative in nature; it’s
talking about a Legislative post-audit-the Legis-
lature shall do this and the appointment shall be
made through a Legislative Committee. I ’m aware
that we discussed the audit function this morning,
and I’m aware that the Legislative post-auditor
might be a good thing to add to the Legislative
Committee. The problem that the Chair has, for the
benefit of the body, is that the other way to do this
is to move this body to reconsider the Legislative
Article. If we allow Mr. Felt to interpose his
amendment as an Executive amendment and
place in the hands of Style and Drafting-the
problem of moving it to the Legislative if we want
to-we have then allowed Mr. Felt to amend the
Legislative Article without reconsideration. Now, I
don’t mind doing that, but I think  that then opens
the door for anybody to reconsider anything from
any other article by tacking it on Local Govern-
ment, if necessary, at the end, or General
Government, and amending. Now, I don’t know
whether we want to do that or not. Therefore, the
Chair is going to put to this body the question of
whether we should allow this amendment as an
Executive matter or whether we should ask Mr.
Felt to prepare a motion to reconsider the Legis-
lative Article, which he could do and he could
get it considered tomorrow or any time, and then
you’d have an opportunity to decide whether to
reconsider. Therefore, the Chair will rule that this
is-well, let’s see,  the Chair would ask the floor
manager to make a motion that-one way or  the
other--and then we’ll have  the sense of the  body.

DELEGATE ESKILDSEN: Before I
make any motion, I think that this matter
should--I think that Mr. Felt, on another day
should move that the Legislative proposal be taken
from Style and Drafting and rereferred  to the
Committee of the Whole and, at that time, add this
on the Committee of the Whole to the Legislative



976 MONTANA CONSTITUTIONAL CONVENTION

Article, and if it passes, send it back. If the dele-
gation doesn’t want to do that, then you’d
naturally just lose it there, but I don’t think that it
should be added to the Executive Article at this
time. Now, that’s my feeling.

CHAIRMAN GRAYBILL: Therefore, the
Chair is going to adopt as the Chair’s motion Mr.
Eskildsen’s  statement. Now, if you sustain the
motion, then we’l l  have him do it the other way; i f
you vote against the motion, we’ll let him do it
now. So many as shall be in favor of-

All right, Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
before you do that, would you reread Mr. Felt’s
proposal?

CHAIRMAN GRAYBILL: Right, I’ll re-
read it. “Section 16. The legislature shall appoint a
legislative post-auditor, who shall conduct post-
audits of financial transactions and accounts for
the state and ofall  branches, departments, offices,
boards, commissions, agencies, authorities, and
institutions of the state, established by this
Constitution or by law, and perform post-audits
thereof.  The appointment may be made through a
legislative audit committee as provided by the
legislature.” Now, the question, then, is whether to
ask Mr. Felt to come in tomorrow with a motion to
bring the Legislative Article back from Style and
Drafting to consider this-in other words, to
reconsider the Legislative Article-or whether to
let it go on as a part of Executive, and we can cer-
tainly do that and let Style and Drafting place it.
The point is that we then open the door, more
widely at least, for anyone to amend.

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I
would have to question whether a motion to recon-
sider can be brought or made after the committee
has finally risen and reported. Now, according to
Rule 27, a motion to reconsider shall be in order in
the Committee  of the Whole by a majority vote of
those present and voting before the committee
shall rise and finally report.

CHAIRMAN GRAYBILL: That’s right in
Committee of the Whole, but it is possible, I think,
to have a motion to reconsider in the Convention.
Isn’t that right, Mr. Eskildsen?

DELEGATE ESKILDSEN: Well, you
don’t reconsider it, you just make the motion to
take it from Style and Drafting and refer it to the

Committee of the Whole. Mr. Felt, at another
setting and the proper time when motibns  and
resolutions, can move that we take the Article on
Legislative, the proposal on legislation from
Style and Drafting and refer it to the Committee
of the Whole. And if we adopt that motion at that
time, why, then it’ll be on Committee of the Whole;
and when we go into the Committee of the Whole,
then Mr. Felt can add this to the Committee of the
Whole proposal. And this is the way1 feelitshould
be done properly. Now, you can do it any way you
want to .

DELEGATE CHAMPOUX: Mr. Chair-
man.

C H A I R M A N  G R A Y B I L L :  Mr .  Cham-
POUX.

1’11  get back to you, Mr. Felt.

DELEGATE CHAMPOUX: Just on a
point of information, i f  I  may, sir, is it within the
province of this body to limit the reconsideration
just to this one particular item, if we do decide to
reconsider?

CHAIRMAN GRAYBILL: I would think
that would depend on Mr. Felt’s motion, but if he
wanted to bring back some part of it, I suppose it
could be done.

Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman, I
notice on my desk is a report of the General
Government Committee and the note on the
report-the scope of an area such as General
Government is broad and somewhat nebulous, and
I’m wondering, this article that’s on my desk-1
just glanced at it-it hasn’t been heard yet. It ’s the
report of that committee. It takes up the
separation of powers, it takes up quite a number of
other  items, and that might be a good place for the
motion to be made, and we don’t have t,o
reconsider anything, or we wouldn’t have to worry
about it being in its improper place. and I’m
offering  this just as a suggestion to the manage-
ment of  the Convention.

CHAIRMAN GKAYBILL: I think that’s a
good possibility, Mr. Aronow. The Chair would
have some problem in General Government. too.
The proposal is quite closely connected wit,h  the
Legislature, and all I’m suggesting is that if we
don’t follow the  usual procedures.  then anything
cnn  be put into ;~ny  article and  then  the  Style and
Drafting can  mwe  it around and that would mean
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that we could, you know, put anything anywhere,
which would open up the thing pret ty wide for
amendments on new material. And I’m afraid if
we do that,  we’ll  be getting new material on the
Legislative and the Executive and the Judicial all
through Natural  Resources and Public Health.

Mr. Schiltz.

DELEGATE SCHILTZ:  M r .  C h a i r m a n ,
as a point of order, I refer you to Rule 66 which
says, “On reconsideration  any delegate who voted
on the prevailing side may move for a reconsidera-
tion at the same session day of the Convention or
may give notice that he will make such a motion
not later than the next succeeding session day. I
don’t think Mr. Felt would be allowed, under the
rules, to move for reconsideration.

CHAIRMAN GRAYBILL: I think you’re
probahly right. I think my initial idea of a motion
t o  r e c o n s i d e r  i s  o u t ,  b u t  I  d o n ’ t  t h i n k  M r .
Eskildsen’s method is out, which I think this Con-
vention has a right at any time to take things from
committees and put them on oroffGenera1  Orders,
and I  think there’s a rule to that  effect  which I
haven’t looked up.

Mr. Champoux.

DELEGATE CHAMPOUX: I don’t think
I’ve really satisfied myself in asking-in getting
the information I want. Now, what’s bothering me
is this. If we bring this back for reconsideration-
see this is-how this question is  answered will
determine how I’m going to vote on this-if we
bring this hack for consideration and we’re going
to be allowed to open up that  whole art icle for
reconsideration just  to go-discuss Mr.  Felt’s
proposition, this may create dangers. I see this as
a kind of a ploy in the future. I may want to use it
myself.  But at  least ,  I  want to know the ground
rules. Rut if-what I’m asking is, if we-when we
reconsider, Mr. Eskildsen, can we limit it  to one
item only? That’s my question.

DELEGATE ESKILDSEN: Well, when
we bring the article back, when  you take it from
S t y l e  a n d  D r a f t i n g  a n d  r e f e r  i t  b a c k  t o  t h e
Committee of the Whole, at that time we’ll have
the whole Legislative Article before us. Now, what
we do then is up to this body.

CHAIRMAN GRAYBILL: Mr. Felt’s been
on his feet quite awhile, Mr. Berg.

DELEGATE FELT: Mr. Chairman, I do
not feel that the Chair is in error in taking the

posit ion i t  has taken of referring this to the
Convention or by motion of Mr. Eskildsen or in
a n y  o t h e r  w a y .  I  d i d  t h i s  m e t h o d  o r i g i n a l l y
because I thought it might save time, hut if we’re
going to discuss all of our rules of parliamentary
procedure at the same time, then we aren’t going to
save  time. I can assure you I had offers of motions
to reconsider, which I felt would take up so much
addit ional  t ime and would be unnecessary since
the sense of the present proposal is to depart from
the original position but yet remain on the subject,
which is germane of external auditing, and I felt,
while the question was properly raised by the
Chair,  that if  a matter is germane to the subject
already discussed within the article as i t  was
originally proposed, and which I probably could
handle by amendments,  but  i t  would-you’d end
up with the same problem, then I  was not using
this, then, as a subterfuge to bring up something
which I could not bring up in some other way. I
realize there are alternative methods. I tried to
find the one that  I  thought went  most  direct ly,
immediately to the question, and particularly
because there seemed to he such overwhelming
support for this idea, and I thought it might save
time. But I’m content with the ruling of the Chair
and would abide by the decision of the body if they
choose not to handle it in this manner; I certainly
don’t want to waste time. I’m trying to save time
by using it.

CHAIRMAN GRAYBILL: Mr. Felt, I find
no difficulty with the-1 think it’s possibly a good
thing to debate and discuss, and that isn’t what
bothers me. It bothers me that it seems to be puwly
Legislative, and the only thing that really bothers
me is that if we allow this to happen very often, I
t h i n k  w e  h a v e  o p e n e d  u p  e v e r y  a r t i c l e  t o
amendment of new matter for other articles. The
Chair is going to withdraw the motion I made, and
I’m going to replace it with a motion that’s been-
that I believe should be put hocause  of some of the
questions that have been asked from the floor. I’d
like to ask the body to refer this matter to Rules
Committee-let them come up with a solution. Is
there discussion of that motion?

(No response)

CHAIRMAN GRAYBILL: Very well. All
in favor of the motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)
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CHAIRMAN GRAYBILL: Very well, the
matter is rcferrcd  to the Rules Committee, Mr.
Felt,  and the Rules Committee can meet on it as
soon as practicable and come up with a solution.
Now. ladies and gentlemen,  WE have before us no
other new material and WC have b&xc  us two
motions to reconsider, but they’re hoth to recon-
sider the same  section. At least,  they’re  both to
reconsider Section :i, although they may be to
reconsider different subsections of 3. Section 3 on
qualifications has two subsections, 1 and 2. Mr.
Davis, your motion only goes  to 1. And Mr.
Habedank, your motion goes  to adding a third
subsection. Thr  Chair would entertain a motion
from Mr. Davis to reconsider subsection 3. Would
you mind opening the whole of’Section  3, and then
we won’t have to do it twice, Mr. Davis?

DELEGATE DAVIS: Yes. Mr. President.
having voted on the prevailing side on Section :i,
subsection l-well, then, the whole section-I
move that WC> reconsider the action we took
yesterday and move this body to reconsider the
same.

C H A I R M A N  G R A Y B I L L :  N o w ,  M r .
Davis, in your motion to the Chair you put very
briefly the reasons that you did this. I’d like to read
those and I’d like to read the reasons that Mr.
Habedank moves, and then I’d like to ask the body
to consider the reasons and avoid debating them if
possible. Mr. Davis’ reasons are: qualifications of
Governor, Lieutenant Governor, Superintendent
of Public Instruction, State Treasurer, State Audi-
tor and Secretary of State. In other words, quali-
fications.  Mr. Hahedank’s reason is to add a
subparagraph concerning qualifications of the
Superintendent of Public Instruction. Now, ‘;hey
want to reconsider Section 3 so that they may
bring up matter concerning qualifications ofthose
various officers. The Chair has entertained Mr.
Davis’ motion.

Mr. l)avis.

DELEGATE DAVIS: Mr. President, may I
speak to it very  briefly? Specifically, I am moving
to amend the qualification as to ape that I voted
on, the age of 18, and move it to 23,  the minority
proposal. Last evening the hour got late. a lot of
empty chairs were present. We wanted to support
the majority who--on the majority was the most
able representatives, Mr. Garlington. Mr. Martin,
Mr. Joyce, Mr. Roedcr  and many others-and I
think that in considering that,  in wanting to
support Mr. Garlington,  after reviewing his article

last night and  on what hc thought should bc the
way you approach these subjects and consider
them.  I  took h i s  hretl a n d  m u s t  <~pposc’  t h a t
majority today and think it should he recon-
sidered. I’m afraid we’re--may lose a lot of very
important articles and very important amend-
ments we’ve made in this Constitution by lower-
ing this age limit. I amended it last night as a
c0mpromisc~  Srum 30 to 25:  I  m o v e d  over to
pwvailing  side so I could rrconsider  it todaywhr~n
w~~‘w  not nwr  as tired, although I’m sorry it is at
t,he wcl ol’thedny  thisquestion’s  coming up again.
So, I most wspwtf’ully  request  your suppwt  that
WF  can reconsider this mat,ter  to help our overall
constitutional document  that we’w going to put
out hew. Thank you,.

CHAIRMAN GRAYBILL: Mr. Munror.

DELEGATI<  M O N R O E :  Are \vc’  open  lo
dcbntc  on this‘.)

DELEGATE BABCOCK: Mr. Chairman.
w,uld  it bc possiblr  to pass this until tomorrow in
the Committw  of the Whole?

CHAIRMAN GRAYBILL: I am going to
try and finish the Executive Article tonight. I’m
not going to try to work tonight; I’m going to try
and finish it tonight. That means in the next half
hour. Very well. All in favor of the motion to re-
consider, please say Aye.

DELEGATES:  Aye.

CHAIRMAN GRAYBILL: Oppoxd,  Nay.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have!
it, and so ordered.

UNIDENTIFIED DELEGATE: Division.

CHAIRMAN GRAYBILL: Well, if you
want to stand and make a motion for a division, do
so; otherwise, the Chair is not at all in doubt.
Okay, Mr.-do you want a motion for division? It’s
not a roll call vote, however.

All those in favor, vote Aye; those opposed,
vote No. Has every delegate voted?

(Nn  responsr)
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CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(NO responw)

CHAIRMAN GRAYBILL: 6 9  h a v i n g
vot~~tl  Aye,  17 No. the Chair  is  sustained.

‘I’hr Chair will recognize My.  I)avis  to discuss
his  plwposal.

DEZLEGATE D A V I S :  M r .  C h a i r m a n ,  I
w~~ulti  move this  body to wconsider  their  action
taken on the majority report, Section 3, subsection
1, and to adopt the minority report,  Section 3,
subsection 1, wherein these officers should be 25
years  of age. In other  words.  the  whole--as  the 25.
year ape matter  was  amended last  evening.

CHAIRMAN GRAYBILL: Mr. I);lvis,
does that include 25 for the Governor, too, there?

DELEGATE DAVIS: Yes, sir, 25-a sub-
stitution of 25 for 30, and then the rest would be
itit>nticnl.

CHAIRMAN GRAYBILL: Very wrll, Mr.
Ihvis.

I)ELEGATE  DAVIS: I won’t pursue  this
very long.  We discussed i t  a t  some length yes-
terday, but it seems to me, in trying to look at this
overall document, some people want a shot in Edu-
cation, some in Legislative, some in many other
fields, and to get any of’th~~s~~  things we’ve pot to be
responsible in this area. It adds II  little dignity to
the  office. I’m not conrerncd  that anyone  is going
to bc elected undrr  that  aft’.  What I am roncemed
w i t h - i t ’ s  g o i n g  to br so  m i s u n d e r s t o o d  a n t i
misleading that it’s going to hurt the things that
you’re really concerned with in this Constitution.
In reviewing  what we’w done  to date, it  seems
like  W~‘VC~  been wry  responsible, despite what you
read in t.he  prrss.  This  Const i tut ion that’s  Iwrn
w r i t t e n  t o  tl;rtv i s  wry  a c c e p t a b l e  a n d  very
credible and a great improvement, and the Legis-
lative Article is the breakthrough of the whole
thing and I think we need to keep it a good article
and l’ullow up with our  qualifications here. Thank
\Z”“.

CHAIRMAN GRAYBILL: Mr. Jacobsen.

DELEGATE JACOBSEN: Mr. President,
I concur with Mr. Davis. I talked to several young
people at the motel  last evening and this morning
and asked them what they thought about 18.year-
olds-the  possibility of them becoming Governor.
Just supposing I decided to run for Governor and

picked out n young genius at  18,  19 years old,
whose  fnthcr  had a lot  of  money,  as a running
mate and he ran us for Governor and I had a heart
at tack and this  youngster  of  19 became our
Governor. Now, I don’t think we want this to
happen. And I think that age  25 is low enough age,
and I don’t think the young people arc going to
respect us if we don’t put this age in here. Thank
you.

CHAIRMAN GRAYBILL: Mr. Habedank.

DELEGATE HABEDANK: Mr. Chair-
man, I listened with awe at the eloquent appeals
las t  evening as  to why 18.year-olds  should  be
allowed to run for the office of Governor, because if
they  were  good  enough  to  be clccted  they  wwc
good  enough  to serve. At the same time, it  was
pointed out very capably that there is practically
no likelihood an 1%year-old  can run for Governor.
Since this was passed last night, I have been in
communication with different study groups in
the eastern end of  Montana,  and without  con-
tradict ion they are opposed and appal led at  the
fact that we were willing to allow an 18.year-
old to be Governor, even though there was little
likelihood of it. I would call to your attention that,
in trying to placate the 1%year-olds,  if they are
against this new Constitution, their alternative is
to vote  for the old one, when they would not have
any opportunity to be Governor. But in the process
of being so generous and allowing the 18.year-olds
to be Governor when there is little likelihood of it,
we secure votes of a great many people who are
antagonistic to this; we have lost a vote for the
Constitution from a group that will bc able  to vote
on the question, and at this time the 1X-year-olds
probably wouldn’t be able to vote for it. I urge you
to reconsider and to accept the  compromise of 25
YWNS.

DELEGATE HARPER: Mr. Chairman, I
think WC discussrd  this adequately. There always
is a tendency to say when we-those whoopposea
majority decision that, of course, it was done in a
fit of emotion.  Several  t imes today-and this has
bothered me-people have made little remarks,
now we’ve made it  possible for 1%year-olds  to
become Governor. Why don’t we say, now we have
made it possible for a 99.year-old  man to be Gov-
ernor? We have, you know. We’ve set no limits
at all. It’s much more possible that the man with
money is going to be95 than 18, and we haven’t set
any kind of upper limits. Now, let’s be honest and
fair about i t .  We are not really thinking about
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qualifications for the office of Governor. We are not
dealitig  with an upper limit. We have much more
to fear from a man being too old and decrepit, man
or woman, and not able really to handle this office
than we do from a person 18. I still think that we’re
just hung up on this idea and we’re just showing
our age.

CHAIRMAN GRAYBILL: Mr. Ask.

DELEGATE ASK: Mr. Chairman, I rise in
support  o f  M r .  D a v i s ’  m o t i o n  o n  t h e  age
qualifications for Governor and the other offices.
To me, not putting an  age in here-1 think we
downgraded these offices from our previous
Constitution, and here we are passing Executive
Article today giving the Governor and these offices
more powers, and I think we’ve downgraded it by
lowering the ape. Now, I agree that age is not the
magic thing and that there are many that arc
probably 21 that have far more mature ideas and
ability than someone that’s much older. But, at
least, by the time they get to 25 they have proven
that they have the ability and the maturity and
responsibility to take that office. At 18 there’s no
proof of it. They have  never done anything.
They’re just out of high school. So I submit that by
the age 25, in lower levels of government, they
have proven their fitness, and I think this
qualification-if they met this qualification of age
and proven their ability, I’m sure they’ll get
elected. Thank you.

CHAIRMAN GRAYBILL: Mr. Heliker.

DELEGATE HELIKER: Mr. Chairman. I
am, as Charley Mahoney says, worried that we
are, if we reverse our action of last night, insulting
the intelligence of the Montana electorate by
telling them that overnight we have decided that
they are so stupid that we can’t trust them and
therefore we’ve got to stick a 25.year  limit on this,
because otherwise they’re going to go out and elect
an 18.year-old  Governor. Another thing that
worries me is that we are going to appear sort of
foolish to the people of Montana, like a flock of
chickens that have seen  the shadow of R hawk
pass over and suddenly run for cover. Now, I don’t
like to be in that position myself.

CHAIRMAN GRAYBILL: Now, if you
have something to add that wasn’t said last night
and you think it’s important, I want you to stand
and talk on it. But if you don’t, if you’re just going

to talk about it again, let’s remember what we said
last night.

Mrs. Erdmann.

DELEGATE ERDMANN: Mr. Chairman,
I think I do have one extra new thought. I agree
with Delegate Harper. I believe we are showing
our age, and it’s that uncertain age of middle age
who are-where they are so desperately trying to
identify with youth. We live in a country of youth
worshipers, and we aren’t fooling these young
people at all. We are simply cheapening the top
offices of our state, I believe, and these youngsters
know that they  can’t use this 18.year-old  privilege
of running for Governor, but they’re smart enough
to know that they’re going to be used both by the
politicians and by the lobbyists, and I think we
would win the support--not only the support of the
18.year-olds  but also their respect if we go ahead
and act our age and try to write a responsible
Constitution. Thank you.

CHAIRMAN GRAYBILL: Mr. Campbell.

DELEGATE CAMPBELL: Mr. Chair-
man, fellow delegates. I oppose very much the
motion to reconsider our action of last night
which, on a vote of 59 to 31, would give Montana
the first state to recognize the challenge of the
younger generation. I think we should consider
the Constitutional Convention of 1889, in which
the challenge of their day was whether or not to
give the Legislature the right to give women the
right to vote in the future. Now, this was a
challenge presented to them. The arguments were
the same in their day--women are not intelligent
enough, they’re not experienced enough, they’re
not qualified enough to vote. They argued this
from all counties of the state in many of the same
areas that you represent today. The delegate from
Lewistown said that the ballot would be an
effective way for women to protect their home or
children and their person because it would allow
her to say, “I can vote, and I will cast my vote for
an officer that will enforce the laws that protect
me.” Now, young people today do have the right to
vote with the 26th Amendment. We are one of the
two constitutional conventions meeting after that
historic 26th Amendment to the United States
Constitution. The Deer Lodge delegate opposed
giving women the right to vote because it would, in
his words, be the entering wedge which would
bring about their downfall. A man would not be
eager to lead his wife to the polls if he knew that
she would vote a different ballot. As long as  a
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woman obeys the man and votes as he does, he is
glad to take her to the polls, but the instant she
refuses to be governed in that vote, there will be
dissention that will cause diversion and that will
cause downfall of woman instead of her elevation.
They pointed out that, only recently, in 1889, had
the first college allowed coeducation, and here’s
how they described it in 1889 in this same
Convention: “A howl of indignation and horror
went up from one end of the land to the other at the
shocking spectacle of a young lady sitting side-by-
side with a young man, trying to gain a liberal
education.” Humorous to us now. And the man
from Silver Bow County, who said, “I believe that
women have the best of the question as it is, and
I’m thoroughly satisfied that I am not occupying
an ungallant position when I say that I am will-
ing to let them have the better of the question
and I am not willing to impose upon them the
responsibilities of suffrage.” Many of the same
arguments; we’re not willing to impose upon
young people the responsibilities. It was argued
last night, we’ve given young people everything;
what more can we give them? We can give them
one thing-we can give them responsibility; and
responsibility is what’s going to produce the best
of our younger generation. Our Bill of Rights
Committee has unanimously endorsed a
provision which would allow 1%year-olds  full
adult privileges, including the right to hold any
public office in the state. As I said in my opening
statement, the objections in the past to women
having the right to vote and to enter into the
system, much like the objections of today, reflect a
basic lack of confidence by those who fear that the
democratic process is not capable of accepting a
new group of responsible citizens. There is no
basis for the doubts of the past, nor is there any
basis for the doubts of today. I honestly feel that
last night’s decision was an overwhelming
support and a vote of confidence towards the
young people of this state. I think now, if we are to
panic in the face of some lobbyists who have stat-
ed in the press that their pet projects are notreceiv-
ing the attention that they perceive-that they feel
some wave of indignation around the state, which
I don’t feel exist, I don’t feel that we should lose the
intestinal fortitude to stand by what we feel is
right for this state. We won’t have to worry about
selling something, because this proposed
Constitution is not for sale to the people of
Montana: it’s going to be put up for adoption. This
is our child. We must do the very best we can with
it. I think that this is not going to be such a
revolutionary thing to upset the people of

Montana. I think the more they think about it, the
more they’ll accept it. I think we made the right
decision, and I strongly oppose the attempt to
change our decision of last night. Thank you.

CHAIRMAN GRAYBILL: Mrs. Robinson.

DELEGATE ROBINSON: Mr. President,
is an amendment to Mr. Davis’ motion in order at
this time?

CHAIRMAN GRAYBILL: Yes.

DELEGATE ROBINSON: I do not have it
written down but it isn’t very long. On page--I’m
on page 48, line 10, after “his”--after the words
“his election”, insert the phrase “nor more than 55
years at the time of his election.”

CHAIRMAN GRAYBILL: The Chair is
encouraged that you’d put that motion to me.
(Laughter) Mrs. Robinson wants to amend line 10
to say that they can be-have to be 25 and not
more than 55.

Mrs. Robinson.

DELEGATE ROBINSON: Mr. President,
members of this Convention. I’m a little bit
concerned of exactly what we are trying to do in
setting up these qualifications. If we decide at age
25 someone is automatically anointed and is able
to serve as Governor of the state, then there must
be a similar time when somebody is unanointed.
There must be a time, a chronological time, that a
person loses his effectiveness or loses touch with
reality. Now, I will submit that the majority of the
people of the United States are under the age 55.
This is, I think, by limiting it at 55, you probably
see how ridiculous it is to limit it at age 25, but
nevertheless, if there are these chronological
differences, I think we’d better decide what kind of
people we want serving in Montana. It seems to
me if we were limited to the age 55 in this Conven-
tion, that there would be several people that would
not be here. (Laughter) At least, I think many of
these people would be very qualified individuals,
but it seems to me that by the proposed
amendment of Mr. Davis, we are no longer
considering individuals, we’re not considering
anything on individual qualification nor merit.
What we are considering on is some arbitrary age
that you have decided to impose upon everyone. I
suggest that if we’re going to have a lower limit,
we’d better have a higher limit. It seems to me that
if you are really interested in getting qualified
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people to these offices, you should think about
imposing somr  uther  qualifications. I would
suggest  that if you want someone really qualified
for Governor, you might write in that they shall
hnve a college education or a minimum 1.Q.  of 150
01‘  5 years’ experience in public administration. I
menn, isn’t  this what you’re talking about-
expcricnce,  qualifications? You’re not talking
about age.

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mrs. Robinson’s motion, please
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it: however, WC will take a division, but we will not
take a roll call. Have all the delegates voted’?

(No response)

CHAIRMAN GRAYBILL: Any d&gate
wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: 6 8  h a v i n g
sustained the Chair and 25  having voted  Aye, the
motion did not pass. All right, we’re back on Mr.
Davis’ amendment, which is to put in the minority
lYp,okt.

Mr. Harper-Oh, Mr. Harbaugh,  pardon me.

DELEGATE HARBAUGH: I didn’t speak
on this issue last night. I constrained myself, but I
think that the amendment which we just defeated
helped to pinpoint the problem. And the real
question is not the question of age, and I think
both sides agree to this, that the real question is
fear of the electorate.  We are afraid of what people
will think about this. And I will say again, as 1
said yesterday, let’s dare to bc courageous; let’s
dare to do what is right; and let’s defeat  this
proposed amendment.

CHAIRMAN GRAYBILL: Mr. B&her.

DELEGATE BELCHER: One little thing,
Mr. Chairman, that I would like to add to this. The
majority of the insurance companies ofthr IJnited
States, in driving autos. feel that the responsible
people--not necessarily responsible, I shouldn’t
word it that way-but people mature at age 25 as
far as driving is concerned. If we are going to let

CHAIRMAN GRAYBILL: Mrs. Babcock.

DELEGATE BABCOCK: Mr. Chairman,
in the essence  of keeping this short, I would like to
say that I think this is a disgrace and a mockery of
this Convention.  and I believe that the pwplc  that
sent mc here wanted me to use a  littic, common
scnsc’.  ThPlYfwx~,  I  .support Mr. Davis‘ motion.

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: Mr. President.
I’d like to use a littIc>  common sense and involvr  a
lot of our--R  lot ofMontana’s  valuable rex~urcz. as
our President referred to them, the young people of
our state, in our democratic process here in the
State of Montana. I notice they got hung up on this
same  issue over in the State of North Dakota, and
they’re putting that as a side issue on their April
28th possible adoption of the Constitution. I think
we can do betkr hew in Montana. We might be
number two. I think we’re just going to have  to try
a little bit harder to become  number  one.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER: Mr.  Chairman
a n d  fellow  delegates. T h e r e  h a s  been  SOIIIE
wfwence  to hasty  action last night, and I wish to
remind  you that the Hill of Rights Committee has
bwn  considering this issue for a good lengt,h  of
this Cr)nvent,ion  and we considered it vrry
cawfully  and. I fee’]. ably. And WE CHIIIP  to the
conclusion that age is not the primary qualifi-
cation for holding the office of Governor, or
Justice of the Peace, if you will. The primary
consideration is th? will of the electorate. And
since somr’  arbitrary age has to be chosen, then, in
fact. the ag:c which has been chosen by our federal
government for voting. 18, is the logical arbitrary
age to choose.  At some point you have to draw the
line, and since we, as part of the LJnited States,
have  drawn the line at 18 for voting, that is the
logical point to draw the line. There is no other
good reason fordrawingitat 1Horlf),17.21,23,:10,
40, 45,  55.  Hut our committee  considered it wry
carefully, and we discussed it thoroughly in our
committe  and Wc rame  to a unanimous decision.
I do not consider this hasty. We conducted a
hearing in which t,hc people of Montana called in
and overwhelmingly, three to one, something of
that nature, favored the l%year-old  arbitrary
limit. So I suggest  WE have not been hasty in
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wwmmtmding  to this (Ionvrntion  thntwedraw  1X
as the arbitrary age, and I suggest that the people
of Montana are wise enough to understand that it
is an arbitrary age and we do not intend that this
mean  that they shall vote for an 18.year-old  Gov-
ernor. But I suggest that we sustain the decision
we made last night and defeat this substitute
motion. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. McNeil

DELEGATE MCNEIL: Mr. Chairman, I
would like to remind thedelegation  thatwcarenot
permitting 1%year-olds  to run for Governor, but,
lathw,  we  are simply removing an arbitrary age
restriction as a  requirement fur holding this office.
I’d like  to  refer to the comment that I)elegate  Ask
made, indicating that the age  of 25 would
demonstrate sume  proven maturity which ought
to he  a prwcquisite  for holding this office. Last
evening, 59 of the mature delegates in this Con-
vention voted in favor of the mature recwmnenda-
tion of the mature majority of the Executive
Committee that had recommended deleting any
arbitrary age  classification, and I, for that wason,
oppose my good friend Carl  I)avis’ amendment,
and I favor confirming the  mature judgment of
this mature body Icached  last rwniny.

CHAIRMAN GRAYBILL: Mr. Kamhoot.

DELEGATE KAMHOOT: Mr. Chairman,
I was here last night and I didn’t speak on this
issue, but I think perhaps I should. Now, there are
several people here  that are going to run for office.
This is quite obvious. I’m not. I’m not going to run
for office, so I ’m not worried about the 1%year-old
vote. But I would like to remind them that if this is
what they’re worried about, they’d better take
another look at it, because we’re not fooling these
l&year-olds  one bit on this issue. I’ve talked to
many of them. Now, one delegate over here made  a
very eloquent speech on this, and hr  referred to our
Constitution as the  child that we want to put out
for adoption. Now, I would like to have a very
healthy child when we put this out for adoption. I
don’t want some child that’s been crippled, all
mixed up. I would rather have a healthy one.
When we were discussing a while back here about
the Governor and Lieutenant Governor, I was
tempted to say something to my seatmate  here,
but it was rather ridiculous. I was going to suggest
that while the Governor was going home to attend
graduation exercises from high school, who would

be the Governor of Montana? That’s all I’m going
to say, Mr. Chairman. Thank you very much.

CHAIRMAN GRAYBILL: Mr. Uahood.

DELEGATE DAHOOD: Mr. Chairman,
in the hope that we will not extend this debate
unduly, let me state that during the weeks that our
Bill of Rights Committee held hearings, not one
logical rrason  was ever advanced as to why the
artificial barrier of age should not be removed.
And I think the real consideration here, rather
than go into all the arguments, is what effect is our
action going to have in the  public forum of the
State of Montana. I thinkit ’s been brought outthat
we have to have confidence in the intell igence of
our  electorate. It’s been well brought forth our
electorate is not  going to rlert  someone that’s
immature and incapable of holding the office, and
that isn’t the reason  that should really concern us
in this situation. My friend, Otto Habedank, my
friend Carl Davis,  I think have an overriding
consideration for th?  action that they have taken
by way of motion and  for the argument they have
presented. Otto and I were on the Constitution Re-
vision Commission. There has been a lot of effort
and several years of work that has been expended
to bring this to this Convention Hall. And they’re
concerned about whethrr  or  not, when we’re
through here, this document is going to be
accepted. And we can’t go into every hamlet,
vil lage and town throughout the State ofMontana
and prove to them  that their logic is wrong when
they say that we have taken away dignity from
the  office, whether a person of this particular age
is incapable. We can’t take the time out to show
them that their arguments are wrong and that
there is no basis in fact or in reason  for them. So,
consequently, we’ve got to be concerned here
about whether or  not our action is going to help the
constitutional document or  hinder it.  And I think
that should be the basis  upon which we vote  here
this afternoon. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. President, I
used to shake in my shoes when I had to get up
behind Delegate  &hood,  but no longer do I do so.
(Laughter) Two very logical reasons why our 18.
year-olds shouldn’t be allowed to be candidates for
executive offices, the highest offices in the state,
are primarily because they themselves do not want
this responsibility. I have talked to them, to many
of them, both here in Helena and at home, and
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they do not  want  this  responsibi l i ty .  The other
very  logical reason is,  how much experience and
practical  knowledge does an 18.year-old  have‘?
Thank you.

C H A I R M A N  G R A Y B I L L :  M r .  W i l s o n
was up last time, and he’s up again.

DELEGATE WILSON: Mr. Chairman, I
believe we’re kind of beating around a point that
we should really be taking a close look at here. It’s
not to the  effect that we want to deprive the young
people of their right to vote or their right to attain
office. But what we’re really talking about here is
the prestige, the image, of the number one position
in the State of Montana, the Governorship. And I
think this is what we should be thinking about in
our deliberations. I think the young people are  ask-
ing us to use good common sense and preserve the
image of the number one, highest elective office in
the State of Montana. Further, upon adjournment
of this committee last  night,  I  ran into several
young people, and they said that they were really
shocked at  the act ion and the del iberat ions that
this committee had taken last night and that they
were going home and talk to the young people in
their schools and they were going to write letters,
tel l ing just  how they fel t  about the unpractical
thinking that  we exhibited to them last  night.  I
think, ladies and gentlemen, we’re talking about
image; we’re talking about prestige; and I think
we really should take a good reconsideration of
this.

CHAIRMAN GRAYBILL: Mr. Drum.

D E L E G A T E  D R U M :  T h a n k  y o u ,  M r .
Chairman. I rise to support Mr. Davis’ motion. I
took a shortcut through the south senate sun lobby
over there today, and I heard a group of students
who were questioning the speaker, who happened
to be one of our members. And one ofthe  questions
that he answered was this:  “Mr. Speaker,  do we
have to  be a  high school  graduate  to  run for
governor?” And his answer, I believe, was, “No,
you just have to be 18 years old.” A little bit later I
joined a conversat ion where the conversat ion
went something like this: “Remember when we
ran the campus pooch as homecoming queen and
won?” Wouldn’t it be pretty easy for a bunch of
wild, frivolous, fun-thinking young people to think
what a great joke it would be to put one of their
mates into office, and when you start counting the
number of students around that are interested in
having fun, it may be a pretty easy thing for them
to do. And, again, my mind reflected back to a time

when I saw a boy look at  his father,  who was
striving desperately to be his buddy, and the boy
said to his father, he said, “Dad, I don’t want a
buddy, I want a father.” Well, I think that we are
demeaning the office of Governor, and I address
our comments and our interest  to the office of
Governor. I  think we’ve got to preserve some
dignity there, and I think that if we support Mr.
Davis’ motion, we will preserve that dignity.
Thank you.

CHAIRMAN GRAYBILL: Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
fellow delegates. I rise in opposition for all of the
obvious reasons given, but I would like to mention
one other .  I  have before me the youth const i tu-
t ional  convention f inal  report  by the Montana
YMCA youth in government. I have heardseveral
delegates express a great deal of admiration for
the work of these kids, and I wouldn’t argue that
they may not be a little bit over 18, but I would
assume that many ot them are 18 and younger. I’d
like to quote, for the benefit of the delegates, what
i t  says about the el igibil i ty for the posit ion of
Governor and Lieutenant Governor: “No person
shall  be eligible to the posit ion of governor,
lieutenant governor, secretary of state, et cetera, et
cetera,  unless  he shal l  have at tained the voting
age.” This is  by the youth.  I  think this  should
destroy some of  the ta lk  about  the youth not
wanting the responsibility. I oppose it. I do have
one other reflection before I  si t  down. I  think
perhaps we should be reconsidering what we did
about the Attorney General which, in fact, tends to
m a k e  a n  a d d i t i o n a l  a g e  r e q u i r e m e n t  f o r  h i m
because of the experience that we have required.
Thank you.

CHAIRMAN GRAYBILL: Mr. Heliker.

DELEGATE HELIKER: Mr. Chairman, I
rise to respond to a number of remarks that have
been made. First of all,  Delegate Babcock’s
remark concerning common sense as the issue; I
think she’s exactly right. The issue is whether we
trust  the common sense of  the electorate  of
Montana,  and the people,  I  think,  of  Montana
have enough common sense that they don’t have
to have this artificial  restriction imposed upon
them. We don’t have to worry about them going
out and electing some hot-redder to the office of
Governor. Now, secondly, a number of people have
said that  they have been in contact  with certain
of the younger people of the citizenry of Montana.
So have I .  I  have been in contact  with a repre-
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sentative  of 20,000 of them who is paid, to come
here and lobby, some four or five thousand dollars
for this session, and I want to tell you that if his-
he represents his constituency, then the 20,000
colle~c  students in Montana who are uaving  for.
his services must want the action thatwe&okiast
night. And, finally, I want to say again that ifthis
Convention wants to make itself look ridiculous,
then have the word go out that we reversed a two-
to-one vote on an issue of this sort, expressing a
lack of confidence in the voters of Montana.

UNIDENTIFIED DELEGATE: Ques-
tion.

CHAIRMAN GRAYBILL: Very well. Mr.
Davis.

DELEGATE DAVIS: May I close just
briefly? I think it’s this important. Two of those
children that are in the University of Montana are
mine. They would feel very disappointed if I didn’t
vote my convictions here, would  lay any blame on
the youth for this thing failing. I am now, and will
continue as long as this Convention is here, to try
to make the most palatable Constitution with the
best changes that I think we can get accepted by
the people. I think your labors are going to be in
vain if you say that 1%year-old  is an adult for all
purposes, if we never get to that point, or if you
want the unicameral system, but you lose it on
issues like this. You could vote between the ages-
you couldn’t run when you were 21 hefore,  until
you’re SO-it’s no change except it’s been reduced
to 25 and the age 18. Last night we had two
ministers taking opposite sides of the issue. That
would confuse anybody. But we had two chairmen
from Butte even taking opposite sides. That’s how
confusing things were, so let’s vote.

CHAIRMAN GRAYBILL: Very well, the
issue is on Mr. Davis’ motion-

UNIDENTIFIED DELEGATE: Roll call.

CHAIRMAN GRAYBILL: All right, we’ll
have a roll call.Theissueis  on Mr. Davis’motion to
adopt the minority report, which is contained on
page 38 and says: “No person shall he eligible to
the office of governor, lieutenant governor,
attorney general or superintendent of public
instruction unless he has attained the age of 25
years at the time of his election, nor to the office of
secretary of state, state auditor, state treasurer,
unless he has attained the age of 25 years. In
addition to the qualifications above prescribed,

each of the officers named shall be a citizen of the
United States and shall have resided within the
st,at.c  2 years next prwcding  his election.“ Sn
many as WE in favor of that subwction,  vote Aye
on the voting machine. So many as are opposed,
vote No. Have all  the d&g&s  wtrtl?

(No response)

CHAIRMAN GRAYBILL: Any d&gate
wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: If not. plrxx
rount the votes.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Anderson,J. . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Anderson 0. . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Arhanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arness.................................Ay  e
Aronow................................Ay  e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Barnard.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Belchcr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Berg...................................Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B l e n d . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A y  e
B owman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
B rown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
I3 4“&xx . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate.................................Ay  e
C onover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum..................................Ay  e
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Eskildsen..............................Ay  e
Etchart................................Ay  e
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc!
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, KS. . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
II’ .I‘3, 0%” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harp,er . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Heliker. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
.James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ayc
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Loendorf., . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lorello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McI)on~~ugh . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay r
Pmnberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
R&al . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robins<,n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roedrr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
S’lmon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Skari .................................. Aye
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Vermillion. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner................................Ay e

Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
wilson.................................Ay e
Woodmanscy . . . . . . . . . . . . . . . . . . . . . . . . . .Ayr
Graybill-Chaxman. . . . . . . . . . . . . . . . . . . . . Nay

CLERK HANSON:  Mr .  Cha i rman ,  56
delegates voting Aye, 38 voting No.

CHAIRMAN GRAYBILL: 56 d e l e g a t e s
having voted Aye and 38 having voted No, subsec-
tion 3 from the minority report on qualifications is
now substituted in place of Section 3 in the major-
ity. Now, ladies and gentlemen, we have one other
amendment to subsection 3, which is now open.
It’s from Mr. Habedank.

Mr. Hz&dank, may 1 read your amendmmt”

DELEGATE HABEDANK: Please

CHAIRMAN GRAYBILL: Section :1 now
has subsection 1 and 2, and he says, add subsec-
tion 3: “In addition to the foregoing qualifications,
the superintendent of public instruction shall
possess such educational qualifications as are pre-
scribed by law.”

Mr. Habedank.

DELEGATE HABEDANK:  Mr .  Cha i r -
man, I think the purport of this amendment is
obvious. I think when people read through this
Constitution and find that we have made the
Superintendent an elective office and we have
placed qualifications in there for the Attorney
General, those people who are interested in educa-
tion would feel that the office of Superintendent
should also be protected, and it can be done ade-
quately by law. There is nothing further to say.

CHAIRMAN GRAYBILL: Is therediseus-
sion:’

My. Champoux.

DELEGATE CHAMPOUX: As a member
of the Education Committee, even though Mr.
Habedank didn’t discuss this mrith me, I see no
ol~jection.

CHAIRMAN GRAYBILL:  Mr .  CJoycr.

DELEGATE JOYCE: IJidn’t  WC’  do that‘!
Didn’t we say the Superintendent have such-oh,
just duties,  I see. I don’t care.
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C H A I R M A N  C R A Y B I L L :  T h i s  one-
what we did was, we did not change the
qualifications. This says. “In addition to the
foregoing qualifications, the superintendent of
public instruction shall possess such educational
qualifications as are prescribed by law.”

Very well. You’ve beard the motion of Mr.
Habedank’s. As many as-that when this com-
mittee shall arise and report, after having under
consideration his proposed amendment to Section
3, by adding subsection 3 thereof, that it recom-
mend that the same be adopted. All in favorofthis
motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it. Iloes  anyone want to rise and state their name
and ask for a division?

(No response)

CHAIRMAN GRAYBILL: Very well, the
Ayes have it. and it’s adopted. Now, the Chair has
other motions to amend, or to reconsider, that are
going to be asked for-at least two--and  it does
nut seem that we could accomplish that before  the
dinner hour. Therefore, the Chair is going to
suggest that we recess until tomorrow morning.

Mr. Eskildsen.

DELEGATE ESKILDSEN: I move that
the Committee of the Whole rise and report
progress and beg leave to sit again.

CHAIRMAN GRAYBILL: The motion is
that the Committee of the Report rise and report
progress and beg leave to sit again tomorrow
morning. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAY BILL: Opposed’!
(No response)

CHAIRMAN GRAYBILL: So ordered.

(President Graybill  in Chair of Convention)

P R E S I D E N T  G R A Y B I L L :  N o w ,  we’re
not in recess.

Mr. Lorello.
The Convention will be in order. The clerk-

would you read the title of the motion.

CLERK HANSON: “February 2,5th, 1972.
Mr. President. We,  your Committee of the Whole,
having had under consideration Report  Number  4
of the Committer  on Executive, recommend as
f;lllows:  That the committee rise and report
progress and beg leave to sit again. Signed: I.eo
Graybill.  Chairman.”

PRESIDENT GRAYBILL: The rc;port  is
1 pages long. Is there anyone  whll  wishes it wad’!

DELEGATES: No.

P R E S I D E N T  G R A Y B I L L :  M r .  I:,skilcl~
sen, will you make a motion-

D E L E G A T E  E S K I L D S E N :  M r .  I’resi-
dent, I move.  thr adoption of the Committw  of the
Whole report.

PRESIDENT GRAYBILL: The motion is
to adopt  the Committee of the Wholr~ kYJlO"t. All

those  in favor, say Aye.

DIXEGATES:  Aye.

PRESIDENT GRAYBILL: Oppw.xl.  No.

DELEGATES: No.

PRESIDENT GRAYBILL: 110 you want i,
recorded  vote,  on  that? (Laughter) Very \\~rll.

Mr. Eskildsen, will you make a motion to a&
journ?

DELEGATE ESKILDSEN: A Rult~s C~,rn-
mittee meeting at H:30  in the morning. Rules
C~ommittce  at 8:X in the morning. Is anyone on
your Committee on Rules? I move we adjourn until
Saturday, February the 26th,  9 o’clock, a.m., 1972.

PRESIDENT GRAYBILL: The mrltion  is
to adjourn until-

Oh, pardon me, Mr. Berg.

DELEGATE BERG: Mr. I’rrsidwt.  In th<,
absmw of Mr. Holland, I haw been asked to make
this announcement. on behalf  of the Judiciary
Committee. It’s anticipated that the Judiciary
Article will come up for argument tomorrow. We
urge you all to examine the Judiciary Article, both
majority and minority report, and we arc going to
ask, and I believe Mr. Holland has made
arrnngements,  for relaxation of the rules in regard
to the consideration of the Judicial Article in this-
that both the majority and the minority will be
argued  on their basic issues, then gnu will be



9 8 8 MONTANA CONSTITUTIONAL CONVENTION

asked, I believe, to take a tentative vote as to
which ofthe  two reports you prefer. Thereafter, the
one  that prevails, that one we’ll go down section
by section. Further, if you have amendments that
you’d like to propose to either majority or
minority, we would appreciate it if you would see
both Mr. Holland, who will handle the majority,
and myself, who will handle the minority end, so
that we can present them in an orderly fashion.
Thank you.

DELEGATE AASHEIM: Mr. Chairman.

PRESIDENT GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Legislative Com-
mittee pictures in the morning at 8:X  in the
Governor’s reception room.

PRESIDENT GRAYBILL: Mr. Berg, I
think you and Mr. Holland should attend the
meeting in the morning to straighten the Chair
and the Rules Committee out on how we are going
to do this, at 830.

DELEGATE BERG: I’m sorry. I thought
that Mr. Holland had taken care of that, but I’ll be
here at 8:30.

PRESIDENT GRAYBILL: Very wull.
The motion is to adjourn-

Oh, Mr. Vermillion,  excuse me.

DELEGATE VERMILLION: Yes, I’d like
to remind everybody here that there’s going to be
one final radio program on a call-in basis this
coming Monday night-Natural Resources--and
it will generally be on environment, possibly get it
down to the public trust document, and I would
urge everyone here, if you have some people back
home who are interested in this, one way or the
other, that you let  them know about this and ask
them, if they would like to, to call in and to get their
comments heard. That’s Monday night 8 o’clock,
same time and place.

PRESIDENT GRAYBILL: Very well.
The motion is to adjourn unti l  tomorrow morning
at 9:00 a.m. All in favor, say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, No.
(No response)

PRESIDENT GRAYBILL: So ordered.

(Convention adjourned at 5:40  p.m.)
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Thirty-Third Day Convention Hall
9:26  am-. Helena, Montana

PRESIDENT GRAYBILL: The Conven-
tion will be in order. This morning, our invocation
will be given by Sarah Gackel, one of our pages,
from Rapelje. Will you all please rise. Sarah.

SARAH GACKEL: Shall we bow our
heads? Dear Heavenly Father, we come to you
today with humble hearts, thanking you for this
brand-new day that we can make plans for a new
constitution. Dear Lord, we thank you, too, that
you brought us each safely here-each of the dele-
gates, too, Lord. We pray that as they go through
this day and the problems that they face in mak-
ing a constitution, that they’ll let you be their
guide. We pray for President Nixon and his wife,
Pat, and their staff, Lord, as they’re in China. You
know that--what they’re facing, Lord. We pray
that you might let him just be an instrument in
Thy hand for peace. We pray for the POW’s, Lord,
and for peace-not only peace between two coun-
tries, Lord, but peace between two people, peace in
the hearts of individuals, Lord, that only you can
give. We pray that through this day and through-
out the rest of the Con Con, that you might be their
leader and their guide, and that they might look to
you for everything. And we also pray, Lord, that
you’ll let the meditation of our hearts and the
words of our mouth be acceptable to you, 0 Lord.
In Thy name, we ask it. Amen.

PRESIDENT GRAYBILL: We’ll take
attendance this morning by voting Aye on the
voting machines.

CLERK SMITH: Delegate Bates, Delegate
Gate, Delegate Toole.

PRESIDENT GRAYBILL: Who’s ab-
sent?

CLERK SMITH: Delegate Toole.

PRESIDENT GRAYBILL: Toole was
here. You can mark him present. Please take the
vote.

Aasheim _.  _.  _.  _.  _.  Present
Anderson, J. _.  _.  _,  Present
Anderson, 0.. Present
Arbanas  Present
Arness  Present
Aronow............................ Present
Artz Present
Ask................................Present

Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Berg.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . Present
Blaylock . . . . . . . . . . . . . . . , . . . . . . . . . . . Present
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . Present
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
C onover . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cross..............................Presen  t
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Davis..............................Presen  t
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Eck................................Presen  t
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Felt, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . Present
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . Present
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harrington . . . . . . . . . . . . . . . . . . . . . . . . Present
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Joyce. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Kelleher ........................... Present
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Loendorf,, . . . . . . . . . . . . . . . . . . . . . . . . . Present
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Lorello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mah oney . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . Present
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McCnrvel . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McDonough . . . . . . . . . . . . . . . . . . . . . . . . Present
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McNeil ............................ Present
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
M onroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Murray ............................ Present
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Pemherton . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rehal..............................  Present
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Roeder.............................Presen  t
Kollins ............................. Present
Komncy . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rygy . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Scanhn . . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
S i m o n . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Took . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . Present
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . Present
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
W’l1son.............................Prcsen  t
Woodmansey . . . . . . . . . . . . . . . . . . . . . . Present

CLERK SMITH: Mr. President, 98 present,
2 excused.

PRESIDENT GRAYBILL: Very well.
The journal may so show. Order of Business
Number 1, Reports of Standing Committees.

CLERK SMITH: None, Sir.

PRESIDENT GRAYBILL: Order of Busi-
ness Number 2, Report of Select Committees.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Number 3,
Communications.

CLERK SMITH: None.

PRESIDENT GRAYBILL: 4, Introduc-
tion of Delegate Proposals.

CLERK SMITH: None.

PRESIDENT GRAYBILL: 5, Final Con-
sideration.

CLERK SMITH: None.

PRESIDENT GRAYBILL: 6, Adoption

CLERK SMITH: None.

PRESIDENT GRAYBILL: 7, Motions
and Resolutions.

8, Unfinished Business.

CLERK SMITH: None

PRESIDENT GRAYBILL: 9, Special
Orders.

CLERK SMITH: None.

PRESIDENT GRAYBILL: 10, General
Orders of the Day.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Presi-
dent. I move the Convention resolve itself into
Committee of the Whole for the purpose of han-
dling business under General Orders.

PRESIDENT GRAYBILL: The motion is
to move the Convention into General Orders to
consider the Executive proposal. All in favor, say
Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, No.
(No response)

PRESIDENT GRAYBILL:  T h e  A y e s
have it.

(Committee of the Whole)

CHAIRMAN GRAYBILL: Mr. Clerk.

CLERK SMITH: Mr. President, the follow-
ing announcement will be-the following commit-
tee proposals are now on General Orders:
Executive, Judiciary, Natural Resources, Revenue
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and Finance, Bill of Rights, Public Health, Educa-
tion, Local Government. General Government.
Style and Drafting Report  Number 1 and Style
and Drafting Report Number 2. The Bill of Rights
Committee Proposal Number 8, having been
duplicated and placed on the delegates’ desks on
the 24th day of February, 1972, at9:OO  a.m., is now
in compliance with Rule 23 of the Montana Consti-
tutional Convention Rules. The Public Health
Committee Proposal Number 9, having been
duplicated and placed on the delegates’ desks on
the 24th day of February, 1972, at 9:00 am.,  is now
in compliance with Rule 23 of the Montana Consti-
tutional Convention Rules. The Style and Draft-
ing Committee Proposal Number 1, having been
duplicated and placed on the delegates’ desks on
the 24th day of February, 1972, at 9:00 a.m.,  is now
in compliance with Rule 23 of the Montana Consti-
tutional Convention Rules.

CHAIRMAN GRAYBILL: Very well. We
have this morning-before us, I believe, at least
three matters for reconsideration of the Executive
Article. The first is Mr. Nutting’s, Mr. Nuiting,
may I read your proposal?

Mr. Nutting’s proposal is: “Mr. Chairman.
Having voted on the prevailing side on the adop-
tion of the amendment to Section 5, subsection 1, I
move the Committee of the Whole to reconsider its
action on adoption of Section 5, subsection I, as
adopted.” Mr. Nutting, where is Section 5, subsec-
tion 1, as adopted? 22 and 39?

DELEGATE NUTTING: Page 6 at the top
of the page would be one place that it-

CHAIRMAN GRAYBILL: All right. Sec-
tion 5, subsection 1, as adopted, reads, “Officers of
the executive department, shall receive salaries
provided by law.” We struck out, in our original
consideration, the phrase, “which may be
increased but not decreased during the term of
office”.

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. I
ask for reconsideration because several members
requested it. This, if you’ll remember, went
through without a dissenting word. The members
who wanted to speak on it and did not ask that I
reconsider it. It does not mean that I have changed
my mind. I am-firmly believe that it should
remain as it is. I’ve talked to the Chairman of the
Executive Committee. He does not have any objec-
tion to it, but as a matter of courtesy, I have asked

that it be reconsidered so these members can be
heard. Thank you.

CHAIRMAN GRAYBILL: Very well. Is
there debate, not on the issue, but on the matter of
reconsideration? If not, all in favor of reconsidera-
tion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMANGRAYBILL: TheChairisin
doubt. All those in favor, please vote Aye on the
voting machines, and those against reconsidering
5, sub. 1, vote No. Have all the delegates voted?
Any delegate wish to change his vote? 53 having
voted Aye, 35 voting No, we will reconsider it.

Mr. Nutting, may I read your proposal, or do
you want to make this amendment?

DELEGATE NUTTING: I wish to have
the amendment remain just like it is, but if some-
one wishes to object-and which two people did-
then I would prefer they take it from here. Thank
you.

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: Thank you, Mr.
Chairman, and thank you, Mr. Nutting. I didn’t
talk about this when it came up. I didn’t think that
it would go through, and I was surprised. The only
thing that I’d like to point out to the assembly, in
this connection, is that what we’ve done here, of
course, is remove a restraint which otherwise
would have been on the Legislature, preventing it
from retaliating against either the Executive or
the Judiciary. I think that the Executive is proba-
bly strong enough to resist the threat of a diminu-
tion in salary during the term of the Governor, for
example, by a Legislature of the opposite party.
However, the Judiciary is not in the same position
as the Executive. And I submit to the assembly
that it is possible that a stubborn Legislature,
when faced with the prospect that the Supreme
Court is about to overturn a piece of legislation
which the Legislature favored and which the
Legislature passed, could and possibly would
reduce the salaries of the justices out of a spirit of
retaliation. There has been some difficulty
between the Legislature and the Judiciary, any-
way, so far as the matter of salaries are concerned.
And it appears that there is some justification for
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the feeling of resentment that the judges have
expressed toward the Legislature about the
manner in which their salaries have been treated.
I submit to you that this should be considered,
because it does open up the possibility that the
Legislature can, through the salaries of the justi-
ces, attempt to intimidate them or actually intimi-
date them in the performance of their duties as
judges.

CHAIRMAN GRAYBILL: Mr. Amess,  we
have no motion before us now. Do you want to
make a motion to put it back in the way it was?

DELEGATE ARNESS: Yes. I move that
the section be restored to its original condition so
that it reads that the salaries provided by law,
which may be increased but not decreased during
the term of office. And I have already stated the
reasons for mymotion.Thankyou,  Mr. Chairman.

CHAIRMAN GRAYBILL: Very well.
We’ll consider, then, Mr. Amess’  motion, which
woGld restore the last clause, the words, “which
may be increased but not decreased during the
term of office”. That’s the issue we’re debating.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
glossed over this in my discussion of this section-
the other day, and I want to tell the Convention
why the committee put in the original subsection
I. 1n our current Constitution, or in the Constitu-
tion as it was originally enactedin 1889, therewas
a provision in it that for all the-both the Execu-
tive, Legislative and Judicial, that the salaries
could not be increased during the term of office.
And we’ve all seen the foolishness of doing that,
because of the inflation that has gone through,
and as we’ve lengthened the terms of office, why,
people come in and get elected; and they get a
certain-there’s a raise given and they can’t get it
for 4 years; and so in that interim period, why, the
inflation has eaten up that raise and they’re
always behind; and it has been a mess. So what
happened was that the Judiciary Article was
amended by the people to provide that the Judicial
salaries could be increased during the term of
office but that they could not be decreased. And,
so, we thought that was consistent to make that
same provision in the Executive Article. As a mat-
ter of fact, the Executive Article was more restric-
tive in that it provided in the original Consti-
tution, that they could be decreased, but that they
could not be increased. And I think Mr. Amess’

comments are valid, except that as I read the Judi-
cial Article, it’s going to come out to say just
exactly what the majority of the--unanimous
majority--unanimous feeling of the Executive
Committee was. Their article is going to come out
that it maybe increased but not decreased. And we
already took action in the Convention to authorize
a commission to study these, and I think-I got the
impression that it was the unanimous view of the
Convention, that everybody realized that they
should be able to be increased. And in the com-
ments which I wrote, I thought that I was being a
little sarcastic, but I said that our history has
shown that the Legislature has not been over-
generous in giving raises to any elected offices,
and the reason  for that is because they’ve been-
always had money problems. But at any rate, the
reason the Executive Committee reversed it and
said that they may be increased, and the amend-
ment does not prohibit that now, and all that
would be done if you put the provision back in is
that you would prohibit the Legislature from
decreasing it. And I, frankly, am not too worried
that they ever will, arbitrarily, decrease any-
body’s salary just to punish him. And, of course,
we have the king who can always veto his salary
decrease, but it just seemed to me that, as origi-
nally drafted, we were being consistent with the
present Judiciary Article, and that’s why we
drafted it as such.

DELEGA.TE GARLINGTON: Mr. Chair-
man. At our Style and Drafting meeting this mom.
ing, I was reminded of another action that the
Convention has taken, which bears on this sub-
ject. I simply would like to remind all hands what
Section 5 of the Legislative Article contains. That
deals with compensation of legislators, and sub.
section 2 of Section 5 was amended on the floor to
read as follows: “(2) A salary commission shall be
created by the Legislature to recommend legis-
lative”-and then it was amended on the floor-
“executive, and judicial compensation”. And I
want to suggest to all hands present that if we do
not restore the flexibility in the original Section 5
of the Executive Article, we will simply blunt the
function of the salary commission, because there
really will be no point init iftherecommendations
they make to keep current with the financial and
economic trends of life are obliterated by preven-
tion of adjustments for increase as they find to be
justified.

CHAIRMAN GRAYBILL: Mr. Arbanas.
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DELEGATE ARBANAS: One of the very
impressive thoughts that’s been brought out over
and over again at this Convention is the fact that,
no matter what board we set up or what commis-
sion that we inaugurate, that the Legislature is
really going to decide, by the amount of money
they give it, whether it’s going to operate or not. I’d
hate to think that we’d put our Executive Depart-
ment, or the state officers that we talked about
yesterday as being so important, in the same cate-
gory, that in every respect they would become like
employees of the Legislature. I think they need a
guarantee a little bit stronger than that.

CHAIRMAN GRAYBILL: Very well. The
issue arises on Mr. Amess’  amendment to restore
to Section 5, subsection 1, the language, “which
may be increased but not decreased during the
term of office”.

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman.
That-if you will just see what the amendment
does, it does not prevent increases; it does not
prevent decreases. As far as the amendment is
concerned, we have been operating under the prin-
ciple for the past 80 years that the Legislature
could decrease it, and there has been no mention of
any case where it has been accomplished. I’m
merely leaving the point that it could be done
either way. I’m looking forward to a situation that
could conceivably happen, like in the early 30’s,
when, with the Governor’s salary where it is now,
it could be conceivable that we would not be able to
reduce the Governor’s salary, in case of a crash,
for 4 years. We’d have to dig up the tax money to
pay that kind of a salary, and under those condi-
tions, I think people would want the salary
decreased-the general population would. I don’t
think there has been any abuse of this for the past
80 years, and I see no reason why we should tie it
into the Constitution that there cannot be a
decrease in the future. Under my amendment,
increases are allowed; decreases are allowed,
That’s all I suggest.

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: I think that I
should point out that, for the last 80 years, it has
not been possible to decrease the salary of a judge
in the state. The amendment that I’ve proposed
here is aimed only at insuring that we attempt, so
far as is possible, to maintain the independence of
the Judiciary. In order to do that, I think that we

must safeguard their salaries. Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Hanson.

DELEGATE HANSON: Mr. President.
Unless I read this wrong, we are only considering
here the Executive Department; I don’t believe it
would have any effect, Mr. Amess,  on the Judi-
ciary Department.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman. I
think that the people of Montana are well aware
that the Judiciary has never had a decrease. The
last three sessions of the Legislature has each
increased the salaries of the Judiciary.

CHAIRMAN GRAYBILL: Mr. Studer.

DELEGATE STUDER: Mr. Chairman. I
was thinking that we could get a pretty liberal
group in here and they’d give a[n] increase, and
the next one give another big increase, and they
know it’s more than they should have, and you’d
have no power to decrease it. I’d like to see it so you
can go either way.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. President
and delegates. I can go either way on this, but
since we had a commission, I wonderifthey might
have their hands tied if we keep this last sentence.
For example, they might think about a compensa-
tion which might include, say, a compensation
over a period of years after retirement. There
might be an income tax loophole that they might
want to use, and maybe they might settle for a
decrease in salary if they could get their compen-
sation extended over a period of years after retire-
ment. So I kind of feel that we shouldn’t tie our
legislative hands or the commission’s hands by
retaining the last sentence. I would reject the
motion to amend it.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Amess’  motion to add this half
sentence  to subsection 1 of Section 5. All in favor,
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.
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CHAIRMAN GRAYBILL: The Noes have
it, and so ordered. Are there other amendments to
Section 5? If not, members of the committee, you
have before you-let’s see-1 guess, Mr. Joyce, I
need you to make a motion that Section 5 be rs-
enacted.

DELEGATE JOYCE: Mr. Chairman, I
move  that when this committee does arise and
report, after having had under reconsideration
Section 5, subsection 1, of the Executive Article,
that the same be recommended for adoption as
amended.

CHAIRMAN GRAYBILL: All in favor of
that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered. All
right, next we have a proposal--I take it, Mr. Ward
and Mr. Roeder, that you do not want to reopen
Section 7 now.

DELEGATE ROEDER: That’s right, Mr.
Chairman.

CHAIRMAN GRAYBILL: All right.
Then, the next one-Mr. Vermillion, you wanted
to reopen Section 1, subsection 1, is that correct?

DELEGATE VERMILLION: That’s COT-
rect, Mr. President. Having voted on the prevail-
ing side, I’d like to have the committee reconsider
Section 1, subsection 1, of the minority proposal.
This would be on page 45. I’ve been asked to do
this. I don’t really think that I will change my
vote, but I’ve been asked to do this because it was
pointed out to me that we did not actually have the
opportunity to vote on each officeindividually. We
have been voting on-as we go through this sub-
section by subsection, and there arethose who feel
that it would be better if we had an opportunity to
vote on each individual office in order that we
could be recorded as how we stand on not only the
Governor, but also the Lieutenant Governor,
Secretary of State, and the State Treasurer, and
the like. So I move  to haveSection 1, subsection 1,
of the minority proposal, page 45, reconsidered.

CHAIRMAN GRAYBILL: Is there debate
on the motion to reconsider?

Mr. Roeder.

DELEGATE ROEDER: Mr. Chairman, I
would like to just say a word or two in support of
Mr. Vermillion’s motion. I was one of the persons
who asked him to make the motion to reconsider
because I knew he was on the prevailing side. I
think you ought to take into consideration, when
you vote on this motion to reconsideration, this
thought. We voted on this section with very little
discussion. We did not vote on individual offices,
and I think a lot of people voted as they did in order
to protect the office of Superintendent of Public
Instruction. I think if that office had been segre-
gated in our discussion and we had isolated some
of these other offices to talk about, I think the
outcome might have been quite a bit different. One
final comment-I’m going to be very hard-pressed
when I go home. I promised the people of District
Number 11 that one thing I would do was make
myself available to the full extent of my physical
capacities to report to the people, by talking to
service clubs and so forth. And I’m going to be
very embarrassed when they ask me, “Well, what
was the vote to retain Treasurer?” and I’m going
to have to say, “We never really voted on it-
What was the vote to retain the Auditor?” and
I’m going to say, “We never really segregated it
and voted on it.” Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well. The
issue is on the motion of Mr. Vermillion to recon-
sider Section 1, subsection 1, of the minority
report which was adopted. All in favor of the
motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it, and we will not reconsider it.

UNIDENTIFIED DELEGATE: May we
have a roll call vote?

CHAIRMAN GRAYBILL: You may vote,
but we won’t record it. All those in favor, vote Aye,
and opposed, vote No. Has every delegate voted?
Does any delegate wish to change his vote? 43
having voted Aye, 45 having voted No, themotion
was defeated. I didn’t realize I could call them that
ChE.

Mr. Kelleher.

DELEGATE KELLEHER: (Inaudible)
for the World Series.
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CHAIRMAN GRAYBILL: Mr. Felt, do I
understand that the one you put up here is not
complete and you want to add a sentence? Do you
want to use Mr. Murray’s mike there?

DELEGATE FELT: Mr. Chairman. I dis-
covered a typing error that’s being corrected right
now. I think it’s all done, very simple.

CHAIRMAN GRAYBILL: Very well. Mr.
Felt has a motion to reconsider Section 4, subsec-
tion 6, which is the qualifications of the-wait a
minute--which is the State Auditor’s office. Mr.
Felt, do you wish to speak on the motion to make
the reconsideration?

DELEGATE FELT: Mr. Chairman, I’ll be
glad to speak on it, but I would be ineligible to
make the motion myself. Would you prefer to have
the motion put first, before I speak?

CHAIRMAN GRAYBILL: Right. Who’s
to make the motion?

DELEGATE FELT: Mr. Murray.

CHAIRMAN GRAYBILL: Mr. Murray,
will you make the motion.

DELEGATE MURRAY: Mr. Chairman.
Having voted on the prevailing side, I move to
reconsider-

CHAIRMAN GRAYBILL: That’s Section
4, subsection 6.

DELEGATE MURRAY: -Section 4, sub-
section 6, and defer to Mr. Felt for the reasoning.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: Mr. Chairman and
members. We will come forward with a big
retreat-that’s the best way to move forward
sometimes-and accepting the sense that we felt
existed here in the body, and after discussion with
a number of persons, our present proposal would
be to incorporate exactly the lines 2 through 5 on
page 39 of the minority report and then to add
words dealing with the legislative post-auditor for
the purpose of constitutionalizing that office,
making it immune from being found to be an
unconstitutional act of the Legislature to create its
own legislative post-audit committee, which then
selects the legislative post-auditor. The exact
language used in that is very much similar to the
language used in our present statutes, but it does
include, also, some additional words taken from

the recent Michigan State Constitution which,
along with practically all other new constitutions,
do contain provisions of this type. And I won’t
speak any further, because I think I’m getting too
close to the merits; but I wanted theconvention to
realize that, in reconsidering, I’m not going to just
ask you to vote again on the same proposal that
was defeated. It’s a completely different approach
to this problem of external auditing.

CHAIRMAN GRAYBILL: Mr. Martin.

DELEGATE MARTIN: I rise to resist the
motion. We debated it yesterday. We had a deci-
sion.  What’s being brought up is statutory. It’s-
can be handled by the Legislature, and I see no
point in reconsideration.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Murray’s motion to reconsider Sec-
tion 4, subsection 6, the State Auditor. A roll call
has been called for. All those in favor of reconsid-
ering Section 4, subsection 6, on the State Auditor,
please indicate by voting Aye; and those opposed,
by voting No.

Have all the delegates voted? Does any dele-
gate wish to change his vote? Will you please close
the vote. Take the vote.

Aasheim .............................. N a y
A dn erson,J . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Arbanas.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Aronow................................Ay e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Ask....................................Ay  e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Belcher.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Berg.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Brazier ............................... Nay
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Champoux.............................Ay  e
Choate.................................Ay e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
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Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
D ans. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Drum..................................Ab  s
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen..............................Ay  e
Etchart.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Gysler.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
H arper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce..................................Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold...............................Ay  e
Loendorf. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield ............................. Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin.................................Ay  e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Rygg Absent
Scanlin  . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Schiltz  .Aye
Side&s Nay
Simon .._  Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Sparks Nay
Speer  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Studer  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Sullivan Aye
Swanberg...........................Absent
Toole . . . . . . . . . . ..___..___...  Nay
Van Buskirk .Absent
Vermillion  Aye
Wagner................................Aye
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
W a r d e n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Wilson Aye
Woodmansey Nay

CLERK SMITH: Mr. President, 50 dele-
gates voting Aye, 39 voting No.

CHAIRMAN GRAYBILL: 50 delegates
having voted Aye and 39 No, we will reconsider
Section 4, subsection 6. Now, you’ll find that on
page 39-it’s line 2 to 5, and you should have put a
small bracketed 6 in there to indicate that it’s
subparagraph 6. The text was incorrect.

Mr. Joyce.

DELEGATE JOYCE: The printed mate-
rial on page 39 of the minority report did not pass.
It was amended on the floor.

CHAIRMAN GRAYBILL: Oh, so it did.

DELEGATE JOYCE: And as I recall it, it
says that “the Auditor shall have such duties as
are provided by law”, or words to that effect,

CHAIRMAN GRAYBILL: All right, 1’11
find that language.

Mr. Felt, you may now make your motion.

DELEGATE FELT: Thank you, Mr.
Chairman, and thank you, fellow delegates, for
the opportunity. I realize our time problem, and
even though we have many serious matters, we
have to budget that time. So I will be.brief.  As I’ve
already stated, this continues, in effect, the pres-
ent elected State Auditor’s duties as they exist
today. It also continues, but now places into the
Constitution, the duties and functions of our pres-
ent legislative post-auditor. The legislative post-
auditor is the thing that I am particularly
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interested in seeing constitutionalized. I do know
that, in addition to considerable opposition-and
you always find opposition when scxneone talks
about having departments of government audited
externally by independent people-that it was
very difficult and took several sessions to estab-
lish this type of external auditing, and, therefore, I
have some fear that another group of individuals
might, at some future time, feeling the same pres-
sures that have been felt by other legislative
bodies, decide that this is an unnecessary
expense-like deciding you’re not going to carry
insurance, you hope that you won’t need it, so
maybe you’ll do away with it-and the states that
have adopted constitutions recently-six of the
eight that have proposed recent constitutions, and
six of the eight were approved by the people-it
contained in their constitutions language such as
this, calling for a legislative post-auditor. I know
that practically all of the comments made yester-
day were to the effect that they’re very pleased
with the way the legislative post-audit program
has been functioning for these 4 years. And I
think this is true of the people in general, and I
think they would approve of our now placing this
in the Constitution so that they know, and we
know, it will be permanent. The proposal-I’11
read it. It could cause subsection 6 of Section 4 to
read as follows: “The State Auditor shall be the
custodian of all fiscal records of the state. He shall
be the issuing officer for all state warrants, with
other duties and powers provided by law. In addi-
tion to the State Auditor, the Legislature shall
appoint a legislative post-auditor, who shall con-
duct post-audits of financial transactions and
accounts of the state, and of all branches, depart-
ments, offices, boards, commissions, agencies,
authorities and institutions of the state, estab-
lished by this Constitution or by law, and perfor-
mance post-audits thereof. The appointment may
be made through a legislative audit committee or
as otherwise provided by the Legislature.” I want
to clear up a little confusion, because I have found,
not only in the last 24 hours but in the preceding
years, that there seems to develop some confusion
about auditing. First, I want to make it clear we
are talking about only external auditing. This has
nothing to do with preauditing or any kind of
internal auditing that is done on behalf of depart-
ments for their own information and to make sure
that they are complying with the law as best they
can. This is the checkup, you’ll see, by an external
audit. That’s what we’re talking about. Now, I also
want to be sure that you realize there are three

ways of selecting these external auditors that are
used by the 50 states. Some are appointed by the
Governor. Now, no one, today, I think, encourages
that. If there’s any one thing that would cause me
to have to oppose this whole Constitution, it would
be if we had attempted to select this external audi-
tor by having him appointed by the Governor or
from within what would be considered the Execu-
tive branch of government, as it is commonly con-
sidered. And I feel sure, for instance, that Mr.
Bardanouve  and others with whom I’ve worked on
this for a long time-we fought that battle a long
time ago and established the fact that it was
improper to have this appointment made by the
Governor--and I feel sure that he would feel that
way today. And I attempted to contact him but
found that he’s very sensibly been in Hawaii for
the last 2 weeks and is not available. The second
method of selecting an external auditor is to have
them elected by the people, but where this method
has been used, as in Montana, it has generally
worked out that the Legislature gradually takes
away any powers of auditing. So you have some-
one called the State Auditor, but he doesn’t do any
auditing. So this has not, in recent years, been
considered a very successful way of obtaining
auditing. And the final way is to have them
selected by the Legislature. This is the way that
has been in vogue, particularly the last 15 or 20
years, in which Montana joined 4 years ago
and which other states are joining, and which I
am very anxious to see firmed up by this constitu-
tional language. I will shorten what I would like to
say on some other possible confusion. We did have
committee hearings, and I have been in contact
with the legislative post-auditor and obtained
invaluable information from him. The State Audi-
tor was also before us. The head of the Department
of Administration--all of them-appeared before
our committee discussing, at length, these prob-
lems of auditing. On the matter of costs, just so
there won’t be any confusion, the figures that you
heard yesterday were unintentionally given as
though they represented what the additional cost
would be. In checking with the State Auditor
myself, I find he had looked up the cost of the
present auditing programs as they exist, and that
was the figure that you heard, rather than of any
additional. Of course, the proposal thatisincluded
in this proposed amendment now does not call for
any additional auditing beyond what we are hav-
ing now, but it does make certain that we do not
lose what we are having now. I will not take any
further time. I would be willing to answer ques-
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tions if this is desired or if there’s anything else I
could do.

C H A I R M A N  G R A Y B I L L :  J u s t  a  m o -
ment, Mr. Joyce, before we answer questions-so
that everyone understands, the language that we
adopted yesterday on an amendment put in by Mr.
Martin was: “The Auditor shall have such duties
as provided by law”. That’s the present article.
Now, the proposal by Mr. Felt this morning is to go
back to the language that was in the minority
report: “The Auditor shall be the custodian of all
fiscal records. He shall be the issuing officer for
state warrants, with other duties and powers pro-
vided by law.” Then he adds several lines which,
in effect, add: “In addition to State Auditor, the
Legislature shall appoint a legislative post-
auditor”, and it goes on and explains the post-
audit. All right, that’s what we’re considering.

Mr. Joyce.

DELEGATE JOYCE: Will Delegate Felt
yield to a question?

DELEGATE FELT: I yield.

DELEGATE JOYCE: What is the purpose
of including the words that “the State Auditor
shall be the custodian of all fiscal records of the
state”?

DELEGATE FELT: These were the words
in the proposal of the minority of the committee,
and their purpose is to continue the present policy
of having those records safe in the office of the
State Auditor as the custodian of the records.

DELEGATE JOYCE: Will you yield to
another question, Delegate Felt?

CHAIRMAN GRAYBILL: Mr. Felt?

DELEGATE FELT: Yes, I’ll yield.

DELEGATE JOYCE: When the amend-
ment was made on the floor yesterday, do you
believe that that particular issue was lost by the
minority report?

DELEGATE FELT: No, I did not feel that
it had even been dealt with, Mr. Joyce. My original
motion had been to adopt the minority report, and
then I had immediately made a substitute motion
to delete all of the minority report, substituting all
new language. We never got to my original motion
which dealt with those two sentences, becauseMr.
Martin’s intervened and replaced both of my
motions.

DELEGATE JOYCE: Will you yield to
another question, Delegate Felt?

CHAIRMAN GRAYBILL: Mr. Felt?

DELEGATE FELT: I will yield.

DELEGATE JOYCE: Well, when Mr.
Martin’s motion passed then, did that not, in
effect, defeat the language that was included not
only in your motion, but in the minority report?

DELEGATE FELT: In a sense, Mr. Joyce,
it had the final effect of that. I thought, when you
asked the other question, you meant did we dis-
cuss these particular two sentences, which had
appeared in the minority report. And to my knowl-
edge, there was never any discussion of either
sentence.

DELEGATE JOYCE: Mr. Chairman, may
I speak?

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Well, may I review
for the Convention what’s involved here? If you
will recall, number one, the majority of the com-
mittee came out deleting the State Auditor from
the State Constitution, so that his duties could-
thereafter, the office could still be retained and
duties assigned, new name assigned to it or any-
thing else. But we were defeated on that. So, I
accept the defeat. Then the minority report came
up, and the minority report, as originally moved,
wanted to require for all time that the State Audi-
tor would be the custodian of all fiscal records of
the state and be the issuing officer of all warrants.
And Mr. Martin rose to amend that to not require
that he do that for all time because he isn’t doing it
now. He only has part of the fiscal records. And
the issue was debated on the basis of Mr. Felt’s
motion and Mr. Martin’s substitute motion, and it
had the effect, I think, of defeating the minority
report in that connection. So, therefore, now, actu-
ally, Mr. Felt’s current motion brings two issues
before the Convention. Number one, should the
State Auditor be the custodian of all fiscal records
and the issuing officer of all state warrants from
now until the Constitution is again amended?
That’s issue number one. Issue number two is that
it could be that the State Auditor would have
duties prescribed by law and that the legislative
post-audit would be permissible and not unconsti-
tutional in conflict with the word “Auditor” used
in the Constitution. So, I submit, there are two
issues. I am violent-I shouldn’t say violently
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(Laughter)-I’m philosophically opposed to issue
number one. I am not opposed to issue number
two, because--and I can’t help say this to get a
little needle in at the Convention-this whole mat-
ter wouldn’t have come up at all if you’d have
followed the majority report, but then, that’s the
way it goes. So, I think I am going to make a
substitute motion, and I’m going to move to strike
from Mr. Felt’s proposal the words “The State
Auditor shall be the custodian of all fiscal records
of the state.“-and, continuing to strike, “He shall
be the issuing officer of all state warrants”--and
after having done that, the first sentence of the
section would then read what the Convention has
already adopted, namely, that the State Auditor
will have such duties and powers provided bylaw,
plus Mr. Felt’s amendment. And so, I so move, Mr.
Chairman.

DELEGATE FELT: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: I would accept the
amendment and, if agreeable with the Chair, just
incorporate it; and I believe we’re reaching the
very thing that we really desired, because my prin-
cipal concern is whatMr. Joycereferred to asissue
number two. If they like the language that he pro-
posed, that would be quite satisfactory with me.
Thank you.

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: Mr. Chairman,
doesn’t this bring up the question thatyoureferred
to the Rules Committee yesterday? And what was
the ruling of the committee on this point? And this
is something that I think was never announced,
and I think we’re back where we were again, aren’t
We?

C H A I R M A N  G R A Y B I L L :  W i t h  t h e
exception of a couple of words, we are. Let me
explain that the Rules Committee met, but Mr.
Felt withdrew his motion of yesterday and decided
to reconsider this Executive Article in this other
form, and therefore the issue of how he should do it
was not finally dealt with by the Rules Committee.
Now, having amended it in this manner so that
it’s tantamount to adding a legislative post-audit,
at this point, the Chair is back in the spot that you
mentioned, Mr. Amess.  Now, whether the addi-
tion of the phrase “in addition to the State Audi-
tor” will save us or not remains to be seen.

Mr. Felt.

DELEGATE FELT: Yesterday, I had pro-
posed adding an additional section at the end of
the article, without any motion to reconsider.
That’s the fundamental difference, I think, as far
as rules or their interpretation are concerned.
Today, since it seemed like we weren’t saving any
time by doing it the other way, we did make the
motion to reconsider and it was approved by the
floor of the Convention-so that the section is
open, in my opinion.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman.
Mr. Garlington and one of the members of the
Committee on Style and Drafting has suggested,
quite properly, to me the possibility that Style and
Drafting would have to do something with this
section when it was finally approved, if it is. What
station am I getting this morning, Betty? I would
question-I would think we’d have a serious prob-
lem in Style and Drafting of moving this to the
Legislative Department, where it would belong,
without at least the tacit approval--or this infor-
mation to the committee that that’s what we were
going to do, and that’s what I think we would doif
this is approved.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: I think we’re
right back where we were yesterday. We’re in the
Legislative Article, and I don’t think there’s any
doubt about this. Now, if this Convention is going
to adopt the procedure of going back to amend this
article and some other that belongs someplace
else, it’s going to be a long way down the line,
because I think we’ve got eight left to go. And I
think we (Inaudible) would happen. Now the
Legislative Article-I know what Mr. Felt is get-
ting at; he’s trying to get legality of something;
he’s trying to get around ‘a Supreme Court deci-
sion; but I think under the Legislative Article, as I
interpret it, is that the interim committees will
now be made legal. We will have that point out of
the Constitution. And I think they have ample
consideration, then, to have the legislative audit if
the Legislature, in its wisdom, continues it. And I
think there’s plenty of power to get at the Gover-
nor to continue to get the appropriations, because
I’m sure there will be just as smart a legislators as
I ever was. And if I started worrying about the
Governor and whether he’s going to sign it or not,
he’d get the legislative appropriation along about
the 15th day of the session, and he’d have to veto



1000 MONTANA CONSTITUTIONAL CONVENTION

it, and I’d have her back down, and you don’t get
yours, Mr. Governor, until we get ours. Now, I
know how the legislative process operates. So I
think that this thing had better be left alone and
not touched, because now it is strictly legislative,
only using this word, as the President has stated,
under the State Auditor, and I don’t want to con-
tact anything with the Legislature over in the
Executive branch of government.

CHAIRMAN GRAYBILL: The issue is on
Mr. Joyce’s motion to strike the first two sentences
and to use the first sentence, which we had in
Section 6 before, that the Legislature-that “The
Auditor shall have such duties as are prescribed
by law” and then add the last part of Mr. Felt’s
motion. So, if you want to debate that issue-that
is, Mr. Joyce’s substitute motion-please rise. If
not, we’ll quit that issue.

Mr. Wilson.

DELEGATE WILSON: Mr. President. I
am a little bit concerned, and I would like to call it
to the attention of this body, that at the present
time, the State Auditor is the custodian of all the
warrants of the State of Montana. He has them
under his jurisdiction, and in fact, you have to
about get a court order to get one of those warrants
or get a photostatic copy thereof. It was called to
my attention by both the State Auditor and the
Attorney General that this is really an important
legal function, that these warrants should be kept
someplace where no one can disturb them or mali-
ciously remove one from the records. This disturbs
me just a little bit. I wish the body would think
about maybe retaining those words in the article
to the effect that the Stats Auditor would be the
custodian of all state warrants, and then, “he
shall have such other duties as may be provided by
law”.

CHAIRMAN GRAYBILL: All right.
We’re debating Mr. Joyce’s substitute motion.

Mr. Artz.

DELEGATE ARTZ: Mr. Chairman. We
have provided the two parts necessary for good
internal control. We have a Treasurer that takes
care of the money; we’ve got an Auditor that takes
care of the books. We’ve got one step left to go;
we’ve got to have somebody to come in and see
that they’ve both done their job correctly.

CHAIRMAN GRAYBILL: Now, Mr. Artz,
I really am going to stop you. That’s arguing the
second half of the issue. I want to know whether

this body wants to strike the first two sentences,
which have nothing to do with the legislative audi-
tor so-

DELEGATE ARTZ: I thought that he had
added the rest of it on Mr. Joyce’s-

CHAIRMAN GRAYBILL: He does, but
his-the point that we’re trying to get atis  the first
part. Then we’ll debate the legislative auditor
thing after we’ve got that out of the way.

DELEGATE ARTZ: Thank you.

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: I would
like to inform the Convention what those words
“all fiscal records” include. I was concerned about
this before the thing came up on the floor yester-
day, and I went down to the second floor here to
inquire what “all fiscal records” would include. I
was told that these would include all the books and
accounts of all the state offices, including the
court, the Governor’s office, the Secretary of
State, et cetera; it would include all the books and
accounts of all state agencies; it would include,
probably, even the records of the Budget Bureau.
The term “all fiscal records” is about as broad and
sweeping as it can get and far exceeds Mr. Wil-
son’s concern about warrants. The definition of
“fiscal records” means, I was told, any record per-
taining to the receipt of or expenditure of public
funds. The effect of this would be to put in single
custody all the records for which preauditing, dis-
bursement, accounting and post-auditing would
be done, and this violates one of the basic rules
that the disbursing officer should not also be the
custody of all the financial records. So I feel that
the Convention ought to know that these words
“all fiscal records” would substantially change
the functions of the Department of Administra-
tion and the entire bookkeeping and accounting
records which have now been established under
the reorganization plan, and I doubt that this is
what is intended.

CHAIRMAN GRAYBILL: Mr. Roeder.

DELEGATE ROEDER: I rise in support
of Chairman Joyce’s substitute motion. I don’t
know if I can add to the substance of the discus-
sion here, because Mr. Garlington  has covered it
with his customary thoroughness, but I would like
to point out to the Convention that if you do not
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sustain Mr. Joyce, you are not supporting the sta-
tus quo. You will be introducing radical change in
the practices of maintaining records in this
government-radical change. Thank you.

CHAIRMAN GRAYBILL: Mr. Wilson.

DELEGATE WILSON: Mr. President.
Would Mr. Garlington yield to a question?

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: Be glad to.

DELEGATE WILSON: Mr. Garlington. I
have one thing that is bothering me. We have
stricken the offices of State Examiner. In our local
area, we have serious problems with a certain
school district in funds. This worries me a little bit
now. Who is going to be available to check on any
deficiencies or discrepancies that might creep into
such school boards or school districts or counties?

DELEGATE GARLINGTON: Our com-
mittee was informed by a Mr. Saxby,  Director of
the Department of Administration, that that
department is in the process of developing and
installing a new system of bookkeeping and
accounting for all of the state and local agencies.
He said that when it got done, which would be in
another year or two, Montana would have one of
the more modern and progressive and efficient
systems of this kind. At the present time, the state
examiner does the auditing of school districts, cit-
ies, counties, et cetera, and the State Examiner
told the committee that he felt his office should be
not a constitutional function, because of this very
subject of fluidity and change in the whole
accounting, auditing and recordkeeping area.
And I would say to Mr. Wilson that the State Ex-
aminer or some other similar officer, under the
State Department of Administration, will cer-
tainly continue to do the auditing function to cit-
ies, counties, school districts, and agencies of that
kind.

DELEGATE WILSON: Mr. President.
These are just some of the things that bother me
about what we’re doing here. Are we providing
adequate safeguard for the peoples’ protection in
the different functions of state gowrnment?

CHAIRMAN GRAYBILL: Mr. Martin
was next.

DELEGATE MARTIN: I’ll yield-

CHAIRMAN GRAYBILL: Mr. Martin
yields to you, Mr. Garlington.

DELEGATE GARLINGTON: I just want
to remind the Convention again that Section 12 of
the Revenue Article contains quite a clear man-
date of protection for all this. It reads: “The Legis-
lative Assembly shall enact the necessary laws to
insure strict accountability of all revenue received
and moneys spent by the state, subdivisions, and
districts thereof.

CHAIRMAN GRAYBILL: Mr. Martin.

DELEGATE MARTIN: Mr. Chairman. I
went up to the roster and tried to interpret what
the present amendment, as itreads,  says. I wonder
if we could-for the benefit of all of the delegates, if
it could be read.

PRESIDENT GRAYBILL: Mr. Joyce’s
substitute motion is to strike the first two
sentences, effectively, of Mr. Felt’s motion and
insert the sentence that we adopted yesterday.
That sentence is, “The Auditor shall have such
duties as are prescribed by law.” Then the next
sentence would be, “In addition to the State
Auditor, the Legislature shall appoint a legisla-
tive post-auditor” and so forth. That’s the rest of
Mr. Felt’s amendment. So, what we’re debating
now is whether to eliminate the first two
sentences. The first two sentences of the Felt
amendment say: “The State Auditor shall be the
custodian of all fiscal records of the state. He shall
be the issuing officer of all state warrants, with
other duties and powers provided by law.” Now,
Mr. Joyce wants to remove those two sentences
and replace it with a sentence that says: “The
State Auditor shall have such duties as are pre-
scribed by law.” Then we would consider, after
we’ve done that, whether or not to add on-or
whether or not to include in the thing-we would
still be debating Mr. Felt’s basic motion on the
legislative post-audit.

Very well, a question-Mrs. Babcock.

DELEGATE BABCOCK: Would Mr. Gar-
lington yield to a question, please?

PRESIDENT GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: I sure will,

DELEGATE BABCOCK: In the matter of
compromise, would you consider amending the
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section to read like this: “The Auditor shall be the
issuing officer for all state warrants, with other
duties and powers provided by law”?

DELEGATE GARLINGTON: Well, Mrs.
Babcock, this is not for me to say on my own. I
inquired how warrants are handled now. All the
state warrants, including the ones that we all get,
are made up on a computer which is down in the
Department of Administration. And the computer
somehow delivers these warrants to the Auditor,
and all in the world the Auditor does with
warrants is either to mail them out or hold them
there for personal delivery. So, really, you can say,
maybe, that he is the issuing officer for all
warrants, but, in fact, there is a sort of a use of
electronic computer function in state government
now, and warrants are simply a part ofit. It seems
to me, to answer your question specifically, that if
the Constitution says that the Auditor shall be the
issuing officer of all warrants, then we probably
got to buy him a computer in order that he can
carry out the constitutional mandate. This is only
a part of the reason why our committee thought
that this whole area does not belong in the
Constitution.

DELEGATE BABCOCK: May I ask Mr.
Garlington another question?

PRESIDENT GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: Fine.

DELEGATE BABCOCK: Mr. Garlington,
doesn’t each warrant have a number on it, and
isn’t the Auditor responsible for seeing that each
number is accounted for? Also, would it be possible
for you to go down and get a warrant, the warrant
itself, after it has been cashed, from the Auditor?
Could you go down now and get one?

DELEGATE GARLINGTON: My dear, I
don’t have the foggiest idea.

DELEGATE BABCOCK: Well, I’m cer-
tain that you couldn’t without a court order.

CHAIRMAN GRAYBILL: Mr. McDon-
ough.

DELEGATE McDONOUGH:  Mr. Presi-
dent. I urge everyone to vote against both Mr.
Joyce’s mqtion  and Mr. Felt’s motion. As Mr.
Garlington has pointed out, the matters covered
by the proposed Section 12 of the Revenue and

Finance sections-it’s also mentioned in proposed
Section 13 of Revenue and Finance, relative to an
audit of the investment program. And I think the
proper place to debate it is when those sections
come up and not under-now, where we’re going to
have some problems of what article it should be in
the Constitution. It should be debated at this time
when the accountability comes up and when the
audit of the investment program comes up.

CHAIRMAN GRAYBILL: Very well.
The issue is on Mr. Joyce’s substitute motion to
strike the first two sentences and add a sentence
like the one we adopted the other day, which says,
“The Auditor shall have such duties as prescribed
by law.“--and then tack that onto Mr. Felt’s
amendment. All in favor of Mr. Joyce’s motion,
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Chair is in
doubt. All in favor, vote Aye; and all against, vote
NO.

DELEGATE ARONOW: (Inaudible) vote
on two parts on this matter?

CHAIRMAN GRAYBILL: Yes. We’re
going to still consider Mr. Felt’s motion after this
is finished.

Mr. Habedank.

DELEGATE HABEDANK: I wish to be
sure on what I’m voting. In voting on this, I am not
voting to adopt Mr. Felt’s motion. We can go back
to what-

CHAIRMAN GRAYBILL: No, you’re
voting to amend it by taking the first two
sentences out and putting another one in, and
then debate it again.

Have all the delegates voted? Any delegate
wish to change his vote? All right, we’ll close the
vote. 53 having voted Aye, 34 having voted No,
Mr. Joyce’s motion prevails and Mr. Felt’s
amendment is now amended in that manner, 58 to
34. Very well. Debate is now open on Mr. Felt’s
basic motion again.

Mr. Amess.

DELEGATE ARNESS: Mr. Chairman,
may we now have a ruling from the Chair on the
question that was put to the Chair yesterday?
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CHAIRMAN GRAYBILL: Well, the Chair
is going to rule, subject to your right to overrule,
that since Mr. Felt has included this language,
t h a t  i n  a d d i t i o n  t o  t h e  S t a t e  A u d i t o r  t h e
Legislature shall appoint another Auditor, that
perhaps since we’re dealing with the topic of
Auditor in the Executive branch, it’s fair for the
Constitution, at that point, to point out that there
shall be another Auditor somewhere else. So I’m
going to rule that we can debate it and decide it
today. Now-

DELEGATE ARNESS: (Inaudible) the
Chair.

CHAIRMAN GRAYBILL: Very well, Mr.
Arness  has appealed the ruling of the Chair.
That’s debatable. But let’s not debate it too long.

Mr. Felt.

DELEGATE FELT: (Inaudible) Executive
Article or the Article on Taxation and Revenue; I
can see reasons for it coming up in any of them. If
the Legislative Article had not already passed
through the body, why, I think that I would have
proposed this to that article. I feel that revenue
and taxation could conceivably handle it but that
they would have no greater claim on it than would
be the case of the Executive Article, where we do,
as the Chair has already pointed out, have other
matters dealing with the same subject matter.

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHERT: Mr. Chairman.
I feel this Chair should be sustained. I know that
throughout our current Constitution, and I know
in our new Constitution, there’ll be references to
what the Legislature shall do. I call to your
attention Article XVIII, Labor. The Legislative
Assembly shall provide for department of-
Legislature--under the Executive Section 17, the
Legislative Assembly shall provide a seal for the
state. I think it’s perfectly legitimate to consider
this area under the Executive Article, and I think
Style and Drafting should be able to place it
wherever it belongs in the Constitution.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman.
I’d just like to add a very practical thing. I hope
you will be sustained in this, simply because I’m
tired of talking about it. I mean by that--not-I
don’t think the issue is important, but I think
we’ve talked about it under this guise, and I would

hate to see us pass this thing over with no decision
now and bring up the whole thing again I don’t
care where else. Let us decide it now.

C H A I R M A N  G R A Y B I L L :  Very  we l l .
Under the rules, the Chair is allowed to explain his
position. My position is similar to the arguments
you’ve made that-it seems to me that it could be
construed as a part of the Executive Article and
that it would be best to decide it now. And that,
then, in my view, Style and Drafting has a free
hand to put it wherever it ought to go. So many as
shall be in favor of sustaining the Chair, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: Well, the Ayes
have it. Very well. We’re now debating again Mr.
Felt’s proposal for amending Section 4, subsection
6, by adding what is now the first sentence, “The
Auditor shall be given such duties as shall be pre-
scribed by law.“-plus this other language. Is
this other language on the desks?

DELEGATES: No.

CHAIRMAN GRAYBILL: All right, I’ll
read it again. “In addition to the StateAuditor, the
Legislature shall appoint a legislative post-
auditor, who shall conduct post-audits of financial
transactions and accounts of the state, and of all
branches, departments, offices, boards, commis-
sions, agencies, authorities and institutions of the
state, established by this Constitution or by law,
and performance post-audits thereof. The appoint
[appointment] may be made through a legislative
audit committee or as otherwise provided by the
Legislature.” The language has the effect of
establishing a legislative post-auditor in the
Constitution.

Mr. Habedank.

DELEGATE HABEDANK: Mr. Presi-
dent. I am inclined to favor this motion, but I
object to being asked to vote on something which I
cannot look at, which I cannot study. I write
shorthand. I am capable of writing probably
about 100 to 120 words a minute. Anymore, my
speed isn’t what it used to be, but I couldn’t keep up
with the Chair, and I think that if we are asked to
vote on anything, and when something is read
that has not been given to us, it should be read at a
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speed that a person can write in longhand. It may
delay things, but I think that we’re entitled to this.

CHAIRMAN GRAYBILL: I might point
out to you, Mr. Habedank, I think the language
was placed on your desk in very similar form
yesterday. If you have yesterday’s-isn’t that
right, Mr. Felt? No?

DELEGATE FELT: I believe that there
were at least four words that would be considered
different, and they-it wouldn’t be quite enough
perhaps for somebody who wanted to check out
exactly. I can assure the Chair and the members of
the Convention that the essential meaning of this
language is the same. This language here is taken
primarily from the Michigan Constitution.

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: May I ask
Mr. Felt to yield to a question, please?

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: I yield.

CHAIRMAN GRAYBILL: Mr. Felt-Mr.
Garlington.

DELEGATE GARLINGTON: Would you
tell us, Mr. Felt, how much of a change would be
effected, by the mandatory effect of the language
you are putting into this amendment, on the
present post-audit functions, both as to volume
and the offices and records that are being
handled?

DELEGATE FELT: Mr. Garlington, there
would be no change in the matters that you
referred to. The only change is to make it a consti-
tutional requirement that such a function be con-
tinued. They are unable to audit all of them as
often as they would like to because of a budgetary
problem, but all of them are available to be
audited. And that-1 have the present statute
here. I’d be glad to deliver it to Mr. Garlington for
his examination. It’s-

DELEGATE GARLINGTON: I’m asking
whether this would substantially increase the
burden on the legislative post-audit function.

DELEGATE FELT: No, it does not in-
crease the burden. The only thing that could
increase the burden would be a larger budget, and
then they might have to have a larger staff and, in

that sense, a larger burden.

CHAIRMAN GRAYBILL: Ladies and
gentlemen, the Chair is bothered by Mr. Habe-
dank’s request, because I think it’s a legitimate
one. And Mr. Habedank, I’d have it printed. In
fact, I thought about having it printed, but the
print shop is closed, this being Saturday. So let’s
take our pencils and let’s write it out. “In addition
to the State Auditor”--now, I’m skipping t&z first
sentence, which is what we passed yesterday-the
first sentence says that the Auditor shall have
such duties as prescribed by law. The second sent-
ence would read: “In addition to the State Auditor,
the Legislature shall appoint a legislative post-
auditor, who shall conduct post-audits of financial
transactions and accounts of the state, and of all
branches, departments, offices, boards, commis-
sions, agencies, authorities and institution:; of the
state, established by this Constitution or by law,
and performance post-audits thereof.“1 think that
may mean “and perform post-audits the:reof’-
no,~~ “and performance post-audits thereof.” All
right. I guess he conducts post-audits and pwform-
ante post-audits thereof, period. “The appoint-
ment may be made through a legislative audit
committee or as otherwise provided by the
Legislature.”

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move as a substitute motion that all of-i:r  you’ll
follow along with me; we all have it written out. I’ll
put it in language after I’ve-telling you what I’ll
do. I propose to leave in the words “in addition to
the State Auditor, the Legislature”. Where it now
says “shall”, I propose to amend to “may”. I pro-
pose to leave in “appoint a legislative post-
auditor”. I propose to strike all of the remaining
language and insert in lieu thereof the words “who
shall perform such post-auditing duties as are
prescribed by law”.

CHAIRMAN GRAYBILL: Very well.
We’ll be in-we’ll stand for a moment while we
change the tape.

(Tape changed)

CHAIRMAN GRAYBILL: The committee
will be in order.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, may
I speak in support of my amendment?

CHAIRMAN GRAYBILL: Yes, sir.
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DELEGATE JOYCE: In my humble opin-
ion, we have the issue narrowed down precisely to
what I understood Mr. Felt was trying to do. That
is, namely, make it perfectly clear, as people are
willing to say from time to time, that just because
we have a State Auditor, we can still have the
legislative post-audit and it can’t be declared
unconstitutional by the Supreme Court. And I am
in favor of that. And so I am going to vote in favor
of the amendment, but I am opposed to writing all
the rest of the stuff into the Constitution, because
it then makes the legislative post-auditor into a
way bigger job than it is now. And I prefer to allow
the Legislature to expand, as conditions warrant
in the future, this legislative post-auditing pro-
cess. But it will accomplish at least one of Mr.
Felt’s purposes, which I think is praiseworthy,
that the Supreme Court may not knock out the
legislative post-audit because of the ill-considered
action of this Convention of keeping a State Audi-
tor in the Constitution.

CHAIRMAN GRAYBILL: Mrs. Babcock.

DELEGATE BABCOCK: Mr. President,
I’d like to offer a substitute motion to the substi-
tute.

CHAIRMAN GRAYBILL:  No ,  you  may
amend the substitute motion, but you can’t offer
another substitute. So you might stateit, and we’ll
decide whether-

DELEGATE BABCOCK: Well, I’dlike the
words to read, “The Auditor shall be the issuing
officer for all state warrants, with other duties and
powers provided by law.”

CHAIRMAN GRAYBILL: I think, Mrs.
Babcock, after we’ve-that’s not an amendment to
the Joyce language, and so, the rule is we don’t
have two substitute motions. But when we finish
adopting or throwing out Mr. Joyce’s language,
I’ll get you back and you can take that up. All
right. We’re on Mr. Joyce’s language, which
changes the “shall” to “may”. “In addition to the
State Auditor, the Legislature may appoint a legis-
lative auditor, who shall perform such post-
auditing duties as shall be prescribed by law.” So
many as shall-

Mr. Felt.

DELEGATE FELT: I would support the
amendment offered by Mr. Joyce. It does do as he
said-make it certain that the Supreme Court at
least cannot declare unconstitutional the effort of

the Legislature to have post-auditing. If the Legis-
lature, for some reason, did not appropriate funds
to carry it out or if they failed to act on it-1 guess
this is a problem we have to leave to the Legisla-
ture itself. I am satisfied with the essential ele-
ments that are still retained, and I hope-1 know
that if we ever get back to my motion, I’m not
going to make any speech at all on that. I hope we
can move it along.

CHAIRMAN GRAYBILL: Mrs. Babcock.

DELEGATE BABCOCK: May I ask Mr.
Joyce a question, please?

CHAIRMAN GRAYBILL: Mr. Joyce, will
you yield?

DELEGATE JOYCE: Yes, very gladly.

DELEGATE BABCOCK: If your motion
prevails, would that prevent the Auditor from tak-
ing care of these warrants as he does now?

DELEGATE JOYCE: It wouldn’t prevent
him, but it wouldn’t require him. We’ve already
beaten that motion, as I understand, Mrs. Bab-
cock. But the Legislature can let the Auditor con-
tinue to take care of the warrants for time
immemorial, just as he has in the past, whatever
care he does take of them. But, it wouldn’t require
it.

DELEGATE BABCOCK: Thank you.

dHAIRMAN G R A Y B I L L :  A l l  r i g h t .
The-

Mr. Martin.

D E L E G A T E  M A R T I N :  J u s t  a  p o i n t  o f
inquiry. If there’s a vote on the Joyce amendment,
does that carry the Felt amendment, or do we get
back to that?

CHAIRMAN GRAYBILL: No, we’re still
going to give you a chance to consider it. We never
cut off debate if we can help it.

Mr. Artz.

D E L E G A T E  A R T Z :  M r .  C h a i r m a n .  I
think, at long last, we’re on the right track. We do
have the Legislature empowered to set up some
nice, internal controls. We have a Treasurer. The
Legislature may let him take care of the money;
they don’t have to. We have an auditor. TheLegis-
lature  may make him responsible for the books
and the records. At this point, if we pass the Joyce
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amendment, we will have an outsider who will
come in and see that the Treasurer has taken care
of the money properly, the Auditor has taken care
of the books and records, that the assets are still
here; and I don’t think it’s too much of a step
forward that it will upset the voters, because the
Legislature may still do it. I support Mr. Joyce’s
motion. Thank you.

CHAIRMAN GRAYBILL: Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. President,
will Mr. Joyce yield to a question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: I will.

DELEGATE BLAYLOCK: Mr. Joyce, I’m
not a lawyer, so I can’t-1 don’t know what the
answer to this question is and I have to ask you.
You state the fear that the Supreme Court of the
State of Montana may declare a legislative post-
auditor unconstitutional. I can’t understand why
they would do that. Are you saying that the
members of the legal profession-that we have to
protect ourselves from the Supreme Court?

DELEGATE JOYCE: No. What I’m say-
ing is that the argument can be made, and with
some plausibility, that because the present State
Constitution says that we shall have aStateAudi-
tar,  the Supreme Court could say, “Well, the Con-
stitutional Convention-the Constitution means
that heis theAuditoroftheState.“And thenifyou
have-the Legislature undertakes to appoint
another auditor, that’s in violation of the Consti-
tution. I want to make it perfectly clear that we’re
giving the State Auditor duties prescribed by law.
We’re using a bad word for what he’s currently
doing, but we’re doing it; and I’ve lost, and there’s
no use rehashing it; but we are saying that we’re
going to have a State Auditor, who will have
duties prescribed by law. And then we’re making it
perfectly clear that we can have a legislative post-
auditor, so there’d be no possibility of anyone-
even the most ingenious lawyer-of arguing that
the legislative post-auditor function is unconstitu-
tional. I further think, in answer to your question,
if my amendment prevails, that the rest of Mr.
Felt’s proposal will go down the drain in that we
won’t get back to it. Isn’t that correct?

CHAIRMAN GRAYBILL: Are we ready
to vote? All those in favor of Mr. Joyce’s substitute
motion, which is that the second sentence would

read: “In addition to the State Auditor, the Legis-
lature may appoint a legislative post-auditor, who
shall perform such post-audit duties as shall be
prescribed by law.” All in favor, say Aye.

DELEGATES: Aye

CHAIRMAN GRAYBILL: Opposed, No

DELEGATES: No.

CHAIRMAN GRAYBILL: It’s adopted.
Now we’re on Mr. Joyce’s amendment, which I
just read, that the Legislature-that “In addition
to the State Auditor, the Legislature may appoint
a legislative post-auditor, who shall perform such
duties as shall be prescribed by law.” Does any-
body care to amend that? Why don’t you move that
when this body arises, and then we’ll debate that.

DELEGATE JOYCE: Mr. Chairman. I
move that when this committee does arise and
report, after having under consideration Section 4,
subsection 6, that it recommend the same be
adopted as amended.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: I have nothing
further to say. I hope no one else does either.
(Laughter)

CHAIRMAN GRAYBILL: Never mind
those commercials. Now, who else wants to-

Mr. Martin.

DELEGATE MARTIN: Mr. Chairman. I
would like for Delegate Harper to answer--read a
section of the Legislative Article, if he would,
please.

CHAIRMAN GRAYBILL: Delegate Har-
plX.

DELEGATE HARPER: I know which sec-
tion he means, since I’ve been prompted. I think
Delegate Martin wants us reminded that in the
Legislative Section 10, subsection 5-I don’t think
you need to turn to it-“the Legislature may estab-
lish interim committees which may meet and exer-
cise all legislative authority delegated to them.”

DELEGATE MARTIN: I wonder if Mr.
Joyce would answer to a question.

CHAIRMAN GRAYBILL: Mr. Joyce

DELEGATE JOYCE: I yield
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DELEGATE MARTIN: Don’t you think,
under that article, that the constitutional provi-
sion is made in the new Constitution which would
accomplish the same thing as your motion?

DELEGATE JOYCE: Not necessarily, no.
That authorizes legislative interim committees.
And that makes it perfectly clear that they’re now
constitutional. And the post-auditor isn’t really a
legislative interim committee at all. He’s an
employee ofthe Legislature. And I don’t think that
necessarily accomplishes it. That’s my opinion,
YS.

DELEGATE MARTIN: I rather hate to
disagree or to take issue with my Chairman on
this matter, but I opposed reconsideration a couple
of times this morning. I think once we debate
something, we ought to let it go. In my opinion,
this thing is statutory and not constitutional, and
I hope the motion is defeated.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. President.
I hope that somebody don’t come back in here and
decide we got to put in the Constitution the Legis-
lative Council is constitutional. You start
opening this thing up, and you start to wonder just
where we’re going to stop. Now, say that the Legis-
lature, in its wisdom, and the Governor decided to
have some other department do the auditing, and
they would abolish this department. Well, they
can’t do it. I just question whetherwe want to goin
here and single out one thing in the Constitution
and says, you shall have a legislative auditor.
Now, if there-and it’s good, they’ll have it. Then I
think that we’d be opening up a gate here.

CHAIRMAN GRAYBILL: Mr. Joyce.

D E L E G A T E  J O Y C E :  M a y  I  a s k  M r .
Mahoney a question?

CHAIRMAN GRAYBILL: Mr. Mahoney?

DELEGATE MAHONEY: Yes.

DELEGATE JOYCE: Doesn’t my amend-
ment say that the Legislature may establish a
post-auditor?

DELEGATE MAHONEY: I’m afraid, and
I’ve always been afraid, of “may” and “must” and
“shall”, because it all depends on who writes the
opinion. And I’ve seen some terribleopinions writ-
ten on “may” around here.

DELEGATE JOYCE: But at any rate, you
do concede-

CHAIRMAN GRAYBILL: Mr. Joyce-

DELEGATE JOYCE: -that it does say
“may”?

D E L E G A T E  M A H O N E Y :  ( I n a u d i b l e ) -
Yes.

CHAIRMAN GRAYBILL: All right.
Mr. Leuthold.

D E L E G A T E  L E U T H O L D :  W o u l d  y o u
read the whole section again, so we can fully
understand it?

CHAIRMAN GRAYBILL: All right. The
issue is on Mr. Joyce’s substitute motion as
amended: “The State Auditor shall have such
duties as are provided by law. In addition to the
State Auditor, the Legislature may appoint a legis-
lative post-auditor, who shall perform such post-
auditing duties as shall be prescribed by law.” So
many as shall be in favor of that motion, please
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it, and so ordered. And that takes care of Section 4,
subsection 6. Are there other-

Mrs. Warden.

DELEGATE WARDEN: Mr. President. I
don’t know whether I’m in order making this or
not, but could there be a motion to suspend rules
and reconsider Section l?

CHAIRMAN GRAYBILL: There could be
a motion to suspend the rules and reconsider Sec-
tion 1, yes.

DELEGATE WARDEN: May I make it?

CHAIRMAN GRAYBILL: Let me think a
minute. Let’s see what happened here. Mr. Vermil-
lion moved to reconsider Section 1, sub. 1, and it
was defeated. You want to make a motion to recon-
sider Section 1, sub. l?

DELEGATE WARDEN: Yes. I voted on
the prevailing side.
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CHAIRMAN GRAYBILL: All right. Now,
to do that, you have to make a motion to suspend
the rule.

DELEGATE WARDEN: May I do so?

CHAIRMAN GRAYBILL: Yes.

DELEGATE WARDEN: Rule 27.

CHAIRMAN GRAYBILL: Mrs. Warden
wishes to make a motion to suspend the rules in
order that she might reconsider, a second time,
Section 1, subsection 1. So many as are in favor of
her motion, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: All right.
Mr. Mahoney, you have an objection?

DELEGATE MAHONEY: I think-and I
want this issue cleared up. I don’t care how the
vote goes. But if we’re going under the rules and it
says you can’t reconsider reconsideration-if
you’re going to turn around and suspend rules-
and the same thing, I think we’re going to get into
a lot of trouble around here, Mr. President, in the
future. And, while I don’t know anything about-
more than that-but I think we must establish a
principle here that, if we’re going to, by suspend-
ing the rule, get around a rule-and I think this is
what we’d be doing-I would question it. I think
we ought to be careful of this.

CHAIRMAN GRAYBILL: I think you’re
right, and I think we did sustain the fact that we’re
not going to suspend the rules easily. All right. Are
there other motions to reconsider? The Chair has
none. The Chair has held up, based on the stare
de&is-that’s a word that the cowboys down in
Power River use-(Laughter)-based on stare
de&is of that little problem Mr. Blaylock had the
other day, the Chair held up a notice from the
Auditor’s office that they’d be open from 1O:OO
until 2:00 for pay purposes, while we were debat-
ing that matter.(Laughter)

Mr. Joyce.

DELEGATE JOYCE: Do I take it, Mr.
Chairman, we are now completely through with
the Executive Article, Section 1 to 14, as amended?

CHAIRMAN GRAYBILL: Yes. Would

you like to move that when this body does arise
and report, that we should adopt that?

DELEGATE JOYCE: Yes, I would. I just
want to make one final-I’m going to be quiet. I
would like to thank-on behalf of the Executive
Committee, we appreciate the wisdoni of the Con-
vention in the conduct in what the article has
been. I think it appropriate at this time, however,
that I make this observation. I think the record
should show that the committee and the Conven-
tion are obligated to Delegate Garlington and
Roeder for the fine draftsmanship, which I think it
was. They’re also-and I’m-as the Chairman,
want to say that I enjoyed working with theentire
committee, and that while the minority wasn’t
more than the majority, I congratulate them for it.
I think that we conducted ourselves honorably
and sociably, and I just wanted the record to so
show. And with that, Mr. Chairman, I move that
when-

CHAIRMAN GRAYBILL: Mr. Joyce, you
don’t need to move that. Mr. Eskildsen is going to
nlcwe.

Just a minute. Mrs. Van Buskirk, for what
purpose do you rise?

DELEGATE VAN BUSKIRK: Mr. Chair-
man. I wonder if this-if I would bein order now to
speak on my vote last night.

CHAIRMAN GRAYBILL: Yes, Mrs. Van
Buskirk, explain your position, and the Rules
Committee can listen. I think we’re in order, before
we go on the journal-before we come out of the
committee. Go ahead.

DELEGATE VAN BUSKIRK:  I would
like to say that I voted Aye and I wanted to vote
Nay on the Davis amendment. I was called out of
the room on the telephone, and when I came back
in, I was misinformed on what we were voting on,
and I voted Aye, and I would like to say that my
intent was to vote Nay.

CHAIRMAN GRAYBILL: On the basis of
mistake, rather than on the basis of a change in
mind. This is on Mr. Davis’ motion on what?
Eighteen-year-old vote?

DELEGATE VAN BUSKIRK:  Yes, that
the age limit be changed to 25.

CHAIRMAN GRAYBILL: Right. She
voted Aye and she wished to vote No. Can she
amend the journal to show that? All in favor of
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letting the journal be amended to show Mrs. Van
Buskirk’s No vote-

Mr. Mahoney.

D E L E G A T E  M A H O N E Y :  I  t h i n k  t h e
rules say once it has been announced, we can’t
change it. Now, if she wants for the record to just
let the record show that she just voted wrong,
that’s all right. But to ask you to go back and
change the vote, I think we would be in serious
trouble, Mr. President.

CHAIRMAN GRAYBILL: Yes, I think
you’re right, Mr. Mahoney. The Chair is going to
accept your help here. Mrs. Van Buskirk, let’s say,
for the record, that you make a mistake and you
voted wrong. And we’ll put it in the record, but if
we let you change your vote, then anybody could
go back and change a vote, and the first thing you
know, one of these votes would be overturned, like
that 48 to 48 one. So, the record will so show, Mrs.
Van Buskirk. Now Mr. Eskild-

Mrs. Babcock.

DELEGATE BABCOCK: I’m sorry. Mr.
President. I’d like, on behalf of the minority report,
to thank our Chairman, Mr. Joyce, and the rest of
the members. I think that it was a true example of
democracy and nonpartisanship in action. We cer-
tainly appreciated all the courtesies they showed
to us throughout this Executive report.

CHAIRMAN GRAYBILL: And the Chair
would like to point out that Executive got through
in 2 days, if you watch the clock and if we hurry.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man. I move the Committee of the Whole rise and
finally report and refer the Executive proposal to
Style and Drafting.

CHAIRMAN GRAYBILL: All those in
favor of the motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No Response)
So ordered. We will sign the report and go into

Convention.
(Out of Committee of the Whole)

PRESIDENT GRAYBILL: The Conven-
tion will be in order. Mr. Clerk, will you read the
report of the Committee of the Whole? Unless
objection is made, we’ll read today’s Committee of
the Whole report only.

CLERK SMITH: “Mr. Chairman. We, your
Committee ofthe Whole, having had under consid-
eration Report Number 4 of the Committee on
Executive, recommend as follows: Delegate Nut-
ting, having voted on the prevailing side in adopt-
ing Section 5, subsection 1, as amended in the
Committee of the Whole on the previous day,
moved that the committee reconsider its action.
Motion carried. Motion of Delegate Arness to re-
store the language in Section 5, subsection 1, as
proposed in the majority, be not adopted. That
Section 5, subsection 1, as amended in Committee
of the Whole on the previous day be adopted. Dele-
gate Vermillion, having voted on the prevailing
side in adopting Section 1, subsection 1, in the
Committee of the Whole on the previous day,
moved that the committee reconsider its action.
Motion failed. Murray, having voted on the pre-
vailing side in adopting Section 4, subsection 6, in
the Committee of the Whole on the previous day,
moved for reconsideration. Felt requested a roll
call vote. With sufficient seconds, the motion to
reconsider passed by the following recorded roll
call votes: Ayes 50, Nays 39. Joyce’s substitute
motion to amend Delegate Felt’s amendment to
subsection 4 of Section 6 carried as follows: Delete
the first two sentences of proposed amendment
and replace with the words adopted yesterday
which are, ‘the Auditor shall have such duties as
prescribed by law’. Delegate Arness asked for a
ruling oftheRulesCommitteerequestedyesterday
as to whether Delegate Felt’s amendment may be
considered. The Chair ruled that it could be dis-
cussed at this time. Delegate Arness challenged
the ruling. The Chair’s ruling was sustained. That
Delegate Joyce’s substitute motion to amend
further Felt’s proposal as follows: that the
remainder of Felt’s amendment after the first sen-
tence read as follows: ‘In addition to State Auditor,
the Legislature may appoint a legislative post-
auditor, who shall perform such post-auditing
duties as shall be prescribed by law.’ be adopted.
That Section 4, subsection 6, be adopted as
amended. Delegate Warden moved to suspend
Rule 27 so that Section 1, subsection 1, could be
reconsidered. Motion failed to carry. That the com-
mittee rise and report and refer the Executive pro-
posal to Style and Drafting. Signed: Graybill,
Chairman.”

PRESIDENT GRAYBILL: Mr. Eskild-
Sf3l.

DELEGATE ESKILDSEN: I move the
adoption of the Committee of the Whole report.



1010 MONTANA CONSTITUTIONAL CONVENTION

PRESIDENT GRAYBILL: All those in
favor of adopting the Committee of the Whole
report, please say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, No.

DELEGATES: No.

PRESIDENT GRAYBILL: The Chair
will take a division on that. All in favor, say
Aye-vote Aye on the voting machines; and all op-
posed, vote No. Has every delegate voted? Does
any delegate wish to change his vote:’ Very well.
The Chair will close the vote. 66 having voted
Aye and 2 voting No, the Committee of the Whole
report will be adopted, and the Chair will refer
it to Style and Drafting.

Mr. Eskildsen.

DELEGATE ESKILDSEN: I move that
the Convention resolve itself into Committee of
the Whole for the purpose of handling business
under General Orders.

PRESIDENT GRAYBILL: You’ve heard
the motion to move the Convention back into Com-
mittee of the Whole. All in favor, say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, No.
(No response)

PRESIDENT GRAYBILL: Very well.
The motion is adopted. We’ll be in General Orders
in Committee of the Whole on theLegislative  Arti-
cle. Mr. Brown will take the Chair.

(Committee of the Whole chairmanship
assumed by Mr. Brown)

CHAIRMAN BROWN: Delegates, the
next order is the consideration of the Judiciary.
We’ve talked to the minority and the majority peo-
ple on their proposals, and they are five to four on
this. If we’d start on the majority proposal, it
would become very involved, because the two
proposals are very different. So, with the consent
of the delegates, we’ll have the majority give their
reasons for the majority in a short discussion of
the same. Then we’ll hear the minority, and they
will discuss them. And then we would like to have
an informal consensus of the delegates as to
whether they’d rather go down formally the
majority report or the minority report. Ifthere’s no

objection, we’ll have an informal discussion along
those lines.

There being no objections, we’ll recognize Mr.
Holland-we’ll recognize Mr. Graybill.

DELEGATE GRAYBILL: Mr. Brown, it’s
been pointed out to me that the rules require that
we take up Style and Drafting reports when they
are available. And there is a Style and Drafting
report available on General Government. I’d like
to move that we postpone it until after we’ve con-
sidered the Judiciary.

CHAIRMAN BROWN: You’ve heard the
motion of Mr. Graybill. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN BROWN: Opposed, No.
(No response)

CHAIRMAN BROWN: Motion carried.

DELEGATE GRAYBILL: Thank you.

CHAIRMAN BROWN: Mr. Holland.

DELEGATE HOLLAND: Mr. Chairman.
At this time-I’m not quite sure what the effect of
your ruling was. At this time I’ll move to suspend
Rule 51 at page 22, wherein in Committee of the
Whole consideration, committee proposals will be
considered, debated and amended by the Commit-
tee of the Whole in order of reference and placed on
General Orders of the Day. The Committee of the
Whole shall debate and adopt, by section, the com-
mittee proposal. As Mr. Brown has indicated
earlier, there’s a majority report here and a minor-
ity report. The majority report, I think, is 33 sec-
tions, if I remember correctly. The minority report
is 13 sections. And these sections aren’t compar-
able. It would be impossible to amend it back and
forth. With the consent of all of the Judiciary Com-
mittee, it’s our desire to debate generally the-not
debate but to inform generally the delegates of the
nature of the plans and then ask the delegates to
give us a tentative vote and then roll section by
section, with either the majority or minority. With
that in mind, I’ll move that that rule be suspended
for this debate.

CHAIRMAN BROWN: You’ve heard the
motion ofMr.  Holland. With no further discussion,
will all in favor say Aye.

DELEGATES: Aye.
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CHAIRMAN BROWN: Opposed, No.
(No response)

CHAIRMAN BROWN: The Ayes have it.
Mr. Holland.

DELEGATE HOLLAND: Mr. Chairman.
The committee was a nine-man-and-woman com-
mittee. The majority plan was adopted by five
people, i n c l u d i n g  m e  a s Chairman. The
minority-The other movers on the majority side
are Mr. Aronow,  Mr. Schiltz,  Mr. Eskildsen and
Mr. Hanson. Minority plan was, in large part,
written by Mr. Berg. He, with the other delegates, I
expect, will discuss his plan. He was joined in the
minority by Mrs. Bowman, Mrs. Pemberton and
Mr. Melvin. Basically, what the majority has done
is take the Judicial Article as it now is in the
present Constitution, largely readopted it, except
in such places as we felt there was a need for a
change. The minority, on the other hand, have
completely rewritten--made a brand-new Judicial
Article. While it contains some things that are in
the present article, it’s an entirely new language
and new sections. Before we get into debate-I’ve
taken certain positions in this Convention. I’ve
voted against some people’s pet proposals, and I
want you to know that I’ve been thinking it over,
and I was dead wrong. And if you can bring your
motions up on a reconsideration, I’ll vote with you
the next time. (Laughter) I think I’m going to have
to pay through the nose for some of the things I’ve
done. Many of the delegates here have spoken to
me about the-and I think it’s covered in the
minority plan, in their comments. They have a
very short, brief plan. It has 13 sections, which I
hope is unlucky, but without any question, is quite
brief and quite concise. In page 46 of the
comments-Mr. Berg and the other members of
the committee make this statement. “Every dele-
gate in this Convention was requested by some of
the electorate to assure brevity and simplicity in
any constitutional revision, so that all could
understand.” Now, I didn’t run over in Bozeman,
but I didn’t have-one of my constituents said,
“Dave, when you go over there, be brief.” Some of
them told me to keep my mouth shut, but they
didn’t say anything about being brief. And maybe
it is a good thing and maybe it isn’t, but there’s no
question that theirs are brief. I suppose the model
for brief constitutions is the United States Consti-
tution, which is about as brief as you can get. And
I know the United States Constitution has
always been ranked up there with motherhood
and apple pie, as one of the untouchables. But I’m

going to say something critical about it. It’s too
brief, and it’s too short. It’s the type of constitution
that, in 1890, nine judges got together and decided
that separate and equal facilities satisfied the
same constitution, and in 1950, in the Brown case,
they got together and decided that separate and
equal facilities aren’t good. And in the early days
of the New Deal, when we had a conservative
court, as the measures were cranked out by the
Democrats, time after time they were ruled uncon-
stitutional. And although President Roosevelt
was accused of trying to pack it, he never got to.
But as the resignations and deaths changed the
complexion of the court, practically the samelaws
would come back and would be found constitu-
tional under the same old constitution. Now,
there’s one thing about being brief-you just don’t
do the job, in my estimation. When you have a
constitutional provision, the reservoir of powers
are with the people and, naturally, to have a func-
tioning society, you’re going to have to give some
powers to the Legislature and some to the court
and some to the Executive. But you only want to
give them so much power as you need to function,
to keep our society running. In my estimation,
we’ve got to be very careful of our reservoir of
powers. And when we do give a power, I think we
should fence it in. I think we should make it very
clear what it is, and make it very clear we don’t
want to give up any more power to these bodies
than we intend to. And if we have to use a double
negative to let these people know that the people
are retaining the power, I don’t see anything the
matter with it. So I don’t think brevity is quite as
important as some other delegates. I’d way sooner
say “No” in clear and distinguished long sen-
tences than to leave any doubt about whether I
was saying them. Now, I want to come to the basic
differences between the two plans. In the majority,
as I say, we took the old constitution, heard our
testimony, decided there were some places that
needed some revision, and made some revision.
The minority has written an entirely new constitu-
tion. Now, the problem with writing an entirely
new constitution-that is in the Judicial Article-I
think was dramatically shown to us in the Mon-
tana Plan. I don’t know if all of you have ever read
this, but it was distributed to everyone earlyin  the
game. This was written-the Montana Citizens
Conference for Court Improvement Plan-but it
was written by the law school professors. And
three of them came up and spoke to us. Dean Sulli-
van, a fine student of the law; Professor Mason,
who I’ve always respected as having the finest
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legal mind in the state and I still respect him; Mr.
Crowley, who is a very excellent man-and in col-
laboration, they wrote this. And when we got up
here and asked them the questions about this
plan, there were so many holes in it, so many loop-
holes, so many things that nobody in the commit-
tee wanted, that to this day, there isn’t one
supporter for the Montana Plan who’s supporting
it. The supporters of Montana Plan have all gone
over with Mr. Berg’s plan. Now, the problem is
that when you write a constitution, you’re not like
that man that’s in that commercial that went into
the restaurant, and he said to the waiter, “What is
that?” “Try it, you’ll like it.” “But, what is it first?”
“Try it, you’ll like it.” “But, what is it?” “Try it,
you’ll like it.” And, he said, “I ate it and I thought
I was going to die. So I took two Alka Seltzers.”
The problem with adopting the minority plan,
they don’t have any Alka Seltzers. Now-you
know, my candidate for the fool of the year was the
man who proved that the parachute was a safe
invention, because he took an awful chance. And
when you take a brand-new Judiciary Article that
has never been tried in any state, that has been
written by Mr. Berg, and I have great respect for
Mr. Berg-he’s written this plan; he’s said, “All
right, here it is”-but you don’t have any Alka
Seltzers, we don’t know for sure if the parachuteis
going to open, but try it out because it’s free and it’s
concise and it must be better. Now, I say to you, for
73 years we’ve had the Judicial Article that the
majority is submitting to you. This has been tried;
it has been found wanting in certain respects. We
have-as I’ve stated, we’ve made certain changes
in this, but they are changes that were brought to
our attention by all of the witnesses we heard and
which we tried to correct. Now, get down to the
basic differences. The majority plan-we provide
for the election of the judges, both District and
Supreme Court. Minority plan provides for the
appointment of judges. In the majority plari, we
retained the justice of the peace. The minority plan
does not do so. In the majority plan, we continue to
elect the clerk of the Supreme Court. The minority
appoints it. In the majority plan, we do not give
the court any rulemaking power. The minority
plan does something, and I’m not quite clear what
it is, but I’m sure Mr. Berg will be able to explain to
you what he means by the rulemaking plan that is
incorporated in there. In the majority plan, we
provide nothing about this qualification of judges,
and the minority plan does. Now first, and I think
of primary importance here, is this matter of the
election of judges. Mrs. Babcock said it far better

than I could about all of the various ramifications
about taking these people out of the Constitution,
but, you know, the commission did an outstanding
job in preparing for us. There’s only one thing.
They went out and researched and prepared so
much material that I personally haven’t been able
to read it all. Number 11, which is Suffrage and
Elections, is an excellently written article, and I do
wish that everybody had had the time, and I hope
they have read it, because it has some excellent
material in it. It traces the history of elections in
not only the State of Montana, but the United
States and even going back to the days of ancient
Greece. Everybody didn’t always have theright to
vote. Backin  thetimeshortly aftertheRevolution,
some of these states had requirements. A man had
to own land; a man had to have so much money;
we had the poll tax; of course, women couldn’t
vote; we had disqualifications of Negroes, in
effect, and Indians. All of this has been now
fought down. First, a man now doesn’t have to
own property. That was one of the first to go. The
second thing that went was, of course, the Nine-
teenth Amendment. Women had the privilege.
Then we had the amendments for color being a
bar, and, of course, artificial barriers were put
there and it’s just been within the last few years
that that has gone. And just within the last year, I
think, the age for voting has now come down to 18.
We’re coming to the point where actually all ofthe
people can now speak by vote, but now we meet in
Convention. We’ve given all these people their
vote and we start out by saying, “all right, you’ve
got the vote, but we’re going to take away the
offices you’re going to vote for.” And I think this is
basically wrong. I think it’s a step backwards. I
think I’ve made myself clear right along, that I
consider this vote an extremely important consti-
tutional weapon. It’s the only one the average citi-
zen has. So-I very, very much feel that the
election of judges are something which is vital to
this Constitution. Back in the days after theRevo-
lution, most of the judges-as a matter of fact, I
think in nearly every state the judges were
appointed in some manner, many times for life.
Back about 1820 or thereabouts, every time a
Legislature would do anything that was liberal,
the courts would find some precedence to throw it
out on. And they speak of it, I think, as the Jack-
sonian Revolution, where the people got so sick of
the courts being reactionary, they went out and
provided for election of judges. And most of the
states, from then on in and right now, have pro-
vided for the election of judges. North Dakota, I
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saw the other day, resisted the effort for the
appointment of judges. But, within the last few
years, there’s been a rash of attempts to take the
election of the judges away from the people and go
to the appointive system. Now, so you get a little
background on this. This is being pushed in large
measure by what they call the American Judica-
ture Society, which one of the officers came out
and testified before our committee. Now, the
American Judicature Society, in case some of you
people aren’t familiar with it, is a-bears the same
relationship to the American Bar Association as
the Anaconda Building Supply Company does to
the Anaconda Company in this state. They are
one and the same, just a different branch. Now,
they have been going around to the various state
constitutions and to the various organizations,
attempting to convince the people of the United
States that they’re not smart enough to vote for
judges. And it’s only us lawyers that are smart
enough to have this power. Now, I don’t really
agree with the American Judicature Society. I
think, without any question, that, when we do get
down to elect, we pick a superior judge. The minor-
ity, I think felt--originally, in the Montana Plan,
it was just a straight selection of judges with a
confirmation election without an opponent. They
just felt that would be too bitter a pill for this
Convention to swallow. So they made some vital
changes in it. They say when there is a vacancy,
there will be merit selection. That’s the appoint-
ment. But the next term, the man can have a con-
tested election and that thereafter he will have a
uncontested election. Besides that, it provides for
confirmation of that judge by the Senate. Now,
what have they done? They’ve provided for confir-
mation; they’ve provided for elections and elec-
tions. Why, in God’s green earth, don’t they just
provide for an election? Because the key issue is,
the minority wants the appointment ofjudges  by a
select committee. It comes down to that. Now that
pill, as I say, was too bitter to swallow. So now,
they sugarcoat the pill so you don’t taste it. They
provide for confirmation by the Senate. That is
one layer of signature. They provide for a con-
tested election afterwards. That’s another layer of
signature. Then they provide for an election every
four years. That’s another layer. The only trouble
with the sugarcoated pill, now, is that it’s too big to
swallow. It’s as big as a baseball, because--why
would you do all of this if you really thought that
the important thing wasn’t to convince this body
that they should vote for a constitution with an
appointed judge? This is the wholeidea behind the

thing. I submit to you that the people of this state
want to elect their judges and, if we come out of
here with an appointive system, that this thing
alone, in my estimation, could bring down the
whole Constitution. In the slip which was distri-
buted yesterday, I believe, about the various
news items-distributed on February 25th~-on  the
third page-and I’ll tell you, I had nothing to do
with this poll-on the third page, “University
Class Polls People on Con Con Issues.” It states
this: “Between February 7th and February 22nd,
students in a political science class at the Uni-
versity of Montana, under the supervision of Dr.
Robert E. Engle, surveyed 189 registered voters in
Missoula to determine their attitudes toward
certain Constitutional Convention issues. And
among the things was this: Should judges for the
Supreme Court and district courts be appointed by
the Governor, rather than by election as at pre-
sent? Yes, 43; No, 125. If this poll were accurately
conducted, and I certainly have no reason to think
it wasn’t, you’re flying in the face of a three-to-
one majority. Now, that’s what the people think.
Now, let’s get down to what the lawyers think
about it, because the Montana Bar Association
President came up here and testified in its behalf.
And while he didn’t poll his organizations, his
Executive Committee was in favor of the Montana
Plan. And yesterday, there was a letter addressed
to Mr. David Holland, Chairman, Judiciary Com-
mittee, from the Montana Student Bar Associa-
tion, February 24, 1972. Now, that letter wasn’t
sent to me; it was sent to Catherine Pemberton.
But at the request of some ofthe minority, this was
printed and placed on your desks. And they found
out down there that the law students at the Univer-
sity were for the majority plan-that would be the
one I’m on, 16-and  for the minority, 67. All of
which, I suppose, is to convince you that-over-
whelmingly that somebody’s in favor of the
minority plan, anyhow. I didn’t give that all the
big weight that evidently some of the minority did,
because we run into theselaw  students all the time.
And when they go to work in our office, we know
they really know the law, but we don’t send them
up to the Supreme Court of the United States to
argue that first day. Generally, we send them up to
file some papers. And about the first five or six
times we send them to file papers, we send a
stenographer with them so they don’t get lost.
(Laughter) And it’s only about four or five years
later that they start going up and telling the
Supreme Court their business. Now, let’s get to
whatthelawyersoftheStateofMontanathink.At
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the request of the full committee, the lawyers were
polled. We used the law school list. And the law-
yers of the State of Montana-this would include
both practicing and nonpracticing lawyers, by the
way-voted for the election of Supreme Court
judges by amargin  of 256to241,Theyvotedforthe
election of District Court judges 253 to 237.
Now then, another organization was polled-
that’s called the Montana Trial Lawyers, and I’m
a member of that organization so, of course, I
think it’s more significant because I’m a member
of it-but there’s one thing about the Montana
Trial Lawyers: they all make their living in what
we lawyers romantically call “the pit”. That is,
they’re in court constantly. That is the way they
make their living, trying cases in court. And you
better believe that when you do that, you know all
about judges. All the judges in the state always sit
up like Mr. Brown does, right up there on an ele-
vated platform; and whenever my head goes back,
because I’m always looking at judges, it’s “yes,
sir” and “yes, your ‘honor”, because I’m telling
you, I want a good judge up there because this is
where, together with many of the lawyers here in
the Convention, I make my living and I’m real
interested in getting a good lawyer to be judge.
And I’ll tell you what the lawyers that make their
living in the pit think; they voted for the election
of the Supreme Court justices 78 to 34 and for the
election of District Court judges-and those are
the judges they see every day-82 to 29. So we got
the law students for the minority plan; we got
the general lawyers, whether they make their liv-
ing in court or not, are for the election of judges;
and we got the trial lawyers nearly two to one
for the election of judges. And more important
than any of those three, we’ve got the citizens of
the State of Montana, who don’t want to be put
down as not being intelligent enough to pick their
own judges. They want to vote for them. And I
suggest to you that, with everyone but the law
students, we should go ahead with the elections.
Now, the second main difference is in the JP.
Everybody who testified or who was polled were
near unanimous for the abolition of the justice
of the peace from the Constitution. When I came
over here, I had considered the matter a good deal.
As a matter of fact, I served on the Montana Bar
Committee involved in the matter for many years.
And I was more or less inclined to think they
should come out. But as we begin to get some testi-
mony from some of these lawyers from the small
towns-and some of the JPs from the small towns
-1 begin to appreciate more and more thatthere’s

just no way that this system of ours in the state
can work out without a JP or the equivalent of him.
Whether you call him a magistrate or whether you
call him Chief Justice of the Supreme Court, we
still got to have somebody out there in each county
to take care of the JP function. So we left him
in, but not left him in the way he is now. The
present law, as it is interpreted, requires that
there be at least two townships in each county
and that there must be-there must be a minimum
-there must be two judges for each township.
Now, in a small-I’m speaking small in area-
county like Silver Bow County, that means we got
four judges. And frankly speaking, that’s too
many, because I don’t think they have that much
workload, but the Constitution says that we shall
have them. So that’s the first thing we changed
was the requirement on JPs. Now we require only
one in each county. There can be more if circum-
stances dictate, but we still make that basic
requirement. The second thing we have done is we
removed the limits from his jurisdiction. It used to
be, in the old Constitution, (Inaudible)-used to
be that he had a limit of $300 on the cases. This
prohibited the JP from conducting what we call
the small claims court, where the limit might be
raised to a 1,000 or even $3,000 and which citi-
zens without lawyers can go in and get the
smaller matters litigated. So, we’ve taken those
jurisdictional limits off, so even though we still
call them JPs, he can actually be a small claims
court. We’ve also made it clear in the Constitu-
tion that we expect that lawyers can fulfill the
position and practice in other levels of court.
This way, we think the qualifications can be
brought up. Now, in your small counties, there just
aren’t that many lawyers, and we have provided
that. We haven’t limited it just to lawyers occupy-
ing the position, but we have included and
upgraded position by requiring training. So, while
we’ve kept the JPs, they are so modified that I
don’t think that they’re going to be the same court,
and we hope we’ve taken the abuses out of the
system. The third major difference between the
clerk of the Supreme Court-between the two
plans--are we provide for the election of the clerk
of the Supreme Court, which is consistent with our
whole article. They provide for the appointment.
Now, for some reason, and I never have had it
explained to me, but for some reason, they provide
for the appointment of the clerk of the Supreme
Court but provide for the election of the clerk of the
District Court. We provide for the election ofboth.  I
think it’s important we continue to elect them. The
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third thing is on the problem of r&making power,
which is covered in the minority article. Now,
when you start talking about a rulemaking power,
you start talking about a court making rules, a
court making law. Now, when a Legislaturemakes
law, as you well know, we have the Executive to
veto it. And if the Executive doesn’t veto it, we
have the courts, then, to look it over and say, “You
made a law here which is unconstitutional. It shall
not be enforced.” So, when the Legislature makes
law, it has those safeguards. When the courts
make law, there’s no Executive to veto it. The
courts decide whether it’s constitutional, and
we’re back to the old system where the court is
throwing the pitch and then running back behind
the plate and saying, “Strike one.” It just doesn’t
belong in there. I’m not familiar with the system
at all. Now, I’m not against the Supreme Court
having some r&making power, but I want it the
way it is now under the present Constitution. The
way it is under the present Constitution, the Legis-
lature passes a law delegating to the courts the
right to make rules. The Legislatureretains the
right to take that power back or to say to the court,
“You’ve gone too far; this rule will not be
enforced.” So now, we have the safeguard. The
Legislature has the power to let the court do the
work, but they supervise it and can, in effect, veto
it. This is the’rule the majority likes, and this is the
way it is in the present Constitution and it works
out just fine. I really don’t know about this,
because part of the problem I have with the minor-
ity plan is they’ve written it up, and I’m not real
clear what they mean by it. This is what I mean
about fooling around--not fooling around--about
taking on the task of writing a whole new Judicial
Article, because it has never been interpreted, and
what is it going to mean? This is what they say in
Section 1 on page 40. “The Supreme Court shall
have such power to make rules of procedure as
may be provided by law.” Now, what does that
mean? I’m not sure. Is the court--and they’re the
ones that are going to interpret it; the Legislature
is not going to interpret it, and the Executive’s
not going to interpret it-does that mean that
they have absolute authority to make rules? Or
does that mean that they can make the rules that
the Legislature tells them they can make? Now,
there’s no question under the present Constitu-
tion; no doubt about the fact at all, that the Legis-
lature can and has delegated that power to the
court. If this is a good rule, why not leave it like the
present Constitution? But why put this in, that I
think raises a very difficult question of interpreta-

tion? And as they say in the game, “Why open this
can of worms?” And then, we go to the previous
sentence above there. “The Supreme Court may
make rules for the practice of law.” Now, what are
rules for practice of law? Does that mean that they
will have the authority to discipline lawyers, to
decide which men shall be allowed to practice law?
Or does that mean that they will have thesupervi-
sion of lawyers, tell them what fees they will get?
Well, I don’t know what it means, but it certainly
has me extremely concerned, because I like to
know exactly what somebody means when they
put it in there. We have the matter of disqualifica-
tion of judges. Now, to fill you in on disqualifica-
tion of judges, there’s nothing in the original
Constitution about disqualification of judges.
There’s noneed  tobe.  Backin  timeofthewarofthe
copper kings, the Anaconda Company shut down
the State of Montana until such time as the Legis-
lature came over and passed a law. They had to
call a special session. They came over here and
passed a law so they could disqualify Judge
Clancy.  They shut down Butte, 10,000 men out of
work. And the Governor held out for a month, but
the pressure got too big, and he called the Legisla-
ture over. They went right through the hoop, they
passed the law for the Anaconda Company. And
that law was declared constitutional. In other
words, this is an authority theLegislature  has. So,
I say to you, if the Legislature already has this
power, then why are we going to write a Judicial
Article including the disqualification of judges?
Because we have a disqualification of judges. The
statute’s clear. It has been interpreted many times,
and why fool with it? Well, I just don’t know, but in
Section 9, and I’ll read this to you-“The Legisla-
ture shall provide for disqualification of judges at
any one or all of the inferior trial and appellate
court levels.” Now, that’s mandatory; they have to
provide for it. Now, what do they mean by that?
Let’s go to their comments and let’s see what they
mean by it. They say this. “It is our intention that
the basic right of a litigant to be assured an impar-
tial trial at all levels of the court. It is noted that
although disqualification procedures for lower
courts is provided for in the statutes, the Supreme
Court has remained exempt. By this provision, the
Supreme Court judges will also be subject to sim-
ilar requirements.” Now, does this mean that the
Legislature must now bring in a statute that all of
the judges that you feel are-should be disquali-
fied? In other words, the entire Supreme Court
could be disqualified? Does it mean that every
District Court judge can be disqualified? I
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don’t know what it means, and this is what I pro-
test about writing a new Judicial Article. Because,
if this is passed, it’ll be a subject of fruitful
litigation for the next 50 years till we finally
find out where we’re at. Now, on the majority
side, we had some real problems about this. Go
over and take a look at our District Court jurisdic-
tion, our Number 9. It’s a long, windy, full paged-
over a page article. And we got in there, and we’ve
got some purists on our side, and they said,
“Oh, let’s get rid of all that junk.” I don’t like
to get rid of all that junk, because it has been work-
ing real well for 73 years. We’ve heard testimony
from so many witnesses that I lost count, and not
one person came in and said there was anything
wrong with the District Court jurisdiction. But I’m
willing to go along. All right. So, we took the
Montana Plan. They have something in there
about justiciable  benches. They got a nice short
one like this. And I said, “Well, let’s call the profes-
sors down at the law school and find out if we’re
safe, because I sure don’t want to be facing a whole
new battle on whether a court has jurisdiction of
this or court has jurisdiction ofthat.”  So, we called
Professor Mason. He said, “Don’t worry; Dave,
don’t worry-fully defined legal term-keep
tl&gs  just the same way-and it’s nice and
short.” Fine, we’re going to incorporate it in. And
then, you know, the first thing, Mr. Berg went out
and did a little research, which I should have
done-the first thing, Mr. Berg went out, did a
little bit of research and, by gosh, here’s two state
courts that have held that this thing-nobody
knows what it means and it’s not a well-defined
legal term, and we darn well were liable to get
things mixed up if we went ahead and fought it
out. Now, I say to you, if none of the witnesses
want things changed on a particular article, then
even though it is long, decide to leave it alone. And
I’m saying to you that if the minority proposal is
finally adopted by this body, you’re taking a whole
new keg of nails on. I don’t know how the court’s
going to interpret it, and I know that Mr. Berg
thinks he does, but, by gosh, I’ve seen courts do
odd things. And I say you’re way better offto stick
with the old tried and true. There’s just one more
thing I want to cover about this. We had a good
many protesting delegates who thought that the
courts weren’t all they should be, and the majority
contains several members who think that. And
their kicks were that out of 28 district judges in
this state, 19 have been appointed by the
Governor-unfettered appointment, he didn’t
have it confirmed by anyone-and those people

have been continued in office. In otherwords, even
if we have an election, it’s pretty tough to beat a
judge. The same thing is true out of four out offive
of the Supreme Court judges. And another evil-1
don’t know if it’s an evil; maybe it’s a good thing, I
don’t know-but, in any event, we had one situa-
tion one time where a man died or resigned. A
Supreme Court justice was appointed. He’d failed
at the previous election, but, of course, he was in
and he wasn’t going to get beat, and he was ree-
lected a couple of times. But he wanted to retire,
but he didn’t retire..He didn’t say, “Step aside and
let’s have an election.” He ran, and then about a
year or so later, he had a Governor from his own
party-although he’s a nonpartisan and the Gov-
ernor was of a different party-but anyhow, the
Governor from his own party-and then he
resigned and then the Governor got to put some-
body else in there, and that man has been kept in
office. And it was a real evil. And as a matter of
fact, some of the majority said, “Well, we agree
with elections, but the courts just aren’t up to
standard.” What are you going to do about it?
Well, we thought about a lot of methods. But
finally, we came down to this. It’s covered in a
little different language, but what we’ve done is
said, “Fine. If there’s a vacant seat, the Governor
can fill it, but he can’t fill it permanently.” Any
man who takes the job can’t be a candidate to
succeed himself. Now, we had some protest about
that. They said, “Where will you ever get anyone?”
Well, I know of two circumstances where that hap-
pened and they didn’t have any trouble getting
anyone at all. And if they got a vacant seat in the
Supreme Court, I’ll guarantee to have 8 or 10 law-
yers from Butte over here any time, even if it’s
only for a few months, for the honor of filling a
position on the Supreme Court. The same thing on
the District Court level. They’re going to say it’s
a big hurdle, and I’ll guarantee you, it’s not.
And, yes, they will have a weak man, somebody
who goes in there just to fill out the term, but they
won’t have an appointive court system, and thisis
what-this is what we were worried about. Be-
cause, the election of judges-generally, you’ll get
somebody who is a politician. This is a big kick
with a lot of people. But the basic attributes of a
politician are actually pretty good for a judge.
Generally, they have to like people, and I like
judges that like people. Generally, they have to
be courteous, and I like judges that are court-
eous. Generally, what the trial lawyers do, they
go in to those judges, and they’ve got an impor-
tant case-or they have a case-all cases are
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important, of course. They’re going to look up the
law. They’re going to see that that law is de.
livered  by a method, by what we call the trial
brief, to the judge. When we go to the Supreme
Court-that’s what we do-we write briefs up, we
argue the case. Basically, what you want is a fair
man who can comprehend what the law is and
hope he has enough human understanding to get
by. Because they talk about this federal court
system, but when you see some of the tyrants that
get on the bench under that system-fortunately,
under our system here in Montana, we don’t have
them now-but we did have them. We had them
that levied the $1,000 fine. We had one one time
who appointed a lawyer to serve without fee to
represent a defendant in a criminal case. The case
was to start Monday. The lawyer came down with
acute attack of appendicitis, was in the hospital,
and was operated on Saturday. He was in the hos-
pital, he didn’t show up for trial. That Monday
morning, he got fined for coptempt  of court. And
I’ll tell you, if that judge had ever come up for a
vote, he wouldn’t have been there very long. But he
was under the federal system and was appointed.
And we submit to you that we have made impor-
tant changes in the Judicial Articlein the majority
report. But we’ve made them with the spirit-these
people have come to us and said, “This is wrong”,
and then we have gone after the specific cause
that they’re wrong. We think this is the way the
Constitution should be handled. The minority
report--and these people are all good, sincere,
hard-working people. They honestly feel and be-
lieve in their position. They take a different
path. They rewrite the Judicial Article, we feel,
eliminating many important safeguards. But
please don’t turn down the majority report
because it has more sections than the other.
Read it, examine it, determine between these two
plans, upon the merits. Thank you very much.

CHAIRMAN BROWN: Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Brown. I
move we recess until 1:15.

CHAIRMAN BROWN: All in favor, Aye.

DELEGATES: Aye.

CHAIRMAN BROWN: Opposed, No.
(No response)

CHAIRMAN BROWN: Carried.

(Convention recessed at 11:55  a.m.-rec~n-

vened  at 1:25  p.m.)

CHAIRMAN GRAYBILL: The Commit-
tee will be in session. Before recess, we were dis-
cussing the two Judiciary proposals with the idea
that we would take a tentative vote after the dis-
cussion. I believe Mr. Holland had finished and
Mr. Berg-

Mr. Holland, are you finished?

DELEGATE HOLLAND: I am, Mr. Presi-
dent, except for one thing. Both the majority and
the minority are quite willing to answer questions
about their plan. We think it would be better if, in
orderly presentation, if the minority proposal is
fully presented and then invite what questions the
delegates may have.

CHAIRMAN GRAYBILL: Right. Ladies
and gentlemen, after Mr. Berg finishes his presen-
tation,  we’ll have questions and discussion and
debate if necessary before this motion. Very well.

Mr. Berg.

DELEGATE BERG: All right. Mr. Presi-
dent, I have asked Mrs. Pemberton  to give us a just
short statement, and I would yield for that pur-
pCX3e.

CHAIRMAN GRAYBILL: Mrs. Pember-
ton.

DELEGATE PEMBERTON: Mr. Presi-
dent. Thank you, Mr. Berg. This is a day that I’ve
looked forward to for quite a long time. Is this
coming through okay up there? Good. I don’t want
you to miss a word. (Laughter) In the first place,
it’s a very great pleasure to share Mr. Holland
with you. (Laughter) He hasn’t exactly been under
cover since January the 16th. I started to take
notes this morning, and then I realized there was
nothing new that we hadn’t heard for the past few
weeks. So, evidently, however, my friend over here
hasn’t had time to read the papers, and on the
morning of February 24th,  last Thursday, in the
headlines of the Great Falls Tribune, in a several-
column, well-written news story, was this story
which was: “Court Improvement Possible Besides
Death of the Montana Plan.” He referred to it for
quite some time this morning, and I presume he
had not had time to see this. In a few minutes, I’ll
have it put on his desk with my compliments. The
way this came about, I think that the delegation
deserves a little explanation and I would be happy
to give it. The Montana Citizens for Court Im-
provement with-the Third Citizens’ Conference
that was held in Missoula in October as an infor-
mation seminar because of the Constitutional
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Convention was sponsored by Montana Citizens
for Court Improvement. It was not looking toward
anything at that time except the Montana Consti-
tutional Convention, and people wereinvited to do
this at that time. There were rather baseless
remarks and out of order, I felt, this morning in
referring to this group of dedicated people looking
toward court improvement in Montana as, in their
plans, when they were referred to as the Sullivan
Plan. I thought it was a vindictive attack on a fine
gentleman. I had not ever had the pleasure of
meeting this man until last March attheNationa1
Conference of the Judiciary in Williamsburg, Vir-
ginia, and this-at that time, this Convention was
planned and everyone was making plans toward
presenting different things for the information of
the delegates. And this plan was-this conference
was planned at that time, and the people who
planned it had been working toward court
improvement since 1966 at the invitation of the
American Bar Association, the Montana Judges
Association, the Montana Bar Association, the
School of Law at the University of Montana, and
the American Judicature Society. We had picked
this up at their invitation, 100 citizens such as
these laymen, across the State of Montana, and
looked toward court improvement from that time
on. When we picked up a challenge that the profes-
sion felt that they could not do from within. This
was presented to us in a 3.day  conference at the
expense of the delegates, who were invited to be
there. It was a courteous thing to do. We looked at
it, and after looking at it for five years, studying it,
and going into different states, comparing it with
different plans, such as you’ve had the opportun-
ity to do here, we came up with a comprehensive
plan which we felt looked toward court improve-
ment. If this did not please this delegation, that is
up to you. I, personally, am committed not toward
anything specific except court improvement. With
that, as I looked and sat on the ringside seat of a
Judicial Committee within this Convention and
could look toward two groups planning the Judi-
ciary Article of this Constitution, I found which
way I could go, which way would point toward
court improvement. I do not have to get permis-
sion from anyone; however, I have consulted
many, many authorities. I felt they were very
authoritative in their field, with great back-
ground. I came out of this not as an attorney, and I
never will be. I am a layman, and I am very
pleased to have worked for court improvement,
and I still feel I am when I looked at the plan of the
minority group and the report that they are going

to give to this Convention in a few minutes. It has
a number of things that you must give very serious
attention to. I do not feel that the majority has
gone forward or has court improvement within its
article. One of the members at one time said, “We
will write an article for Montana. We will not take
it from other states”-we will not do this and we
will not do that with it. I feel that the minority
group has written a very good article, and it is
written for Montana. There are things in it that
are not written for any other state. It is written for
Montana, and you will not find them-some of
them-to make a comparison, and they are good
and they will last. And they look forward; they do
not look backwards. And I would recommend
them. I would like to describe the American Judic-
ature Society, for just a moment, as long as it was
referred to this morning. This is a group of a
number of lawyers, judges and laymen in 50
states, in Canada and 43 other countries of the
world. It was founded in 1913 to promote the effi-
cient administration of justice. There are thou-
sands of members who belong to this. I am not a
member, but they have given us great help and
great assistance in looking toward court improve-
ment and the mechanics of putting on these differ-
ent conferences which have always been open to
the press and supported by many people across the
State of Montana. We have been directed by a
gentleman who lives in this Z-mile area of Mon-
tana and keeps telling me that this is different
than any other place in Montana. I would like to
believe that. I know some very fine people who live
there also. I live on a 10,000-I represent a 10,000.
square-mile area of Montana. As compared with
some of the other areas of 57,000 voters, we proba-
bly represent around 6,000. I believemyother dele
gate from District 1 would say that’s about right.
This is not necessarily a question of land versus
people, of cities versus ranches. I think it’s a ques-
tion of all Montana, civic leaders representing the
state as a whole, and1 wouldliketo also think that
this is opportunity time for Montana, which I have
stated it before, and that you look toward court
improvement with me. Thank you.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. President, mem-
bers of the delegation, Mr. Holland. You know
when you start the trial of a lawsuit and you’re
arguing to the jury, you always start it out by
saying, “May it please the court, counsel for the
plaintiff, counsel for the defendant”, and then
“Ladies and gentlemen.” The way that we are pre-
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senting this Judicial Article today is something in
the measure of a final argument as it would be con-
ducted in court, and that’s altogether appropriate
when you’re discussing the Judiciary and the
Judicial Article in Montana. But I am reminded
now, in the beginning, of an admonition my
mother gave me years ago. She used to say, “I
wonder if that boy will ever learn to talk.” And
then later, and forever, she said, “Will he ever
learn to say anything?” (Laughter) Now, as I lis-
tened to Mr. Holland this morning, I was
reminded of my mother’s admonition, much as he
thinks of his father or grandfather, and I was
impressed with this thought, that he spent so
much time on the minority viewpoint of the Judi-
cial Article that it must, for that simple reason,
have some merit. And it’s that merit that I want to
discuss with you as briefly and as concisely as I
can. But I also want to make this observation.
There was considerable criticism this morning of
the brevity and perhaps the so-called novelty of
the minority plan. I take credit, if credit is due, for
the brevity, and I would remind you that I was
astonished this morning to hear theunited  States
Constitution, and particularly the judicial por-
tion, the Judicial Article of that Constitution, also
accused of brevity, which I have always thought
was the mark of fundamental, good constitutional
writing. And if the minority article suffers from
brevity, so be it. I’m proud of it. Let’s start now
with Section 1, and I’m going to be looking at page
46 of the minority report. It begins with the judi-
cial power. It vests the judicial power in the
Supreme Court and in the district courts and then,
just like the United States Constitution, and in
such other courts as may be provided by law. It
differs from the majority report in this significant
manner: it does not mention justices of the peace.
Why? Before our committee, Judge Gardner
Brownlee  of Missoula spoke as the spokesman for
all justices of the peace, and in the course  of his
comments, he said that insofar as the justices of
the peace of the State of Montana are concerned,
they do not care whether they are or are not men-
tioned in the Constitution and, in particular, in
Article I. Let me say this to you, that I have exam-
ined, as apparently Mr. Holland has not, this vol-
ume, Volume XIV, on the Judiciary. And I’ll call
your attention to pages 70 to 75, which deals and
sets forth all of the states of the United States
which, within the last five years, like us, are con-
sidering the elimination of the justice of the peace
as a constitutional court. If you will examine that,
there are approximately 30 states listed, and I

count 25 of them who, within the last 5 to 10 years,
have done one of two things: they have either
specifically abolished justice courts or they have
eliminated them from the Constitution. Now. I
think that’s pretty reasonable authority to look to
in the drafting of our Constitution. But we’re not
alone in looking to other states fw precedent in
this regard. Every poll taken that I know of over-
whelmingly suggest that we eliminate justices of
the peace from the Constitution. For example, the
same poll that Mr. Holland referred to this morn-
ing with regard to the justices of the peace, which
he overlooked in his argument-the same poll con-
ducted of all lawyers by the Judicial Committee of
this Convention-the report came back 66 lawyers
in favor of retaining justice courts as constitu-
tional courts, 415 opposed. Mr. Holland takes
great pride in his membership in the Trial Law-
yers Association, and the poll which they took
posed the question just a little more differently.
Instead of asking whether they should be simply
continued as a constitutional court, the poll said,
“Should justices of the court be abolished?” Now,
these are the so-called lawyers in the pit, of which I
take pride in being one, and they say: 73, should
abolish; 38, continue. Now, if you are on the Judi-
ciary Committee in this Convention and you’re
confronted with that sort of polls, taken by law-
yers, people who work in these courts all of the
time, what would your conclusion beas to whether
they should be or should not be listed as a constitu-
tional court? I take it that you would agree with
the minority and that you would not include them
as a constitutional court in Section 1 of your Con-
stitution. The minority has not done so; themajor-
ity has in spite of all of this disapproval that was
before the committee. All right, let’s go on then.
Well, let’s not go on to Section 2. Let’s talk also
about the treatment given to the justice courts by
other provisions in this minority and compare it
with the majority. Take a look, if you please, at
Section 4. It’s on page 56. This has reference with
regard to the jurisdiction and the powers of district
courts. Let me read it to you. I’m sorry, mine’s
58-I have a little obliteration on it-it’s page 50-
50-Section 4. With regard to the power of district
courts, it says: “Original jurisdiction of all matters
and causes, both civil and criminal, including the
power to issue, hear and determine original and
remedial writs is vested in the District Court”-
now, take note of the next clause-“but distribu-
tion of concurrent jurisdiction with other courts
may be provided by law.” Now, throughout the
rest of the minority, we have referred to the
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methods of qualifications, the terms of judges, the
pay of judges in the lower court system. In every
instance, it’s been left to the Legislature. Now,
let’s go back and take a look at how the majority so
magnificently treats justices ofthepeace. You will
recall that in Article I, they have mentioned them
as a constitutional court. Let’s take a look, how-
ever, at Section 9, on page 20, which has reference
with the majority report. Let’s take a look at the
first sentence in regard to the jurisdiction of the
District Court. What does it say? “The District
Court shall have original jurisdiction in all
cases”-1  emphasize the word “all’-“at law and
in equity.” And then it goes down and it includes
all of these various types of actions that are classi-
fied as being within that all-inclusive jurisdiction
of the District Court. All right, let’s go on back here
and take a look at what they did to the justice of
the peace court, and that’s at Section 16, at page
26. What did they do? Go down to line 21. It says,
“Justice courts shall have such original jurisdic-
tion within their respective counties as may be
prescribed by law.” Think about that a minute. In
the majority report, all jurisdiction for all cases in
law or in equity is exclusively, practically exclu-
sively, vested in the District Court. What’s the
Legislature got left to give to the Justice Court
under that kind of a constitutional provision?
Nothing. Very little or nothing. It is a colossal
mistake in the writing of a Judicial Article. Now,
I’ll say this: I’ve been a little harsh on the major-
ity. They have given to the Justice Court, appar-
ently inferentially only, jurisdiction up to $300 in
civil cases. They have done it in a negative way.
They have said in their Judicial Article that the
District Court has jurisdiction in such actions in
controversies which exceed $300. So, presumably,
there is room  left-and only this much room  left-
for the Justice Court. Now, we’re not talking about
the situation as it is today; we’re talking about
tomorrow; and I suggest to you that you can’t find
in the majority report, so far as the lower court
system is concerned, any room  for tomorrow.
There’s no place left for a small claims court, as
I’m sure we would someday like to see in some
parts, perhaps all parts, of Montana. No room  for
that left today in the majority report. But look at
the minority report. There is more room  there than
you can ever imagine in this term that the Legisla-
ture may provide concurrent jurisdiction with the
District Court in any lower inferior court, and so
the Legislature may at any time give to small
courts, lower courts, unlimited jurisdiction within,
but there is this safeguard at all times and that is

that jurisdiction is concurrent. In this, that there
is a constitutional court established,  a District
Court, in which all jurisdiction is vested, and the
Legislature may give concurrent jurisdiction to a
lower court but not necessarily take it away from
the District Court. A more elastic, more flexible
system cannot be designed. Under that system, in
the minority, so far as jurisdiction is concerned,
you may improve and create-you may not only
improve the justices of the peace, you may create
other courts if you want to; you may have a small
claims court, you may have a municipal court, you
may have a police court, you may have any kind of
a court the Legislature finds necessary in the
future. Furthermore, because the justices of the
peace are not specifically named in Section 1 ofthe
minority report, that does not mean at all that
they have been abolished. To the contrary. Their
jurisdiction stays as it is today, but the Legislature
may in the future, under our article, do with those
courts as time and events require. In my own
mind, I think there is great room  for improvement
in the justice of the peace court. I want to see those
courts elevated. I’d like to see them given dignity. I
would like to see them trained. Indeed, if I were in
the Legislature, operating under such broad pow-
ers as we give them in the minority, I would sug-
gest that an academy be established at one of the
universities, much similar to what we now do in
the case of law enforcement officers, and I would
arrange for those justices of the peace to go to that
academy annually and be trained and educated in
the matters that they deal with, so that when peo-
ple come before those courts, thelawis beinginter-
preted and meted out as it is intended to be by the
Legislature. This is improvement. This is the sort
of thing that should be done in Montana, and it
should not be hamstrung. Dollar limits should not
be placed upon it, because the time may come
when in Billings or in Great Falls, indeed, even in
my hometown of Bozeman,  for [when] a municipal
court of much broader jurisdiction may very well
be required. It may very well enhance the develop-
ment ofjustice, and we ought to allow forit  herein
this Constitution. If you accept the minority
report, as I have explained to you from a jurisdic-
tional viewpoint, the power is there. It’s in the
Legislature; it can be accommodated. Now, one
other feature of the minority plan which Mr. Hol-
land overlooked and which I think is of considera-
ble value to the administration of justice in the
years to come, and that is the administration of
courts. Today, in Montana, we have no system
whatever for any kind of administration within
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the judicial system; and do you know, we’re 1 of
13 states-only 13 states left are in such adeplora-
ble condition, from an administrative viewpoint,
of judicial affairs. In the majority report there is
no mention, none whatever, of administration of
the judicial system. But the minority report does
accord it, and here again, let me refer to the minor-
ity report. I have a little trouble picking my time
out. With reference to Section Z-now, I’m looking
at page 40. I guess you could look at page 52, or
something like that, and find the same thing.
Maybe I’d better stick with the comment area on
Section 2 of the Supreme Court. It’s on page 47-
yes, Section 2. Note this-the second sentence-
“The Supreme Court may make rules for the
practice of law and judicial administration in all
courts.” Judicial administration in all courts, as I
say, has been accommodated in all states but 13,
and Montana is 1 of the 13. And of those 13,
2-I think it’s Indiana and-1 can’t offhand-I
think, Indiana and Maryland are also considering
in constitutional revision to include judicial ad-
ministration and the centralization of it in the
highest court. Ifthey adopt it and we don’t, we’ll be
1 of 11 left. If we do adopt it, there will only be 10
states left yet not to adopt it. It is an advantage
that every state has recognized, apparently from
the beginning. It is not even considered in the
majority report. I don’t expect this judicial admin-
istration of the judicial system, centered, as I say,
in the Supreme Court, to become a vast bogus
[focus] of power. I don’t anticipate that there is
going to be suddenly employed by the court a court
administrator with an elaborate staff. Not at all. I
anticipate that this will grow, and grow gradually,
and I think that the clerk of the Supreme Court is
an adequate arm of the Supreme Court to accom-
modate this function. You know, when we started
to look down and find out how many justices of the
peace there are, how many kinds of cases they
handle, whether they’re civil, whether they’re
criminal, what results have been obtained in these
various courts, we had no place to go except, if you
please, to the Highway Patrol office. And, of
course, they could only tell us about Highway
Patrol cases. Now, that’s a deplorable situation in
the administration of justice in this state. This is
the kind of a problem that needs attention. The
minority report accommodates that. It is not going
to set up an elaborate court administrator, but it
will, through the clerk of the court, if his duties can
be prescribed by the clerk of the court, be facili-
tated, and that’s all a constitution should do. We
shouldn’t spell it out to them, and we haven’t. We

have enabled it. Now, this is one good reason why
we did not elect the clerk of the Supreme Court of
Montana; rather, we provide for his appointment.
But we also, if you’ll note, permit the court to fix
his duties, and we have in mind there that among
those duties may be administrative centralization
of the administration of the court system. And if
you are going to have the court system adminis-
tered by a clerk, it seems to me that clerk should be
the court’s clerk. Therefore, we provide for his
appointment. Moreover, we did not feel that the
clerk of the Supreme Court was such a vital office
in, particularly-certainly not--excuse me-a
policymaking office, but, rather, such a vital
policymaking office in this state that it required
the electorate to designate him. Let me point this
out to you. So far, in this Convention, I have yet
to-1 have not failed to vote for the election of
every state official. I personally believe in the sov-
ereignty of the people. I believe in extending the
franchise, but when I get down to the court system
and I come to the clerk of the court, I say, “Why?”
Who knows anything about the qualifications,
much less the duties, of the clerk of the court in the
electorate out over the state? I do not think that
office is essential in the elective system. For that
reason, I have gone along with his appointment
by the court, because I believe it will achieve a
better administrative system within the court sys-
tem. That’s why we differ from themajority on the
method of selection of the clerk of the court. Now,
we come to the rulemaking power. Much discus-
sion went on in the committee, much testimony
came to us from lawyers regarding this rulemak-
ing power in the Supreme Court. It was significant
to us, I’m sure to both majority and minority, that
when this poll came back regarding r&making
power, that many lawyers who felt there should be
rulemaking power scratched out rulemaking
power insofar as the rules of evidence were con-
cerned. Both the majority and the minority agree
that rulemaking power in the field of evidence
ought to remain in the Legislature. We felt that
there is such a gray line of distinction between
substantive and procedural--or perhaps a better
word is adjective law-that if that rule-if that
field of law is to be changed, it ought to be done by
the lawmaking body, the Legislature. So the
minority report does not include the power in. the
court to make rules of evidence. But the minority
report does permit the Supreme Court to make
rules of procedure. Here, too, however, we guarded
that power and said, “as provided by law”. Now,
this morning, Mr. Holland was inquisitive about
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that, I don’t really mean inquisitive-critical. He
doesn’t know what the term “as provided by law”
means. I do. I know-1 know and you know and
everyone knows that that means “as provided by
the Legislature”. We have that provision in this
Constitution in practically every article that’s
been written, and we all understand that that
means-“as provided by law” means “as made by
the Legislature”. And so it is intended by the
minority in the rulemaking power. In other words,
the rulemaking power, as it is set forth in the
minority, is circumscribed by legislative control.
The Supreme Court, even in rules of procedure, has
no power except as it is given to them by law-by
the Legislature-and there’s nothing new about
that. Today, all our Rules of Civil Procedure that
we operate under have been promulgated by the
Supreme Court under legislation given to it where
it was empowered by the Legislature. We change
nothing. We leave it as is except we recognize that
the court may do it if-and only if-the Legisla-
ture so provides. We come now to another issue. I
want to get to the election of judges and the
manner of selection of judges, but I’d rather take
that up at the end. We come to another issue which
Mr. Holland also discussed, and by the way, when
I refer to Mr. Holland’s discussion, bear this in
mind: before we argued on this floor, we mutually
agreed on what we thought were the major issues
within the Judicial Article, so the fact that he
discusses it and I discuss it is because we under-
stand each other. We understand these to be the
major issues, and we want you to understand them
that way, and one of them is the disqualification of
judges. Now, it is inherent in the judicial system of
the right of disqualification at all levels. No cases
tried before a jury without the right of each side to
disqualify jurors, with or without cause-you’re
entitled in a civil case, each side, to fourdisqualifi-
cations of the lay people who sit on juries. This is
as old as the judicial system in this country and
older, too, because it comes from England. It’s
with us today. Lord help us if it’s not with us
tomorrow. Likewise, in the history of the State of
Montana, we have always been able to disqualify
a justice of the peace in the lower court. We exer-
cise that right so far as the district judge is
concerned--always have--and, I predict, always
will. The only innovation suggested in the minor-
ity report in that regard is that that same  right be
carried upstairs to the Supreme Court. Why have
this right of disqualification? Why do we use that
in the judicial system? Why should it be there in
any reform or improvement in our court system?

Why? I’ll tell you why. You, or anyone else, as a
litigant are entitled--absolutely entitled-to be
assured that you’ve got an impartial judge sitting
up there in judgment of your rights. And if-if you
have doubt or you have belief that there is parti-
sanship in the mind of that judicial officer sitting
in judgment of your rights, are you-could you
ever be satisfied, especially if you lose, that you
had the impartial trial the law guarantees? This is
the essential reason for the right of disqualifica-
tion. And I suggest to you-let me put it this way-
I have been practicing law, that is, I have been
admitted to practice for 30 years. I’ve been actu-
ally practicing something like 25, because of
World War II. Now, in all the course ofmy history,
and I think I try as many lawsuits in my area as
any lawyer there; I believe I’ve as much experience
in the Supreme Court as any lawyer in this room;
and yet in all that time, I have never, ever, filed an
affidavit of disqualification on any judge. I hope
the day never comes when I feel I will have to. But
if I do, I want the right. I want it not for myself, but
for my client, who I represent, and for his cause
and, most of all, for the cause ofjustice. Now, these
are the reasons why that section is included in the
minority report. I have a suggestion about it. If
you’ll look at it-1 can’t remember, I think it’s
Section 9 or 10, relating to the disqualification of
judges, and it says “the Legislature shall”-I’m
inclined to think that that should be changed to
the word “may”, but no further, because if this
principle of justice as I have just mentioned to you
is to be carried out to its logic, then it ought to be
included in all courts at all levels. Then, inciden-
tally, this particular section was not ofthe making
of the minority. Indeed, it was suggested to us and
brought to us by a lawyer as a proposal, and we in
the minority accepted it. I don’t know why under
the sun the majority didn’t do it. Now, let’s talk
about the real tough, vital issue in the Judiciary,
and that’s the selection ofjudges. Today, as you all
know, we elect our judges on a nonpartisan ballot.
Now, I think I can talk about this issue with some
authority, because my father was a district judge
for 28 years. He was on the partisan and the non-
partisan ballot, and he stood competitive elections
on H number of different occasions. I’m proud, as
I’m sure he was, that he survived. But let me tell
you, from a judge’s viewpoint, that is not an easy
ordeal. But, we’re not really concerned especially
about what the judge’s viewpoint necessarily is on
this. What we’re really concerned about is, what
are the people’s concern in this method of the selec-
tion of judiciary? Now, there are about five sys-
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terns recognized in the United States. There is the
pure appointive system whereby the President or
the Governor appoints, with the advice and con-
sent of his Senate or his Legislature. That’s
employed, I think, in about nine states. There is
the election of judges on a partisan hallot, and I
can’t recall the number of states, but it’s approxi-
mately 12. There is the election ofjudges, as we do
it in Montana, on a nonpartisan ballot; that’s
about 17. There is another appointive system used,
and thatis  used, I think, in five states; and in those
five, the judges are appointed not by the Governor
hut by the Legislature. And the final one is the
so-called merit system, and that’s employed in
about nine states. It is the most recent develop-
ment in judicial history, and it has had, perhaps of
all renovations and changes made, it has been to
that system that states havemost  recently turned.
The minority-let me say this-I’m sure that in
the mind of every majority member, no other con-
sideration other than the election of judges was
even thought about. Theminority did. And we had
before us what’s called-and it’s dead now-the
Montana Plan. And under the Montana Plan it
provided for this: it provided that there would be a
committee or a commission, if you please, created
in the Montana Plan by the Constitution, its com-
position to he determined by the Legislature, and
this committee would select nominees from which
the Governor must make an appointment, and the
appointee would then become judge, subject only
to acceptance or rejection at every general election
at the end-and termination of each term ofoffice.
This was the Montana Plan. It is taken, basically,
from what is known as the “Missouri Plan of
Selection”. It is used in other states, hut in Mon-
tana, we, at least ,n the minority, did not feel that
we should ever divorce the Judiciary from the elec-
torate. We feel some kind of elective process is
essential in the selection of the Judiciary, as well
as the selection of other officers. And t,he  majority
said to us, “Well, if you can draw a blue-ribbon
committee, a perfect committee, that will assure to
us purity in the nomination of these judges, we’d
even go along, I think, with the Montana Plan.”
We tried. WF  agree with majority that we, as a
Constitutional Convention, or at least as a Judi-
ciary Committee, can’t draw that blue-ribbon,
perfect, pure committee. We weren’t struck with
that divine providence that it takes to make
humans perfect, and so we said to ourselves, “We
don’t dare lock into this Constitution the exact
composition, method of operation, of this so-called
nominating commission.” Under these circum-

stances, we said, the better course of wisdom is to
let it go to the Legislature. Now, we’re not really
passing the buck, and I’ll tell you why. Because, if
errors are made and it develops in the operation of
this nominating commission that mistakes have
heen made and imperfections are developing, it
can be corrected without destroying theentire sys-
tem. And so we left it to the Legislature and in our
comments-I think it’s Section 7--we  gave some
observations to the Legislature as to how we
thought it might conceivably he done. Number
1, we said, “It should he a widely geographically
distributed committee. It must he nonpartisan in
character. No member may hold public office,
either public office under the government or a po-
litical office in a political party.” The object here
was to insure as nearly as possible that this com-
mittee will not he dominated by one party or the
other. Likewise, we were concerned about this
committee being dominated by some vested inter-
est, so we enlarged it. Now, these are suggestions,
and you’ll find them in the comments, and we
thought the best possible arrangement would be
that they be geographically distributed in the 18
Judicial Districts of the state, not only for the pur-
pose of getting--by dispersement  we lose con-
centration-but also we felt that there should he
some member from each Judicial District in the
event of vacancy in the office of a judge in that
district, somebody who knows the local situation
personally. That’s why we made that suggestion.
Now, this isn’t to he written into the Constitution,
as I say, hut they are guidelines given to the Legis-
lature should you adopt the minority plan. But we
weren’t satisfied, the minority wasn’t, with just a
nominating commission. We weren’t satisfied
that thereby we erased all politics or we erased all
vested interests in the selection of judges, so we
took it one step further. We seized and accepted the
idea of the federal government that appointments
of judges will he confirmed by the Senate. So we
made one more hurdle, one more step in the gamut
for this appointee to go through. Now he is-he’s
been selected by a nominating committee, the
Governor has taken one of at least two or three
names and he’s nominated that man. He’s come
before the Senate and he’s been confirmed, but
he’s not yet an elected judge. He’s only an
appointed judge. And so, in the minority report, we
take it one more step and we say, “At the first
primary election following your appointment,
your name will go on the ballot”, and any lawyer,
in the case of a district judge, residing in that
district can run against that appointee. And in the
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case of the Supreme Court, at that first primary
election, any lawyer living in the state can run
against that appointee. And the one who gets the
highest vote in the general election-now maybe
the appointee loses out. If there were three or four
in the primary, the appointeeis out.Theones-the
two having the highest vote in the primary go into
the general election, and there we get an elected
judge. Now, at that point, the competitive, elective
system in the minority plan stops. From that time
forward, this elected judge goes onto the ballot for
acceptance or rejection by the electorate at every
election-at the end of every term of office, when
there is an election. And if he is rejected, this pro-
cess of nomination, confirmation, appointment,
election is repeated. Now, we took a look at some
statistics in Montana, and we find that since 1952
there have been 66 elections of district judges, of
which-No, of 84, excuse me, 84 elections, of
which, I think it is, 16 or 18 that have been con-
tested. It leaves 66 elections of district judges since
1952 for which there has been no choice in the
electorate whatsoever. It means this, that in 66
elections, the incumbent judge went onto that bal-
lot’s name with just a place for an “X”, a place for a
complimentary vote. It means this, that if that
judge got one vote and there was no other write-in,
one vote elected him. Compare that, if you please,
with the minority plan on approval or rejection at
a general election. Here the judge-the voter goes
in and he says, “I” either “approve” or “I
disapprove, I want him rejected.” If more than 50
percent of the votes cast for the judgeship are
rejection, that judge is through. But, more than
that, if a large percentage or an ever-increasing
percentage ofrejection votes come along, how does
that impress the attitude of this judge? Will it
make him, as Mr. Holland suggests under the fed-
eral system, a tyrant? Or will it give him recogni-
tion that there is a very powerful electorate outside
his door every four years. Now, what about this
system? What happens when the elector goes in
behind those black curtains and makes up his
mind about the activities of that judge during the
last 4 or 6 years? How does he really react? I ask
you that. This is the kind of a choice that the
minority plan gives you. Now, let’s talk about the
selection ofjudges and what we really are trying to
achieve here. It’s like Dave Holland says, “We
want good judges.” We want, I say, the best
judges. Let me ask you this. If you are sued or you
sue, where do you go for counsel? Don’t you go to
the best lawyer you know of that you can find to
represent you? And don’t you anticipate that your

opponent will do likewise? All right. If you have a
choice of the best lawyer, as does your opponent,
how do you get that choice? You know it [is] either
because of a personal acquaintance with thatlaw-
yer or you know it by reputation or you know it by
inquiry. So does your opponent. And so you come
into the courtroom, and there you are, down in the
pit, and up there on the bench is sitting this man in
a black robe. Now, this man in that black robe is
going to judge the work of your lawyer and your
opponent’s lawyer, and I would think you would
want to have a judge capable of understanding
and judging their work. He should be at least as
learned in the law and as experienced as these two
good lawyers down there in that pit. Otherwise,
you are not going to get the kind of justice you
expect when you get into that courtroom. In other
words, you’ve got to select a judge who is, number
I, an impartial judge. You’ve got to select a judge
who is learned, who is skilled, who knows his busi-
ness. He doesn’t have to be-and I don’t think he
really should be-the most popular lawyer in the
community, but he’s got to be a man who has the
courage ofhiS convictions. He’s got to be a man
who is free from the onslaught of prejudice. This is
the kind of a judge that will insure the administra-
tion of justice. Now, let me ask you this. If you’re
talking about the Supreme Court, how much of the
electorate, how many of the electorate, of the aver-
age voter even knows who’s on that Supreme
Court?-the court of last resort; as we say in the
minority report, the court of final appellate juris-
diction. Who knows these men? And if they can
name them, if they’re that much advised about the
legal system, who also knows their background,
their experience? How can the average voter be
informed on the selection, especially, of Supreme
Court justices? Not under the present system. How
would they campaign today? They go along, they
go out into the state, they meet a few people. Some-
times they trail along with either the Democratic
or the Republican caravan, and they have nothing
they can or will say, so the public is utterly unin-
formed about them in any way. How can you com-
pare that elective system under those circum-
stances, if you agree with me, with the minority
approach? At least this you know-insofar as the
Supreme Court justices are concerned, that one of
the candidates for that position has been through
a screening, a good, thorough screening, a screen-
ing, perhaps, by 18 men. He has had to be con-
firmed by the Senate of this body, and then he
comes to an election. He is at least endorsed to that
extent, and to that extent his qualifications for
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that job are recognized, and the voters do have an
opportunity to make an informed selection of
judges. Now, this is the criterion of the minority
report. I should like to go back now and take up one
other detail, and that is with regard, again, to the
rules of court. Mr. Holland indicated that the
Supreme Court would have the power to make
rules of practice-“Whatever that may mean”, he
says, Well, for his information, and I think every
lawyer in this room agrees with me, the Supreme
Court has been exercising the power to control the
practice of law for, lo, these many years. NO one be-
comes a lawyer in this state except that they are
admitted to the practice by the Supreme Court.
Moreover, as we all know-that is, of the lawyers
know-that the Supreme Court has created what
is known as the commission on practice, and that
commission on practice-its duty is to look into
the censure, to the discipline of lawyers. This
relates to the practice of law. It is the application
of rules in that regard that we have in mind and
that  all lawyers clearly understand when we talk
about rules controlling the practice of law. It’s that
simple. It’s been used, it’s inherent, it’s been with
us for, lo, these many, many years. Now, I have
not talked about the Judicial Commission or the
Judicial Standards Commission. Neither did Mr.
Holland. Mr. Holland’s-both of us agree that
there should be a Judicial Standard Commission.
All the judges that appeared before us recommend
it, and there is serious reason why we should have
it; and that is, if you have a judge who is disquali-
fied by reason of senility, maybe alcoholism,
maybe repeated failure to perform his duty, today
there is no method by which that judge can either
be censured or removed or retired, short of
impeachment. And I believe impeachment pro-
ceedings have only been used on two occasions in
the history of the Constitution. It is really not a
procedure that should be used, so far as Judiciary
is concerned, except in cases  where it really is
applicable, and as I say, it’s been used twice and
perhaps not really applicable then. But the real
hard-core problem and the real place for improve-
ment in court-in justice andcourtreform-comes
through the creation of a Judicial Standards Corn.
mission. I want to thank the Convention for per-
mitting the Judiciary to more or less avoid the
rules of presenting this in any other manner. I
hope sincerely that what we have said clarifies the
issues, clarifies the difference between the minor-
ity and majority report and that you are therefore
better able to have an informed decision on it.
Thank you.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman,
members of the committee. I feel, before I begin,
that I should tell you something about what kind
of practice I have so you’ll have some way of know-
ing whether or not I have an ax to grind. I belong
to a law firm of three &+ners.  We have a retainer
from the Security Trust and Savings Bank, the
Security Savings and Loan, and the Great West-
ern Sugar Company. Otherwise, we have the same
kind of practice that almost all the smaller law-
yers, at least, in Montana have. We do a small
amount of defense workininsurancecases, but for
the most part we do plaintiffs’ work. I’ve spent the
better part of 10 or 15 years working on Indian
claims cases, and I’ve been fortunate in winning
for four or five Indian tribes some $30 million.
That’s my background--my practice. I’m a little
torn at this moment on whether or not to give the
speech I gave at the cocktail party last night or the
one I’ve been scratching down here today, and I
think wisdom dictates that I give the one I gave
today-No, that I scratched down today. I have no
present ideas of running for any judicial office,
although I have in the past, and if John Harrison
is in the gallery somewhere-I can’t see him for all
those lights-I want to assure him that, at this
moment, I don’t have any ideas about running for
the court. However, this morning I got a commu-
nique from one of the places in this house, saying
that there are three or four people who were inter-
ested in my running for the court, and that’s three
or four more than were interested when I ran for it
the last time-(Laughter)-so, if somebody can
scare up one or two more, I’ll consider it a ground
swell. In the absence of John Harrison from the
galleries, I don’t think there’s anyone in this hall
who knows nearly so much as I do about running
for a judicial office. And, so far as I’m concerned,
the question here between these two, the minority
and majority reports, is whether we elect judges or
whether we select them on some other basis, and
the minority calls its basis themerit  plan. Now, let
me be the first to siy,  from first-hand experience,
that the system we are operating under now for the
election of judges is a rather terrible and terrifying
system. Let me give you an idea of whatit’s  like. If
you do as I did and you run for the Supreme Court
with the announced intention of not accepting any
money from lawyers, you’re in serious trouble
right from the beginning. Now, I did make that
announcement and I did hold to it, although I’ll
admit that one place and another I found in the
neighborhood of $1,100 that was given to me a-
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nonymously. I can tell you honestly that I don’t
know where it came from, but I suspect very
strongly it came from interested lawyers who
respected my request that I not get money from
lawyers. (Laughter) But this is your sole source of
campaign funds when you’re running for the
Supreme Court. You either have lawyers who give
it to you in case you’d win or you have lawyers who
are afraid not to give it to you or you get it from
lawyers who are genuinely interested in your
philosophy of what a court ought to be. But, as I
envision this terrifying prospect, if I were to be
sitting on the court, I didn’t trust myself not to give
a little edge to the fellow who had given me $500
over the fellow who hadn’t given me $500. Or I
didn’t trust myself to say that guy who gave me
that $500 isn’t going to get away with it; I will now
hold for the other fellow. The thinking is this-it’s
basically bad-the American Bar Association
recognizes it’s bad, and it’s-Canons of Judicial
Ethics [ofl  the American Bar Association says
something to the effect that we recognize that this
is a bad system, but, nevertheless, it is the only
source of money for the judges. However, they do
frown on it. They are now working on a system for
elected judges to be able to get money anony-
mously so they don’t know where it comes from.
But, on top of that, if you’re running with-on
short rations-you then must decide just how
you’re going to go about running for this job. Now,
I don’t know where Mr. Berg was or Mr. Kelleher
was, who voices the same sentiment, when I was
running for the court. I suspect that Mr. Kelleher
was somewhere reading about the Baron dehlon-
tesquieu, and Mr. Berg, I don’t know where he
was-(Laughter) But, in any case-in any case,
when I ran for the court, I did not have billboard
number one, and that wasn’t entirely because I
couldn’t afford it. I did not have one inch of space
on the television nor on the radio. I set out to say
what I thought was wrong with the court, and I
started out-before I did that, I filed in the pri-
mary, and I got 25,000 votes. Those were either
automatic votes or they’re accidental votes or
they’re votes against the other fellow-1 don’t
know where they came from. And that wasn’t
many. So I set out to say what I thought was
wrong with that court, what was wrong with its
philosophy, and I picked 15 or 16 significant cases,
and for those of you-probably the lawyers only-
who read those ads, they will agree with me that
they did represent the philosophy of the court that
we have now, as presided over by my opponent.
And I went from 25,000 votes to 80,000 votes. Now,

I got beat, and I have no recriminations about
having been defeated. I let the judges know what1
thought was wrong with them, and for an hour or
two, I may have improved that court, from my
standpoint. But, in any case, I did it, and I didn’t
run the way Mr. Kelleher and Mr. Berg indicated is
the only way it can be done. I ran on an issue, and I
didn’t plaster my face all over the State of Mon-
tana, saying I am or am not better-looking than
the other fellow. I tried to frame issues, and I ran
on them, and I got next to them a little bit. They
got nervous. Now, on top of that, to talk about our
system now, a nonpolitical Supreme Court candi-
date is exactly like the illegitimate kid at the fam-
ily picnic. The Democrats don’t want them, the
Republicans don’t want them, he has nowhere to
go. He has no base from which to operate. I went
400 miles one night to go to Bozeman,  where there
was a major dinner, and some of you delegates
from that area may remember-400 miles, and the
Chairman that night conveniently forgot to intro-
duce me. This is what a Supreme Court candidate
is faced with. As I say, it’s not a good system as we
have it, but I submit to you that in this State of
Montana, where we have different problems from
the problems they have in Missouri or any other
state; where we have strong corporate influences;
where, if I can elect a Governor and, through that
office, nominate and appoint the district and the
Supreme Court judges, I can run this state. I can
run this state. I can own it. And Mr. Berg’s system
doesn’t answer that problem. He’s going to have
an election right after you get that man in there,
and next time he comes up, but after that election
and he survives that election, either he or his
opponent-and if he’s not compatible with the
powers-that-be in this state, his opponent is going
to be-and he is going to win that election and he’s
going to be locked in there for the rest of his life,
because, believe me, the Missouri Plan, the so-
called review where a man runs against his
record-in Missouri in some 30 years, they have
yet-well, no, they have removed one judge. The
people don’t know any more about it than they did
until I ran, when I told them what it was all about.
That’s the plain fact of the matter. Now, there’s no
way in this state that anybody can pick a commit-
tee that can pick a committee who, in turn, can
pick judges that is free from some kind of influ-
ence. In our committee hearings, some youth from
the law school came over and said, “Why don’t you
pick them the way this Constitutional Convention
Commission was picked?” And, fortunately, I was
loaded for that kid. We had-the House picked four
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people, two from each party; the Senate picked
four people, two from each party; the Governor
picked four, two from each party; and theSupreme
Court picked four, two from each party. Do you
know what we wound up with? We wound up with
four attorneys on that Constitutional Convention
Commission who were attorneys for the Montana
Power Company, and one of them became Chair-
man of the commission. Now, it is impossible in
this state-and I didn’t check their otherqualifica-
tions, like railroads and the Anaconda Company
and that sort of thing-but you cannot, and I chal-
lenged Mr. Berg many times and I challenged the
rest of the minority, you cannot pick a committee
in the State of Montana that will be totally free of
that kind of influence. And I’m afraid of it, and if I
have to choose between one or the other, I’m going
to the electorate every time, because I had a
chance-1 had a chance to be elected. With
another few bucks, I might have made it. I’ll
always think so, but even if I didn’t, those people
in the other end of this building became aware
that it’s possible for somebody out here to be
watching them, and I think they may be better
people for it. But, at least, I had a chance. Thank
YOU.

CHAIRMAN GRAYBILL: Mr. To&.

DELEGATE TOOLE: Mr. Chairman, I’m
rising in support of the minority report. I must
confess that when I read this report last night-
the two, both majority and minority reports, I felt
disappointed and frustrated, because I did not feel
that they responded to the needs of justice in Mon-
tana, and this morning I have been making-
writing speech after speech. I have torn them all
up. I rise in support of the minority report as being
the lesser of two evils. I may have more to say on
this later. Mr. Cate may have taken me off the
hook. I am very much disappointed in these two
reports, after all the work that has gone into plan-
ning the Judicial system for Montana, but
between the two, the minority report is the best.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Ladies and
gentlemen, the Chair intends to let you to inquire
of either Mr. Holland or Mr. Berg or to discuss it
further. We do have some proposed amendments,
but before we move into the amendment field, I
want to take the tentative vote that these people
have asked for. So I don’t mind discussion, but I
don’t want you to make your amendments until we
find what we’re going to amend. So, is there other

discussion involving either Mr. Berg or Mr. Hol-
land or yourselves?

Mr. Gate.

DELEGATE CATE: Mr. Chairman, could
I have an opportunity to submit the third plan and
have it participate in this discussion from here on
out?

CHAIRMANGRAYBILL: Is thatthearti-
cle that you have proposed here?

DELEGATE CATE: Yes, Mr. Chairman.

CHAIRMAN GRAYBILL: Has this been
placed around on the desks?

DELEGATE CATE: Yes, it has, Mr. Chair-
man.

CHAIRMAN GRAYBILL: Does anyone
have any objection to Mr. Gate speaking briefly on
his third plan? (No reponse)  Very well. Mr. Cate,
go ahead and explain your proposed Judiciary
Article.

DELEGATE CATE: Thank you, Mr.
Chairman. Mr. Chairman,fellow  delegates. I have
examined the majority plan and the minority
plan, and I think that they are nice pieces of legis-
lation, but that’s exactly what they are. They are
legislation. We were sent here to write a Constitu-
tion, not to legislate, and both of those plans are
simply legislation. I blame it on two things-first
of all, the fact that the committee used the old
article as the source of their beginning; and,
secondly, I blame it on the Montana Plan. The
Montana Plan came on the scene, and everybody
here thought, “Gee, we have to write a plan like
that and put it in the Constitution.” Well, that
kind of a plan, and the minority and the majority
plan, do not belong in the Constitution. I think
that the greatest judicial system that the world
has yet devised is the federal system, and I think
that we ought to stop for a moment and think
about what we’re doing here and compare what we
do with our federal Constitution. The Article on
the Judiciary in the federal Constitution is one
page-one single page-and, in fact, the impor-
tant parts that actually deal with the jurisdiction,
the essential parts, are one-half page-two para-
graphs for the greatest judicial system that the
world has ever devised. The People’s Plan--we’ve
heard of the Montana Plan and the Moses Plan
and the Holland Plan and the Berg Plan-well,
you have on your desk what I’ll call the People’s
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Plan. It’s three short paragraphs, taken almost
word for word from the federal Constitution, and
that’s all that we need to do here in order to per-
form our duty as writers of the Constitution. This
proposal would not change the present system in
any way. It would, however, require the Legisla-
ture to consider the matter after the adoption of
this Constitution and to adopt an appropriate judi-
cial system for the State of Montana, so the work,
and the hard work, that this committee has done
would not be wasted. it could be utilized by the
Legislature, which is the place that it should be
utilized. Furthermore, this plan provides all the
flexibility that will ever be necessary for the
future. This People’s Plan, if adopted, will remain
the provision in our Constitution, I would venture,
until the end of time, because it’s all that will ever
be needed. The Legislature can change the judicial
system in any way that they see fit to meet the
changing times. Furthermore, if you adopt the
People’s Plan, it’s not going to wreck the Consti-
tution. Now, one of the biggest issues that you
heard Mr. Berg talking about and Mr. Holland
talking about was eliminating the JPs. You’ll
recall we had a referendum to eliminate the JPs a
few years back, and it was defeated about three to
one, or two to one-in any event, it was defeated.
And, the point I’m trying to make is that, if we
legislate here, we’re building up that opposition
that you people have expressed such great concern
about. You’re going to defeat the Constitution if
you legislate a Judicial Article. And I submit
there’s no need to do that. The People’s Plan, of
course, would deprive you of the great debates that
are going to take place here in the next day or two.
It would eliminate the bloodbath that’s about to be
made here on this floor, but I would submit this
and I would ask this consideration: that we go
ahead and we discuss the majority plan and the
minority plan, but when the time comes, I will
submit the People’s Plan to you, and I would like to
have you keep that in mind throughout all these
debates, and when the time comes, to vote on not
just the two-the majority and the minority
plan-but the People’s Plan as well. I think thatis
all I have to say, and I would ask that this plan,
which is taken directly from the federal Constitu-
tion, be considered by this Convention. Thank
you.

CHAIRMAN GRAYBILL: Mr. Brown.

DELEGATE BROWN: Mr. President, I
feel that Mr. Cate’s plan probably has a great deal
of merit. I wouldn’t want to give a final opinion on

it at this time, but as a practicing attorney, I’m
certainly going to give it serious consideration,
and it is the type of plan, or at least the goal, I
would try to reach. But we are now going to discuss
the minority and the majority plan, and I would
like to endorse the minority plan. Mr. Schiltz
talked to you about elections. I am not going to get
into the merits of each plan or whether we should
elect or appoint our judges at this time. But, there
is a great deal of merit to the minority, outside of
the elective or appointive provisions of the plan, so
I would ask you: don’t vote against it because
you’re against appointing judges. We can always
adopt this plan and then amend at the proper time.
So, as an attorney-that’s probably a death wish
on Ben’s plan-but I certainly endorse it.

C H A I R M A N  G R A Y B I L L :  M r .  Har-
baugh.

DELEGATE HARBAUGH: I wanted to
ask Mr. Berg a question.

CHAIRMAN GRAYBILL: Mr. Berg, will
you yield?

DELEGATE BERG: I yield.

DELEGATE HARBAUGH: Mr. Schiltz
raised a question, when he spoke, that concerned
me as you were talking about your plan, and my
question is: would judges, after the first election in
which they are opposed, would it be possible under
your plan for them ever again to be opposed, or
would they only run against their record? Would
opposition be absolutely precluded?

DELEGATE BERG: Under the plan as it
is written in the minority, after the first election,
opposltmn  as a competitive race would be elimi-
nated. The judge would run on his record for
approval or rejection.

DELEGATE HARBAUGH: Thank you.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman, I’d
like to make a couple of observations so that we
can reach some kind of intelligent decision as to
which of these plans to start with. As I view them,
there are three principal differences between the
majority and the minority. The majority puts com-
plete emphasis on election of judges at all levels
and contested at all times. The minority would
have an appoint&  judge run contested only  once
and thereafter run uncontested on a Yes/No. I
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submit that we ought to remember that we have
just finished adopting an Executive Article. We
didn’t permit our Governor or any of the other
executive officers to run unopposed. We’ve
adopted a Legislative Article. I submit that we
remember we didn’t let our senators or our repre-
sentatives run unopposed. Another principal dif-
ference is that the clerk of the Supreme Court in
the majority is elective, which I strongly endorse;
in the minority it is appointive. And the third, and
I think the principal reason that I am speaking in
behalf of the majority plan, and I share John
Toole’s concern about its length, and that is the
justice of the peace level of courts. I share the same
concern of my good friend, Catherine Pemberton,
that the basic motivation behind the Montana
Plan and all the rest of the plans are to upgrade
this level of justice in Montana. I think it’s the
sincere wish of everyone here, of everyone in the
State of Montana, to upgrade the level, so the ques-
tion now in determining whether we want to start
on the minority plan here or the majority is, what
would be the best approach. The minority’s
approach is: be silent, don’t say anything about it,
leave it to the Legislature. To me, that would per-
mit the Legislature to retain two JPs per township,
to retain the fee system, and to, in effect, leave it
the way it is. The majority proposal here at least
eliminated the requirement that there be two per
JP-kept at least one elected JP per county and
leaves it to the Legislature to set some qualifica-
tions, some standards, and a monthly salary to
eliminate the monstrous sharing of the fee. As I
mentioned, I share John Toole’s concern about the
length, but I would submit that we ought to make
the decision as to which we are going to proceed
with, on whether we want basically an elective
Judiciary or appointive, and the best method of
upgrading our JP system. I submit that the best
method for us to proceed would be to take the
majority report and take a scalpel to it and cut it
down to where it should be, rather than to take the
well-drafted and brief minority report and add a
transfusion to it. And I, too, will seriously keep
under consideration Jerry’s proposal. Thank you.

DELEGATE ARONOW: Mr. Chairman,
in the discussion there was no mention made of
Section 19 in the majority report, which is the
Commission for Judicial Standards. This is some-
thing that’s new, that is much more workable than
the provision in the minority report. This commis-
sion was created, basically, from the New Mexico
Constitution, which was adopted-or, this provi-

sion of the New Mexico Constitution was adopted
by the people of that state at an election in 1967.
The composition of the commission was changed
somewhat to meet what we thought were the needs
of Montana. This commission will be composed of
three judges, selected by the justices and judges of
the Supreme and District Court ofthe State of Mon-
tana, and not more than one of the commissioners
of the three judicial ones should be a member of the
Supreme Court-therefore the Supreme Court
would not have an undue influence in this
matter-and then there are lay people, two lay
people, who are citizens of the State of Montana,
appointed by the Governor, who are not members
of any of the branches of the government of the
State of Montana. And these five individuals shall
have the power in this commission to examine
complaints against judges, and in the event a
judge is accused of neglect of duty or a loss of
mentality because of illness, excessive drinking,
or drug addiction or illness, they may recommend
to that judge that he voluntarily retire, or upon
investigation, if they find the charges are true,
they can call it to the attention of the Supreme
Court, who will then look into it and, if it’s true,
hold a hearing-or if it looks like there’s probable
cause, I should say, hold a hearing on the matter
publicly and have the right to remove. This is a
method short of impeachment in order to take care
of situations where a judge, because of age, may
become not as mentally alert as he should be or
because of protracted illness or injuries that may
be of a permanent nature, heis  incapacitated from
performing his work. This is a real important pro-
vision. It’s brand-new in Montana. We examined
in our effort not only the New Mexico Constitution,
but we looked into the provisions of the Alaska,
Puerto Rico, Hawaii, California, Colorado, Idaho,
Virginia and Kansas, and the New Mexico one
seemed, with the changes, to fit Montana’s needs,
better than any of the rest of them. And I think you
ought to look at this. This is applying only to
judges, and the only way presently to remove  a

judge is through impeachment. We have tried to
provide in the majority article for all of the things
that we knew. Now, when the complaint has been
made by Mr. Berg on the length of the article in
relation to the jurisdiction of the District Courts,
we, as Mr. Holland mentioned, we looked at some
shortcut language. There are three pages in the
Revised Codes of Montana of 1947-there’s alittle
over three pages of headnotes of cases decided by
the Supreme Court of Montana interpreting the
provisions as to the jurisdiction and authority of
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the District Courts, and wefeltthatthose decisions
should not be thrown out the window, that they
are encompassed, that they do show the way, and
when we adopt the same language in the present
Constitution, we also adopt all of the interpreta-
tions by the court of this language. When we have
new language and change it, then we don’t know
what we may get in the way of interpretation.
There is an uncertainty in the affairs of men and
women-you are never sure. I suppose you think
you may have a good lawsuit against somebody.
With this new language, if the Supreme Court
could, without ever deciding the merits of your
lawsuit, could say that you brought your lawsuit
in the wrong court or that the District Court does
not have jurisdiction to hear the case or hear the
matter. Those are real important matters, in my
mind. Now, as to the matter that Mr. Berg brought
up as to the jurisdiction of the District Court and
the Justice Court, we also have hopes that the
Legislature will implement the Justice Court, and
in our notes and comments, we have laid down
some guidelines, hopefully that we may have a
system of justice courts that will, in effect, be small
claims courts. And in the more populated areas,
they will be staffed or the justice of the peace will
be a qualified lawyer. We did have to start the
jurisdiction of the District Court at $300. This is a
technical matter, because the present statutes and
the-only give the Justice Court jurisdiction up to
$300. If we started the district courts out with 1,000
or $3,000, which we discussed in the committee,
then there would be a hiatus between the-and it
might be a year-if this Constitution is adopted
and goes into effect, it may be a year before the
Legislature meets and gets around to raising the
jurisdiction of the Justice Court, and you would
have a hiatus of a few hundred dollars or a thou-
sand dollars, where you’d have no court in which
to bring your action. So we had to do this in order
to not leave that vacant spot. I see it’s about 3
o’clock, and it’s about the recess time, and I have a
great deal more that I would like to say, but I am
going-but I think it’s a bad thing to talk after
recess time. Thank you.

CHAIRMAN GRAYBILL: The Chair
would like to decide before recess, if possible,
which of these plans we’re going to follow. Now, I
would like a show of hands of all the people that
still expect to talk on whether we should go one
way or the other on this first motion. One, two,
three, four, five-well, all right, in that case we
won’t attempt it. Now, what we’re going to do is,

when we are all through talking, we’re going to
have the Chairman of the committee make a
motion to consider the majority plan, and then you
can either adopt or not adopt that, and ifyou vote
against that, I will presume that you want to work
on the minority plan. We will not do that, however,
until you’re through debating, but I do hope you
will keep your debate cogent to the issue of which
plan and not to the specifics of the plan. I think
we’ve had a lot of discussion now about the specif-
ics, and let’s not discuss the specifics too detailed
now, because we’ll be discussing that after we get
on one plan or the other.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, I have the floor now, so I’ll say a couple of
words first. (Laughter) That was kind of tricky on
my part, but I wanted to express my pleasure in
having had the opportunity to serve on the Judi-
ciary Committee. I picked that committee for a
specific reason, because if you don’t trust them
particularly, get there where you can watch them,
so that’s what I did. (Laughter) And, in watching
them, I sat for many days and for many hours
listening to what you have listened to today, and
all very interesting, but my mind finally got kind
of confused. And, so, I finally decided that some-
where along the line I’d have to sort out the things
that were going on, so I took the first thing first.
And it’s this simple: in either plan you can amend
or adopt, change or alter it as you see fit, so we can
pretty near do anything with either plan. But I
picked the majority plan for one reason, and that
was because we elect. If you pick the minority
plan, in a left-hand way you get to do it, but to me
it’s an appointive plan. It’s that simple. I move we
recess until 3:15.

CHAIRMAN GRAYBILL: All those in
favor of recessing, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

(Committee in recess until 325  p.m.1

CHAIRMAN GRAYBILL: The Commit-
tee will be in order. Please close the rear doors, Mr.
Monroe, or someone. Very well. Is there further
discussion on the issue of the majority or the
minority report?

Mrs. Spew.
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DELEGATE SPEER: I would say that I
reject  the majority report. I think the first criteria
which we are to apply to the provisions of the new
Constitution was whether it was flexible, and it
seems to me that this majority plan for the Judi-
ciary completely lacks flexibility. In fact, it freezes
into the Constitution the present system. I think
there is no reason, because we made, perhaps, a
mistake in retaining all of the elected officials in
the Executive branch, that we should repeat the
same error in this.

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHERT: Mr. Chairman,
would Mr. Berg yield to a question?

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: I yield.

DELEGATE REICHERT: Mr. Berg, if we
vote in support of the minority proposal, would it
be possible to have the judges run for election
instead of running against their record?

DELEGATE BERG: Well, I would antici-
pate amendments with regard to the selection of
judges if the minority report, as it is written, is not
accepted on the selection of judges. We do have, in
the minority, an alternate plan which we will pre-
sent if the present plan-1 think it’s Section 7-is
unacceptable to the Convention.

DELEGATE REICHERT: Thank you.

CHAIRMAN GRAYBILL: Mrs. Bowman.

DELEGATE BOWMAN: Mr. Chairman, I
rise in support of the minority plan for many rea-
sons. One of them is that I am a member of the
minority-(Laughter)

CHAIRMAN GRAYBILL: Always, Mrs.
Bowman?

D E L E G A T E  B O W M A N :  A l w a y s ,  M r .
Chairman. Thus far. (Laughter) However, at this
time, there are two compelling reasons why I hope
that the body will decide to discuss the minority
report. I agree with Miss Speer  that the majority
report is totally inflexible. Concerning the justices
of the peace, by putting the justices of the peace
into the Constitution, as the minority report has
done, is going to make any reform which is done in
that area completely piecemeal and complicated,
whereas, reform, which we all agree is necessary,
will be much easier if we go with the minority plan.

I feel that in writing a constitution, we are doing
our job poorly if we go into detail in setting up a
court system. I feel it is unnecessary, because the
Legislature can create courts when they are
needed and if they are needed in special areas. I
think that the majority makes this-if not impos-
sible, it certainly makes it difficult. I feel that the
majority has shown a decided lack ofimagination
in writing their report. I must take issue with my
friend, Mr. Schiltz.  I feel that, under our plan he
can, indeed, run for the Supreme Court if that is
his desire. I feel that in the majority plan, history
has proven that we do not elect judges-they are
appointed-and we, more or less like sheep, go and
reappoint them. Therefore I urge you to accept the
minority proposal.

C H A I R M A N  G R A Y B I L L : Now that
everyone is here, the Chair would like to once
again clarify the issue. The issue is whether or not
to proceed down the majority or the minority
report. Some mentioned to me at the recess that
they thought that they would not then have the
language of the opposite report available. That is
not the case. You may amend as freely as you want
to,  but the point is that we are not going to proceed
down both of them as we did before, and we may
want, in fact, to proceed down the minority report
first, So it’s not going to forestall any debate, any
discussion. So the issue is really only whether to
start with the majority or the minority report and
proceed down it. That’s what the committee has
asked.

Mr. Holland.

DELEGATE HOLLAND: Mr. Chairman,
I think they’ve been-that the issue of which of the
two reports to go down has been fully discussed,
unless somebody else had something on the mat-
ter. This is not which plan you’re adopting, but
just which plan you want to have presented to you
for your amendment and your vote, and at this
time, I will move the Committee of the Whole start
to consider the majority report of the Judicial
Article section by section, and I’ll ask for a roll call
vote on that measure.

CHAIRMAN GRAYBILL: Very well. Mr.
Holland’s motion is that we consider the majority
report. I would like to say that if you sustain that
motion, we’ll consider the majority report. If you
defeat that motion, we’ll go to Mr. Berg and the
minority report.

Mr. Berg.
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DELEGATE BERG: Mr. Chairman,  as  a
substitute motion, I move  that we consider the
minority report. (Laughter)

CHAIRMAN GRAYBILL: Very well. Mr.
Berg has made a substitute motion that we con-
sider the minority report, and I would also make
that a roll call.

Mr. Swanberg, for what purpose do you rise?

D E L E G A T E  S W A N B E R G :  I  m e r e l y
wanted to inquire, Mr. President, whether, as we
consider either of the reports, we’ll be able to
switch back and forth?

CHAIRMAN GRAYBILL: I don’t know if
you’d call it switching back and forth, but all of the
language is available, and anything may be
amended as we go through. So, in a sense, the
answer is yes.

Mr. Ward.

DELEGATE WARD: Mr. Chairman, I
have risen about three times, and I was cut off
before recess. I would like to say a few words, if
possible.

CHAIRMAN GRAYBILL: Very well.

DELEGATE WARD: Muchdiscussion has
come about on the Judicial Article, as such. I am a
doctor. I have performed surgery and transfusions
both. I have also had surgery and had transfu-
sions. I’d much rather give a transfusion than do
surgery, either one. Secondly, there’s been a lot of
talk about elective process-election of officials.
As I see it, at the present, if we adopt the majority
report, we will not give our voters any selection.
This is what I call a “railroad”.

CHAIRMAN GRAYBILL: Very well. The
issue is on the substitute motion of Mr. Berg that
we begin and proceed down the minority report.

Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
before recess, I understood that there were some
seven or eight who still had comments to make
relative to this, and, quite frankly, I’d like to hear
those comments before I make up my mind.

CHAIRMAN GRAYBILL: I haven’t cut
anyone off yet, but if they don’t stand up and take
the floor, I’m going to put the vote.

Mr. Garlington.

DELEGATE GARLINGTON: Mr. Chair-

man, I guess what I have to say has a bearing on
which one of these to start on. I wouldn’t take the
time of the Convention to do this except that this is
the field to which I have devoted my life, and I feel
more  at home in discussing the problems of the
legal profession than any other. There is clear
agreement on the part of all that we do need good
judges. It would be obvious that they have to come
from the practicing bar in the area in--where they
are to serve. The question is how to recruit them.
They cannot be recruited by the attractions of
high pay, because the judges don’t receive high
pay-nor by great prestige, because the judges do
not have that-not by exciting work, because the
work of the judge is anything but exciting. I think
the real attraction for it to a lawyer is that it fills
his sense of willingness to render a good public
service. Now, what is involved in the decision of a
lawyer who is considering whether to go on the
bench? This is the thing that I would like all of the
lay people here to consider quiteclose!J,,  becauseit
is one of the root problems in getting any man to be
willing to get on the bench. I have known of this
problem for many years in our community. In the
first place, anyone, any lawyer in private practice,
is required to give up all of his private practice and
his connections of every kind. He must sever him-
self totally from the private practice of law, which
has provided the support for him and his family.
In the four years that he serves on the bench, of
course, all of his clients go to other lawyers, make
other connections, and they aren’t instantly avail-
able to him should he return to active practice four
years later. He must face, during the years he is on
the bench, the fact that he must undergo the type
of ordeal that Mr. Schiltz  very feelingly described,
and I have the utmost sympathy for anyone who
has to try to conduct a nonpartisan campaign
with such funds as he can save on his judicial
salary. If he loses at the end of four years, you
want to remember that he then begins at absolute
rock bottom. He has no clients, no office, no
library, no nothing. And if he’s a man with a
family and commitments for a mortgage on his
home and other obligations, this is a pretty fright-
ening thing to face. So the fact of life is-the sim-
ple, brute fact of life-that there are not very many
lawyers who have any kind of a stable, private
practice and family obligations depending upon
them who are willing to give up all those things, to
risk all of this for the purpose of going on the
bench. And I suggest to you that this is primarily
the reason why 66 out of 84, if those be the figures,
of the contests for judge were not contested. It
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simply has not been a very attractive position to
get into. Now, the major issue seems to be that you
dare not risk the appointment plan, and I just
want to say that if these figures are right, then in
the last 20 years in Montana when we have had
the open election plan readily available to us, only
18 out of 84 election opportunities were even
sought by the voters. And even though the
appointment plan we have involves no screening
and is utterly and thoroughly political in its func-
tion, it seems not to have worked too badly,
because there has not been any feeling on the part
of the public that there should be any contest most
of the time with whoever has been the incumbent
judge. This would teach me that if you have a plan
that does involve some careful screening, does
involve confirmation by the Senate, and does
involve a more secure future in rendering the pub-
lic service on the bench, then it would help us to
obtain a better quality of judicial candidate to
begin with, and by this I mean, primarily, some-
one in the younger phases of his life who is willing
to dedicate himself to a career of public service on
the bench. And I think we all would find that those
who have served on the bench for a substantial
period of time learned to be, and do become, the
careful, impartial judicial officers that it-is the
real target of all of us. And for that reason, I feel,
like Mr. Toole, that the minority plan offers us
greater advantages in this direction than does the
majority plan.

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: Mr. Chairman,
the question before us is whether we are going to
consider the minority plan or the majority plan
which has been offered to us. Thus far in the Con-
vention, it has been the practice of this body to
base on-  considerations upon what are essentially
restatements of existing articles in the Constitu-
tion. The majority plan is essentially a restate-
ment of existing articles in the present Con-
stitution. The minority plan is a new article which
has been proposed by a minority of this commit-
tee. I suggest to you that if we now, at this stage of
the Convention, abandon the mode of operation
which we have adopted thus far, we are entering
onto dangerous ground. The Convention, up to
this point, has taken the position that it is the
function of this body to proceed with caution and
to make amendments to the existing Constitution
and to improve it where we may, so that when we
submit this finally to the voters, they will be faced
with a document which is relatively known to

them and which has little change but some
improvement. If we now strike off onto new terri-
tory, after having already basically adopted the
form of the two branches of government which we
have considered, I suggest to you that we may
create a Judiciary which is entirely out of propor-
tion to the Executive and to the Legislative
branches which we have considered. If we are
now, at this point, going to change and instead of
restating or amending the existing Constitution,
strike off and write a new Constitution, which in
my opinion is what we should have done, then
there is no question that we should, at this point,
adopt, by voice vote, Mr. Cat&s proposal and pro-
ceed to the next section.

CHAIRMAN GRAYBILL: Mr. Heliker.

DELEGATE HELIKER: Mr. Chairman,
when a professor of economics arises to speak on a
subject like this, I suppose the tendency is to dis-
miss him as simply a temporary refugee from the
ivory tower. So I will begin by qualifying myself.
Over the past eight years or so, I have had con-
siderable experience with the courts of Montana
and of surrounding states. I have testified as an
expert witness in 12 of the 18 judicial districts of
Montana. I have worked with lawyers in all of
them. I have also testified in the courts of Alaska,
Washington, Utah, Wyoming, South and North
Dakota. So, I’ve had, I think, whatmightbecalled
a “worm’s eye view” of the operation of the courts,
and I suggest to this body that this question ofthe
selection of judges is a very serious matter, one
which we should approach with a good deal of
conservatism and a good deal of thought. Now, I
do not agree with everything that Mr. Holland
said. I would like to enter what might be called a
concurring opinion. I concur with the results. I
think we should adopt, with certain changes, per-
haps, the majority plan. I came here prepared, I
must say, to vote for the Montana Plan. I listened
with-in great detail, great length, the presenta-
tion made by the citizens’ committee in Missoula,
and I said, if certain obvious defects in that plan
could be patched up, if they could be fixed by the
Judiciary Committee of this Convention, then I
would go with them. But what Mr. Berg has said
here today on the floor is, essentially, that they
found it impossible to fix up that plan and there-
fore they intend to pass it on to the Legislature,
Now, I don’t think the Legislature is going to be
able to patch it up if they couldn’t patch it up. Now,
in my view, the Montana Plan has not been made
viable by the minority and their plan is no better-



1034 MONTANA CONSTITUTIONAL CONVENTION

not as good, as a matter of fact-because of the
minority’s acceptance of two false principles: one,
the Constitution must be as brief and as succinct
as possible; and, secondly, that everything possi-
ble should be left to the Legislature. We should not
legislate in the Constitution. These two principles
have been used before, will be used again in this
Convention, I think, to defeat the interests of the
people. I believe that the majority proposal is a
substantial improvement on the past and the
present Constitution and contains the seeds of
possible future improvement, and I therefore favor
the majority proposal.

CHAIRMAN GRAYBILL: Mr. Heliker-I
mean, Mr. Kelleher.

DELEGATE  KELLEHER :  I  never
thought, Mr. Chairman, that I would ever disagree
with my very learned brother, George Heliker. I
only want to speak once today, and I have a
motion for an amendment that has been placed on
all the desks, and I would like to know whether it
would be in order to do it-to submit this amend-
ment to the minority report at this time, andifnot,
I’ll just sit down.

CHAIRMAN GRAYBILL: It isn’t in order
at this time as far as I can see, but I can’treally tell
because this is one desk thatit  didn’tgetplaced on.

DELEGATE KELLEHER: Would a page
come up here, please, and I’ll give them my copy.

CHAIRMAN GRAYBILL :  W e l l ,  b y
nature, it’s an amendment to Section 7.

DELEGATE KELLEHER: Of the minor-
ity report, yes, sir. It resurrects the Montana Plan
in part.

CHAIRMAN GRAYBILL: All right,
well-No, it’s not in order.

DELEGATE KELLEHER: Thank you.

CHAIRMAN GRAYBILL: That does
count, Mr. Kelleher, as once. (Laughter) I’m sure
the body will sustain me in holding you to your
word, Mr. Kelleher. (Laughter)

All right. I see no one else up for debate, and
the issue is the substitute motion of Mr. Berg that
we begin consideration with the minority report.
Now, once again, the purpose of this is that the
minority and the majority reports are quite differ-
ent in direction and scope. This is not like the
Legislative Article, where they were fairly similar,

and since they’re quite different, both the majority
and the minority sides of the Judiciary Committee
want to consider one or the other. That does not
mean that you cannot amend anything they put
in, and if you want to amend it out of the other
report, that’s fine; I guess you’ll just have to make
sense out of what you’re doing. So, all we’re doing
is deciding where to start. And if you consider-if
you sustain Mr. Berg’s motion, why, he will be the
leader of the discussion. And if you sustain Mr.
Holland’s motion or if you vote against Mr. Berg’s
motion, Mr. Holland will be the leader, but you
have free rein to amend. Now, the Chair does feel
that you’ve had-and the Chair would like to
express its judgment that this body has had the
benefit of a great deal of legal talent this morning,
and it seems to me that the Chair would be per-
fectly in order to rule very tightly on the fact that
you’re on the subject from now on. And we don’t
need to discuss broad generalities, but only the
language. So, from now on, when we get going,
we’ll try and stay right on the point. Now, so many
as are in favor ofMr.  Berg’s substitute motion that
we begin proceeding on the Judiciary Article by
using the minority report, please use the voting
machines and vote Aye; so many as are opposed,
vote No. A No vote is for the majority report. Have
all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Very well. Will
you tally the vote.

Aasheim , Nay
Anderson, J. Nay
Anderson, 0..  Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
A m e s s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Aronow N a y
Artz ..__......._..____......__.  N a y
Ask.................................Absent
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Belcher  . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Berg...................................Aye
Berthelson Aye
Blaylock...............................Aye
Blend . . Aye
Bowman...............................Aye
Brazier Nay
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Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Champoux..........................Absen  t
Choate.................................Ay  e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt.................................Absen  t
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Garlington.............................Ay  e
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Hanson, R.S., . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Johnson ............................... Aye
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
K&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Leuthold............................Absen  t
Loendorf...............................Ay  e
Lorello..............................Absen  t
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ayes
Martin.................................Ay  e
McCarveI . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil ............................... Nay
Melvin.................................Ay  e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
N o b l e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton ............................. Aye
Rebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Roeder.................................Ay  e
Rollins, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Schiltz ................................ Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
S kari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks.................................Ay  e
Spew.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden................................Ay  e
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mr. Chairman . . . . . . . . . . . . . . . . . . . . . . . . Nay

CLERK SMITH: Mr. President, 49 voting
Aye, 37 voting No.

CHAIRMAN GRAYBILL: 49 having
voted Aye, 37 having voted No, Mr. Berg’s substi-
tute motion prevails, and we will proceed with the
minority proposal, the text of which is on page 40
in the booklets and the comments at which start
on page 46 in the booklets. Will the clerk please
read Section 1 of the Judiciary minority proposal.
Page 40. Will you please read Section 1, Mr. Clerk,
on page 40.

CLERK SMITH: “Section 1, Judicial
power. The judicial power of the state is vested in a
Supreme Court and District Courts and such other
courts as may be provided by law.”

CHAIRMAN GRAYBILL: Very well.
Now, for what purpose do you arise, Mr.
Habedank?

DELEGATE HABEDANK: Mr. Presi-
dent, I wish to explain my failure to vote. I am not
wishy-washy. I am willing to take a stand. But Mr.
Tom Ask, who is in favor of the majority proposal,
had to leave, and he requested that I abstain
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because pairing was not allowed, and I therefore
did.

CHAIRMAN GRAYBILL: Very well.
Your explanation will show on the journal.

Mr. Berg.

DELEGATE BERG: I move the adoption
of Section 1 of the minority report. The minority
report on Section 1 is as brief, is as intelligible as
the Section 1 of the proposed article of Mr. Cate. In
fact, it’s nearly identical, except this-that it vest
judicial power not only in the Supreme Court but
also in the District Court. It recognizes, then, two
constitutional courts, being the Supreme Court,
which as you will note is a court of final appellate
jurisdiction, and in the District Court, which is the
principal, single trial court. Now, I should like to
observe this, and I would like you to observe this in
considering Section 1. It is nearly identical with
Section 1 of the majority report, with the excep-
tion, of course, that it does not mention the justices
of the peace as a constitutional court. It is the
belief of the minority that justices of the peace
should be left as a legislative court so that they are
a flexible court, so that over the years they may be
adjusted for the complexities of rural and urban
situations. In other words, in rural areas, justices
of the peace will have to be an entirely different
court than they may eventually be within the cit-
ies or the urban areas, and for this reason, if we
lock them in the Constitution and we set their
jurisdiction in the Constitution, we render them
that much more inflexible. That was the reason
that the minority omitted them. You will note that,
in the minority report, only two courts are consi-
dered constitutional courts, which will not be, as
far as jurisdiction or power is concerned, inter-
fered with by theLegislatureor  theExecutive, and
this, the minority believes, is consistent with the
separation of powers. In other words, the judicial
power will be vested by the Constitution in the
Judiciary and in the Supreme Court arid in the
District Court. The additional judicial power will,
so far as the justice courts are concerned, be left for
the Legislature to delegate. But only to that extent
does the Legislature delegate powers, and not to
either the Supreme Court or the District Court.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Berg’s motion that Section 1 of the
Judiciary Article, minority report, page 40, be
adopted. The proposal is: “The judicial power of
the state is vested in a Supreme Court and District
Courts and such other courts as may be provided

by law.” So many as shall be in favor, please say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it. Now, Mr. Berg, since you didn’t move that that
be reported, I wonder if you’d put it over again?

DELEGATE BERG: I now move that his
committee, after having had consideration of Sec-
tion 1 of the minority report, when it does rise and
report, adopt Section 1 of the minority report.

CHAIRMAN GRAYBILL: All in favor,
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it, and so ordered. Will the clerk read Section 2.

CLERK SMITH: “Section 2, Supreme
Court powers. The Supreme Court shall have final
appellate jurisdiction and general supervisory
and administrative control over all courts. The
Supreme Court may make rules for the practice of
law and judicial administration in all courts. The
Supreme Court shall have such power to make
rules of procedure as may be provided by law. The
Supreme Court shall have original jurisdiction to
issue, hear and determine all writs appropriate to
the exercise of jurisdiction, including the writ of
habeas corpus.” Section 2, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: I move that when
this committee does arise and report that it adopt,
after having under consideration Section 2 of the
minority report, that it adopt the same.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Section 2 deals with
the appellate power of the Supreme Court. It
defines the appellate court power as final appel-
late power. We used the word “final appellate
power” with specific reference to the Supreme
Court and with the idea that, by vesting final
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power in the Supreme Court, it not only indicated a
place where litigation would finally come to rest,
but that it would permit the creation in the future,
if it became necessary, of intermediate appellate
courts, and the word “final” would be so
construed. With regard to therulemakingpowerof
the Supreme Court, we have categorized or classi-
fied that into two parts: that which relates to. the
internal function of the judicial system and, as I
indicated in my earlier remarks, relates to the
rules of practice, the conduct of lawyers before the
court, their admission to practice and their control
of practice. It would-insofar as administration of
all courts are concerned, it will permit the central-
ized administration ofthe judicial system and vest
it in the highest court, the Supreme Court. As I
indicated to you, we are one of 13 states that do not
have it; we are now one of three considering
whether we should have it. Insofar as the rules of
procedure are concerned, we have very carefully
circumscribed and limited the power of the
Supreme Court to make rules. Indeed, in effect, we
have left the rulemaking power to the Legislature
but, in effect, permitted the Legislature, as it has
in the past, to give to the Supreme Court rulemak-
ing power, but we have limited to the rules of proce-
dure because of our fear of what might occur if we
gave them rulemaking power in the field of evi-
dence. Again, the last paragraph relates to the
original jurisdiction of the court to issue writs.
Now, we have said that they may issue and hear
and determine all writs appropriate to the exercise
of its jurisdiction. Note that we have specifically
included the writ of habeas corpus. About all we’ve
done insofar as the old Constitution is concerned
is this, that we have eliminated the enumeration
of the various writs of certiorari, mandamus, pro-
hibition, and so forth. We do not think that’s
necessary, because we believe that all writs neces-
sary to the exercise of its jurisdiction is adequate.
Indeed, as we examine constitutions of other
states, that is almost consistently the language
used for appellate jurisdiction insofar as original
or remedial writs are concerned. However, with
regard to the writ of habeas corpus, because we do
think that that is a writ that is so essential to the
preservation of the liberty of an individual, that it
ought to be emphasized by including-and speci-
fied within the power of the Supreme Court to issue
such a writ. We, however, did not think it neces-
sary to legislate on that and provide for the proce-
dure of the issuance of the writ, as does the old
Constitution. We therefore eliminated the proce-
dural provisions, but we kept the writ intact. We

felt that, in spite of the fact that within the Bill of
Rights it is said that the writ of habeas corpus
may not be suspended except in case of invasion,
that, nevertheless, it ought to be reemphasized in
the Judicial Article that it ought to be a writ that
not only the District Court but also the Supreme
Court can on occasions issue if necessary.

CHAIRMAN GRAYBILL: Mr. Berg, the
Chair does not wish to debate, but I would like to
inquire of you about this section, and without
objection, I’d like to ask you a question. Will you
yield?

DELEGATE BERG: I yield.

CHAIRMAN GRAYBILL: In line 11, page
40, you use the word “final”, which I heard you
explain. I have checked the Judicial Article of the
present Constitution, and it does not use the word
“final”; and I have checked the United States Con-
stitution, Article III, and it does not use the word
“final”; and I am aware of what you say about
inferior court-or about intermediate courts. My
question is this: Are we likely to confuse people
that we have somehow done away with the right to
appeal from the Montana Supreme Court to the
U.S. Supreme Court cases which involve federal
questions?

DELEGATE BERG: Oh, I would not think
so, because that would be controlled entirely by
the United States Constitution, which I think at
all points would be superior.

CHAIRMAN GRAYBILL: May ! ask you
another question?

DELEGATE BERG: Yes, I yield.

CHAIRMAN GRAYBILL: Granting that
it wouldn’t do away with the federal jurisdiction,
which I am sure you and I would agree to, do you
believe that it’s not misleading to the public to say
that it’s final?

DELEGATE BERG: No. In fact, I think it
better specifies insofar as jurisdiction within the
State of Montana is concerned that this is a court
of last  resort.

CHAIRMAN GRAYBILL: Very well.
Mr. Cate.

DELEGATE CATE: Mr. Chairman, I’m
on page 47, which is the comments on the minority
proposal, and I would move to strike, from Section
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2 of the minority proposal, lines 23, 24, 25 and 26,
which provide that the Supreme Court may make
rules for the practice of law and judicial adminis-
tration in all courts and that the Supreme Court
shall have the power to make rules of procedure as
may be provided by law. The Supreme Court at
this time does presently have this power, but it is
legislative power. It’s subject to change by the
Legislature, and what these two paragraphs mean
is that whoever controls the Supreme Court of
Montana controls the entirelegal profession of the
State of Montana, and I think that’s a dangerous
thing to do. Lawyers have traditionally fought for
independence and have maintained independ-
ence. Over the years, there has been a movement
in the State of Montana to, what they call,
“integrate the bar”. In other words, make all law-
yers members of the bar. By mandate, you would
have to be a member of the bar association in order
to practice law in Montana, and it’s a method of
controlling the lawyer who doesn’t agree with the
establishment-this type of thing. And it’s a
dangerous thing to do. And I think it’s unneces-
sary to place this type of power in our court with-
out having the right of the Legislature to regulate
it, and I make that amendment for that purpose.
Thank you very much.

CHAIRMAN GRAYBILL: Very well. Mr.
Cat&s amendment deletes lines 23 to 26 on page
47, or it deletes lines 13 through 16 on page 40, and
has the effect of taking the rulemaking power out
of Section 2. Is there discussion?

Mr. Davis.

DELEGATE DAVIS :  M r .  P r e s i d e n t ,
would you give consideration to the fact of
whether we should see if the minority would mind
subdividing these different matters as we go along
so we could treat them-1 think it may be even
more important as we get further down. We’re cov-
ering an awful lot of ground in each sentence here,
which really are different subject matters. It just-

C H A I R M A N  G R A Y B I L L :  W e l l ,  M r .
Davis-

DELEGATE DAVIS: Would you consider
that, Mr. Berg?

CHAIRMAN GRAYBILL: Mr. Davis, the
rules say “section by section”. Now the way, it
seems to me, to get at your problem is-Mr. Cate
has taken two sentences out; if you want only one,
make a substitute motion to delete only one and I’ll
recognize it.

DELEGATE DAVIS: Oh, I mean if they
will subsectionize  the first paragraph-this deals
with different subject matter as a subsection, is
all. I don’t-I’m not moving that. I just wonder if
you think it would be advisable.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Insofar as I’m con-
cerned, as a matter of style, if you want to call it
subsection 1, subsection 2, and subsection 3, I
have no objection. And I really believe that when
and if this gets to Style, some of those form
changes will be made, but I do believe that each
sentence contained within the paragraph relateto
the general subject matter as relating to the power
of the Supreme Court.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I
don’t have any strong hope that this expression of
mine is going to receive a favorable ear. However,
I have the feeling that we’re getting at this a little
bit faster than I had hoped we would. Mr. Holland
has been off the floor for the last few minutes, and
he’s in effect the floor leader for the majority,
attempting to draft an amendment that’s quite
aways  down the road. In the meantime, I think
there are some rather important things that are
going by that we aren’t-that are rathertechnical,
and I think we should have until our next session
on Tuesday to start on the rest of this debate.

CHAIRMAN GRAYBILL: The Chair is
going to rule you out of order at this time. We’re
considering an amendment to delete lines 23 to26.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move as a substitute motion that Section 2,
Supreme Court powers, be amended after the word
“powers”, in line 20, by inserting the word “I’‘-or
maybe we can have “(1)“. And I insert-1 further
move that in line 23, that we insert before the word
“the” “(2)“. And I further move that on line 25 we
insert the “(3)“. And on line 27 that we insert the
word-or, insert the number (4) before the first
word “the”.

CHAIRMAN GRAYBILL: Very well.
Your substitute amendment is accepted, and the
issue is now on the substitute amendment to
number the paragraphs of Section 2. All in favor,
say Aye.

DELEGATES: Aye.
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CHAIRMAN GRAYBILL: Opposed, say
NO.

(No response)

CHAIRMAN GRAYBILL: The Ayes have
it, and so ordered. Very well, since that was a
substitute motion, Mr. Cate, that wipes off your
amendment and we are now discussing Section 2,
sub. 1: “The Supreme Court shall have final appel-
late jurisdiction and general supervision and ad-
ministrative control over all courts.”

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman,-
I’m using line 40-m page 40, which happens to be
my habit, I guess, and on line 11 of page 40 and
line 12, I move that Section 2 ofthe Judicial Article
be amended by striking the words “and general
supervisory”.

CHAIRMAN GRAYBILL: Mr. Schiltz.
your motion is well taken and you may discuss it.
You  have stricken the words “and general
supervisory”-in your amendment.

DELEGATE SCHILTZ: Yes. May I speak
to it?

CHAIRMAN GRAYBILL: Yes, sir.

DELEGATE SCHILTZ: This is an old
hangover from the 1889 Constitution, and it looks
like just general words, but as a result of those
three magic words, the Supreme Court in 1892, in a
case that might have been the Boston-Montana
Copper Company case-1 think that’s it-
invented a writ, an extraordinary writ, called the
writ of supervisory control, whereby they con-
trolled a judge and his court in the city of Butte-
this was part ofthe War of the Copper Kings. Since
then, the writ of supervisory control has been used
very sparingly, and every time the Supreme Court
of Montana used it, up until about the last 20
years, it said, “This writ must be used very care-
fully and only under unusual circumstances.” In
the last 16 or 17 years, this writ has been used with
great frequency when an appeal would have lain
just as well or when some other appropriate writ
would have served the same purpose. I think that
you will find that the district judges find them-
selves universally insulted by the use of the writ of
supervisory control. It isn’t used as carefully and
sparingly as it used to be, and that writ can be
eliminated by the simple expedient of striking the
words “and general supervisory”.

CHAIRMAN GRAYBILL: Is therediscus-
sion of Mr. Schiltz’ amendment to eliminate the
words “and general supervisory”?

Mr. Aasheim.

DELEGATE AASHEIM: (Inaudible) Mr.
President.

CHAIRMAN GRAYBILL: All right,
what’s your point?

DELEGATE AASHEIM: I think we’re get-
ting confused by jumping back and forth here.
Why don’t we stay on either one area or the other?
We have the comments on page-what?-47, and I
would like to move, if it’s in order, that we stay on
the minority proposal and stay with the comments
beginning on page 46.

CHAIRMAN GRAYBILL: You maymake
your point, Mr. Aasheim. I don’t feel it’s in order.
The Chair has a reason for using the other one.
You may use whichever you like, and I’ll try and
keep both references, but it’s not in order. We have
a motion before us.

Mr. Berg.

DELEGATE BERG: In answer to Mr.
Schiltz, I asked the intern to determine how many
times the writ of supervisory control has been
employed by the Supreme Court. Since 1900, it has
been used 21 times. That is, it has been applied for
21 times. It has been issued 15 times; it has been
denied 6 times. And the case to which Mr. Schiltz
had reference with regard to the so-called War of
the Copper Kings was Hinsey versus the District
Court, and in that case the writ was refused but the
court laid down the principles under which it will
be issued, and they are these: “the writ of supervi-
sory control is one to be seldom issued and then
only when other writs may not issue and other
remedies are inadequate, and when the acts of the
court complained of’-complained of as threaten-
ed-“will be arbitrary, unlawful, and so farunjust
as to be tyrannical.” Now, it seems to me that the
employment of such a writ, whether it’s unique in
Montana or not, has a fitting place within our
jurisprudence. It is carefully circumscribed by the
court. It has not been used flagrantly; it has not
been abused. Moreover, the words “general super-
visory control” are not limited, in spite of the use of
the writ of supervisory control, to the use of that as
a method of simply controlling litigation in the
lower courts. The words “supervisory control”,
when coupled with “administration’‘--meaning
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general supervisory control and administration-
include the vital need for supervision of adminis-
tration of the entire Judicial system, and as I think
I have emphasized, we are one of the very few
states that does not employ it, and if we fail to
encourage its use or at least to enable it here now
in our court system, we will have taken a step
backward. We’ll not be in keeping with any other
Judicial system in the country.

CHAIRMAN GRAYBILL: Mr. Cate.

DELEGATE CATE: Mr. Chairman, fellow
delegates. I rise in opposition to Mr. Schiltz’s
motion to do away with the fundamental writ of
supervisory control. Ofthose  21 times that the writ
has been asked for in our court, I think I have had
something to do with about five of them, and we’ve
got it once out of the five times that we’ve asked for
it. And, I’ll tell you why you need the writ of
supervisory control and why it’s good for the peo-
ple to retain the writ of supervisory control and
why I favor the minority report in this regard. If
you run into a situation in a lawsuit where a judge,
a district judge or a JP, absolutely ignores the law,
if you did not have the writ of supervisory control,
you would have to go all the way through the trial
and then appeal it to theMontanaSupreme  Court.
With the writ of supervisory control you can say,
“Judge, you’re wrong and I’m going upstairs and
get a writ of supervisory control to make you
right”, and you don’t have to go through all the
expense of having a trial. Now, if you’re a big
company, you don’t want the writ of supervisory
control. If you’ve got a lot of money-and money
has a lot to do with lawsuits, you know-if you’ve
got a lot of money, you don’t want the writ of
supervisory control. But for the people, the little
people, they need the writ of supervisory control
because it’s a way to keep the judges honest and
it’s a way to avoid having to go all the way
through a trial and all the expenses of an appeal in
order to get an issue decided. And I think that-
I’ve tried to explain here what a writ of supervi-
sory control-what it does and what it’s used
for-and I think it’s something that is fundamen-
tal to our system and that it’s effective, that it’s
something that ought to be retained, and I com-
mend the minority report for recognizing that and
retaining it and would ask you to do likewise,
Thank you.

CHAIRMAN GRAYBILL :  M r .  Habe-
dank.

DELEGATE HABEDANK: Mr. Chair-
man, would Mr. Schiltz yield to a question?

CHAIRMAN GRAYBILL: Mr. Schiltz?

DELEGATE SCHILTZ: Yes, I yield.

DELEGATE HABEDANK: If your sub-
stitute-or your amendment was adopted, what
power would the Supreme Court have to meet
those situations that Mr. Cate was referring to?

DELEGATE SCHILTZ: Well, 49 other
states manage to get by with a writ of prohibition.
That’s the short answer.

DELEGATE HABEDANK: Thank you,
Mr. Schiltz.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Habe-
dank.

DELEGATE HABEDANK: I would like
to state that Mr. Cate told you that when the judge
makes a mistake, you say, “Judge, I’m going
upstairs to get a writ to make you right.” I would
like to say you may say, “Judge, I’m going
upstairs to get a writ”-that you’ll just try to get it;
you may not get it.

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: Mr. Chairman, I
wonder if those figures are right. I’ve asked for it,
that I can think of, I think three times and gotten it
once; it seems that Mr. Cate and I account for
one-third of all the writs that have ever been
granted. It’s hard for me to believe that. I suppose
it may be. Maybe we’re hyperactive. (Laughter)

CHAIRMAN GRAYBILL: Stick to the
subject, Mr. Amess.  (Laughter)

DELEGATE ARNESS: Excuse me, Mr.
Chairman. I support Mr. Schiltz’s comments. The
writ is used in cases where the draftsman is
caught between the question whether he should
use certiorari or prohibition. I submit to the Con-
vention that the other states are able to get by and
the lawyers there able to make up their minds; we
ought to be able to make up our minds just as well
here and get along without this thing.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: I would like to
close on my amendment, if I can.



VERBATIM TRANSCRIPT, FEBRUARY 26, 1972 1041

CHAIRMAN GRAYBILL: If you think
you need to; you may.

DELEGATE SCHILTZ: Well, quite frank-
ly, Mr. Chairman, I’m looking for anything I can
find in Section 1, 2 or 3 to stall for a little time.
This-

CHAIRMAN GRAYBILL: Then close
quickly, Mr. Schiltz.  (Laughter)

DELEGATE SCHILTZ: This I consider to
be a well-taken motion, however, because I have
been offended by the writ of supervisory control
ever since I was in law school. I hope we strike it.

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. Schiltz’s motion, which is
to take out the words “and general supervisory”-
which has the effect of taking out the writ of super-
visory control-so many shall be in favor of that
motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it.

Mr. Davis.

DELEGATE DAVIS: Mr. President
[Chairman], will Mr. Berg yield to a question,
please?

DELEGATE BERG: I yield.

DELEGATE DAVIS: Mr. Berg, in the
sentence it says, “and administrative control over
all courts.” Does that mean that the Supreme
Court, then, would take the administrative control
from each of the district courts, or how extensive
did you have in mind on this?

DELEGATE BERG: It is-1 would sayitis
broad enough to include administration in all
courts. It is the terminology generally employed
by other states in the creation of centralized ad-
ministration of the judicial system.

DELEGATE DAVIS: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Would Mr. Berg
yield to another question?

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: I yield.

DELEGATE DAVIS: Would this deprive
the local district judge, then, of the right to call in a
judge, or would the Supreme Court take over the
calling in of judges in all the districts in our state?

DELEGATE BERG: No, that would not
result in that, because we have other provisions
within the minority article specifically covering
the disqualification and calling in of other judges.

DELEGATE DAVIS: What administra-
t i v e -

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Will Mr. Berg yield
to another question?

DELEGATE BERG: I yield.

DELEGATE DAVIS: Would you ampli-
fy-this is very important, it seems to me, to the
judges, and I want to explain, when I get home, to
my judge exactly what administrative control you
want the Supreme Court to take over that he now
has.

DELEGATE BERG: Well, I can’t specify
in particular what exact administrative control
they may exercise, but I do know this: I am more
concerned about the lower courts that have for so
many years been left as sort of a sick cousin of the
judicial administration system. I visualize that
the Supreme Court can assist them in their train-
ing; they can assist them in providing methods of
keeping their dockets, methods of proceeding on
arrest. I think the Supreme Court, through ad-
ministration, can do a great deal towards improv-
ing theadministrationofjusticeonthelowerlevel.
I don’t contemplate that the Supreme Court will
ever find it necessary to do very much in the way of
administration so far as the general jurisdiction of
the district courts are concerned.

DELEGATE DAVIS: Thank you, Mr.
Berg.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman, I
move to amend subsection 1, Section 2-I’m on
page 47 at line 22-by striking the two words “and
administrative”.
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CHAIRMAN GRAYBILL: Very well.

DELEGATE MCNEIL: Mr. Chairman.

CHAIRMAN GRAYBILL: That’s on line
12 on page 40, and that’s on line 22 on page 47. Go
ahead.

DELEGATE MCNEIL: Mr. Chairman,
these two words that have caused concern to Dele-
gate Davis were an integral part of the Montana
Plan. I listened to several persons testify, and they
all agreed that part of this administrative control
over district courts was intended to give the Mon-
tana Supreme Court the power to take a judge from
Ekalaka and assign him to Wisdom and then up to
Libby and down to Two Dot. This power, although
it sounds as though it is just buying the paper and
pencils, because it’s labeled administrative-this
power could be abused by a Supreme Court to, in
effect, get rid of any district judge they wanted to
get rid of by simply assigning him anywhere in
the state that they wanted to. And I submit this is
a very dangerous control over our District Courts
that should not be given to our Supreme Court.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Would Delegate
Berg yield to a question?

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: I yield.

DELEGATE JOYCE: Mr. Berg, did Chief
Justice Harrison testify before your committee?

DELEGATE BERG: Yes, he did.

DELEGATE JOYCE: And-

CHAIRMAN GRAYBILL: You may ask a
series of questions.

DELEGATE JOYCE: All right. (Laugh-
ter) What did Chief Justice Harrison have to say
about whether or not he, being the present incum-
bent in that-as Chief Justice of that court,
whether he wanted to have administrative control
over the District Courts?

DELEGATE BERG: Well, as I recall, the
Chief Justice liked the Montana Plan and would
have preferred to create an administrative office,
an independent office, for the administration of
the courts. I am sure he wanted the power, how-
ever, for the appointment of that administrator,

and the control of him, left with the court.

DELEGATE JOYCE: I see. Was it his
position that he didn’t want-that it was an inte-
gral part of giving him, the Supreme Court, ad-
ministrative control-then the sine qua non would
be that they appoint the man that they were going
to delegate that to, is that correct?

DELEGATE BERG: That would be cor-
rect.

DELEGATE JOYCE: And if they didn’t
get the election of the clerk of the Supreme Court,
then they didn’t want the administrative control;
did that also follow?

DELEGATE BERG: No, that did not fol-
low. As a matter of fact, the Supreme Court, as I
understood the Chief Justice when he testified,
didn’t really care whether the clerk was appointed
or elected. He felt that most any clerk they had he
could work with in administration of the court
system.

DELEGATE JOYCE: Would Mr. Berg
yield to another question?

DELEGATE BERG: Happy to.

DELEGATE JOYCE: Would youinterpret
this power, then, to control the administration of
the Supreme Court, the power to control the clerks
of the District Court?

DELEGATE BERG: No, I would not
interpret it to mean that, because I believe that, as
the article is written, the duties of the clerk of the
District Court are as provided bylaw orprescribed
by the district judge, so I would not expect the
Supreme Court to exercise power there.

DELEGATE JOYCE: But-you wouldn’t
expect them to-

DELEGATE BERG: Well, I don’t think
they could. I’ll answer it that way.

DELEGATE JOYCE: Do you think you’ve
guarded against that they can?

DELEGATE BERG: I think that provid-
ing that the duties of the clerk of the District Court
will be as provided by law and as prescribed by the
district judge, yes, that’s the limit of the power in
regard to the clerk of court.
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DELEGATE JOYCE: Will you yield to
another question?

DELEGATE BERG: Yes.

DELEGATE JOYCE: Does the-the Uni-
ted States Supreme Court does undertake, through
the administrative office of the courts, to adminis-
ter the local federal courts around the nation, don’t
they?

DELEGATE BERG: Yes, they do.

DELEGATE JOYCE: And that power to
do that is not given to them, though, by the
United States Constitution, is it?

DELEGATE BERG: No, very few powers
that the federal courts exercise come from the Con-
stitution.

DELEGATE JOYCE: Is that administra-
tive office of the courts set up by the laws of Con-
gress or by the court on its own motion, or do you
know?

DELEGATE BERG: I do not know. I
rather think it’s by the court on its own motion, but
I don’t know.

DELEGATE JOYCE: Well, wouldn’t it be
better to have it set up by the laws of Congress, or
what is your opinion on that?

CHAIRMAN GRAYBILL: I’ll rule that
out of order.

DELEGATE JOYCE: I strike. May I
speak, then, in support of the substitute motion to
strike?

CHAIRMAN GRAYBILL: Very well, Mr.
Joyce.

DELEGATE JOYCE: It seems to me that
this is a dangerous thing to write into the Consti-
tution. I think that the Legislature, if the time
comes that it’s necessary to administer all the
courts of the state out of the Supreme Court, that
the people speaking through the Legislature ought
to make that decision. And I think further than
that, that it really is impractical to expect the
Supreme Court justices to administer all the
courts. I don’t-doubt very much if they want to.
They don’t have the time to do it. The Chief Justice
is busy enough just managing the docket of the
court itself. He’s primarily elected to write opin-
ions and to study the cases, and it just seems to me

not only unwise, constitutionally, to write it in, but
it’s impractical to impose that duty upon them at
this present state of-and in the foreseeable
future, and that therefore it should be left to the
statute, and I support the amendment to delete.

CHAIRMAN GRAYBILL: Very well. The
issue arises on Mr. McNeil’s amendment to strike
the words “and administrative” on line 12 of page
40, to have the effect in subsection 1 of taking out
administrative control over the courts. So many as
are in favor of the motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as
opposed, say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it.

UNIDENTIFIED DELEGATE: Divi-
sion.

CHAIRMAN GRAYBILL :  Division-
very well. So many as are in favor, say Aye-or
vote Aye on the voting machine; and so many as
are opposed, vote No. Have all the delegates
voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: 51 having
voted Aye, 31 having voted No, themotion passes.
The section now reads: “The Supreme Court shall
have final appellate jurisdiction and general
supervisory control over all courts.”

Mr. Aasheim.

DELEGATE AASHEIM: Mr. President
and members of the assembly. It looks to me like
we’re giving the court powers before we know how
they are to be selected. Now, later on, we aregoing
to determine whether they are going to be elected
by the people or by some body, and I think-in my
judgment, it would make a difference how much
power we are going to delegate to them, so I’m
going to move that we pass consideration of Sec-
tion 2 until our next day, which will be Tuesday.

CHAIRMAN GRAYBILL: Two, sub. 1,2,
3 and 4?
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DELEGATE AASHEIM: Yes.

CHAIRMAN GRAYBILL: Mr. Aasheim’s
motion is to pass consideration of Section 2, sub. 1,
2, 3 and ii-until when?

DELEGATE AASHEIM: Until Tuesday.

CHAIRMAN GRAYBILL: Until Tuesday
at 900  a.m.? It has to be at a time certain.

DELEGATE AASHEIM: 9:00 a.m.

CHAIRMAN GRAYBILL: Tuesday at
9:00 am.  Very well. The issue is on Mr. Aasheim’s
motion to pass consideration of Section 2, sub. 1 to
4, until Tuesday at 9:00 am.  So many as shall be in
favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Chair is in
doubt. Please use the voting machines. Vote Aye
on the voting machines if you’re in favor of it; vote
No if you’re against it. All the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Any delegate
wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Vote’s closed.
47 having voted Aye, 35 having voted No, we will
pass consideration. Mr. Clerk, will you read Sec-
tion 3 of the minority report?

CLERK SMITH: “Section 3, Supreme
Court organization. The Supreme Court shall con-
sist of one Chief Justice and four justices, a major-
ity of whom will be necessary to pronounce the
decision, which must be in writing and signed by
the majority. The Legislative Assembly may
increase the number of justices from five to seven.
District judges shall be substituted for the Chief
Justice or the justices in the event of disqualifica-
tion or disability, in any cause, and the opinion of
the district judge sitting with the Supreme Court
shall have the same effect in an opinion of a justice
of the Supreme Court.” Section 3, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, I
move that when this committee does arise and
report, after having under consideration Section 3

of the minority report, that it adopt the sane.
Mr. President.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Section 3 relates, as
you will note, to the composition and the organiza-
tion of the Supreme Court. It provides for one
Chief Justice and four associate justices. It pro-
vides that, in order to pronounce a decision, a
majority of those justices must not only agree, but
they must put their decision in writing and they
must sign it. Here, I should like to pause and say
that this is a slight change from the present Con-
stitution, and it is designed to prevent what has
been-become a rather prevalent practice of what
are known as per curiam decisions, that is, deci-
sions handed down by the court unsigned by any
member and presumably, but not necessarily, one
agreed to by all of the justices. This will provide
that at least a majority of those pronouncing a
decision will put it in writing and sign it. The
second provision is simply a permission for the
Legislature, if it finds it necessary in the future, to
increase the number ofjustices from five to seven.
The last paragraph is essentially the same as our
present Constitution and simply provides that in
the event of the disqualification or the inability of
a Supreme Court justice to hear a matter, a district
judge may be called in and sit in his place and that
his position on that court will be as effective as
though he were an elected member.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. Chairman,
I’d like-move to strike lines 25 and 26 on page 40
of this proposal.

CHAIRMAN GRAYBILL: Mr. Mahoney
has made a-has proposed an amendment, the
effect of which is to strike the sentence that says:
“The Legislative Assembly may increase the
number of justices from five to seven.”

Mr. Mahoney.

DELEGATE MAHONEY: All we’re doing
here is-it won’t be but one session of the Legisla-
ture till they be in here to go up to seven, and we
just as well hold the line now, and five can get by,
and if we ever get to a population of a million and
a half or two, then we’ll reamend  the Constitution,
but let’s don’t put it out there now, because they’ll
be in the next session trying to get it.

CHAIRMAN GRAYBILL: Mr. McNeil.
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DELEGATE MCNEIL: Mr. Chairman, I
I rise to support the amendment of Delegate Ma-
honey, by striking that sentence, for a different
reason. My reason to wanting to strike this is to
take away from the Legislature the power to pack
the court and to influence it with the political
philosophy of a Legislature. If we have a three-to-
two split on some particular philosophy, any
Legislature could, by the creation of two more jus-
tices, impose its philosophy on the court.

CHAIRMAN GRAYBILL:  Mr .  Amess.

DELEGATE ARNESS: Mr. Chairman, I
think that the committee’s proposal to increase
the number of judges from five to seven is a
reasonable one, especially in view of the often-
times advanced ages of the judges. This would
give flexibility for cases where a judge is temporar-
ily disabled or sick or unable to sit, and also opens
up the possibility that the court may at some time
be organized into a court of appeals, or there may
be some other functions for some of these judges to
serve. In the event that we do give these judges our
administrative powers and other things, we’re
going to have to have a whole gang of these fel-
lows in order to do their job and still write some
opinions. I think that seven is a reasonable
number.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman, I
would like to submit a substitute motion at this
time, starting on line 21, reading as follows: “The
Supreme Court shall consist of one Chief Justice
and six justices”--raising the Supreme Court now
by constitutional mandate to seven members of
the court.

Mr. Chairman.

C H A I R M A N  G R A Y B I L L :  I n  o t h e r
words, you are going to change the “four” to
“six’‘-and are you then going to still eliminate
the sentence, “The Legislature may increase it
from five to seven”? Right?

DELEGATE DAHOOD: Yes, and elimi-
nate that sentence.

CHAIRMAN GRAYBILL: Very well. Mr.
Dahood has proposed a substitute motion which
changes  the number “four” to “six” in line 22 on
page  40, and a comparable change on page 50, and
it would still strike the second sentence, that the
Legislative Assembly may increase the number

from five to seven, since that would no longer be
*UXSSary.

Mr. Dahood.

DELEGATE DAHOOD:  Mr .  Cha i rman ,
there is a very valid reason as to why the Citizens’
Conference and the Montana Plan had in mind
that the Legislature should.have  authority to in-
crease the court to seven. The appellate load of our
Supreme Court is increasing by large measures
with each passing year. The increase has been
such that each justice has been compelled to have
on the payroll of the Montana Supreme Court a
law clerk, a graduate law student. It is very true
that our Supreme Court has been able to release
reports and to state with some degree of pride that
the court is on a current basis. But there are also
many lawyers throughout the State of Montana
that will submit to you that quantity of decision
has been used in place of quality in decision
simply because the five justices of our Supreme
Court do not have sufficient time to judge the mat-
ters before them in a true, solemn, judge-like
fashion. And if we increase the court to seven now,
recognizing that they have this huge appellate
responsibility each year, we are going to increase
the quality of justice in Montana and increase the
quality of our appellate process. I would think that
perhaps the proponents of the majority report and
the minority report can provide us with statistics,
facts and figures as to the appellate burden upon
the court at this time, and I would certainly appre-
ciate their comment as to whether or not we would
increase the ability of our Supreme Court to render
a better quality ofjustice in their appellate matters
if they had additional justices that could work on
the appellate matters brought before them. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: The issue is on
Mr. Dahood’s amendment.

Mr. Davis.

D E L E G A T E  D A V I S :  M r .  P r e s i d e n t ,
would Mr. Berg yield to a question, please?

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: I yield.

DELEGATE DAVIS :  Mr .  Be rg ,  unde r
your disqualification, would an additional judge
then have to be called in to sit on a case?

DELEGATE BERG: Well, you would call
in a district judge, yes. If you-you’re talking
about now the Supreme Court?
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DELEGATE DAVIS: Yes, the Supreme
Court.

DELEGATE BERG: Yes, it would be a dis-
trict judge who would be called in.

DELEGATE DAVIS: Thank you.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Dahood’s substitute amendment,
which has the effect of replacing the word “four”
with the word “six”, so we would have a Supreme
Court of seven, and therefore leaving out the
second sentence in Section 3. So many as are-

Oh, Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman,
may I-would Mr. Dahood yield to a question?

CHAIRMAN GRAYBILL: Mr. Dahood?

D E L E G A T E  D A H O O D :  I  y i e l d ,  M r .
Chairman.

DELEGATE ARONOW: Mr. Dahood, did
you contemplate doing away with the law clerks
that the Supreme Court justices now have, in order
to kind of make up in cost for having the extra two
justices, and having theSupreme  Court justices do
their own work?

DELEGATE DAHOOD: No, it is not my
contemplation that the law clerks should be elimi-
nated, but I think there oughtto  be enough justices
so that all of the opinions rendered represent the
considered work of a particular judge and, con-
sequently, the judicial opinion of our Supreme
court.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman, I
resist the amendment ofDelegateDahood. I do not
believe that the State of Montana needs or can
afford additional justices of the Supreme Court at
the present time. My recollection that the esti-
mated cost of the Supreme Court and the district
courts of the State of Montana for the next bien-
nium will be $1,800,000, in round numbers, and
this would increase it materially, and I trust
that--and I ask that when this vote is taken that
there be a roll call. I ask for seconds.

CHAIRMAN GRAYBILL: Mr. Eskildsen,
you were up.

DELEGATE ESKILDSEN: Mr. Chair-
man, I risein opposition to this motion. Whichever

plan we accept, I am sure it’s been pointed out to
you very plainly that we are going to upgrade the
courts. As we upgrade the courts, there is no doubt
in my mind that the Chief Justice and the four
justices will be able to do a lot more work than they
have been doing before. That’s whatwe’re going to
get paid-that’s what we’re paying them for. And
I feel very strongly that if we want a good court, all
we’ve got to do is give them some good helpers, and
where in the world else are young attorneys going
to learn how to be good judges if they don’t have a
chance to work in the courts to find out how? This
is the reason I resist increasing it to seven, along
with the money part of it.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman, I
do not think the money argument is valid when
we’re determining whether or not we can increase
the quality of justice. You never ration justice in a
free society simply to show that you have saved
something from an economic standpoint. You are
concerned first of all with whether or not you are
giving maximum protection to the rights of the
individual. I think something should be explained
to the nonlawyer delegates. The appellate system
in Montana is different than the appellate system
of the federal Judiciary. When you proceed to the
court of last resort in the nation’s capital, you do
not have automatic appeal. You file what is called
a writ of certiorare,  and those judges will then
determine whether or not, in their judgment, the
issue that you present warrants their considera-
tion on appeal. This is not true in the State of
Montana. Before the Montana Supreme Court, the
appeal is automatic; and in our trial courts any-
more, it just seems that with the lack of certainty
that’s developed at the appellate level, every time
there is a losing party, which is in every case, in
almost every instance, if there is any substance
involved, the matter is being appealed. And I
would submit that if we’re going to consider this
matter properly, perhaps we ought to have some
statistics from the office of the clerk of the
Supreme Court, and perhaps we ought to have
some statistics from the court itself as to what the
workload is at the moment. I don’t have those
statistics at hand, but I do know their workload is
too much, and I do know that we are getting a
great deal of quantity, in many instances without
quality, and consequently we don’t have the cer-
tainty that the law requires, and our appellate
system is breaking down at the moment because
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everybody is appealing the adverse decision to the
Supreme Court. And I call upon the Chairman of
the Judiciary Committee and I call upon the pro-
ponents of the minority plan to tell us whether or
not we ought to have some statistics on this parti-
cular point and, if they have them, to give them to
us now, and if they don’t have them, perhaps to
conduct that particular survey so that our deci-
sion on this motion can be an informed one. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, first I
must tell you that, so far as the minority is con-
cerned, we do not have the statistics as to whatthe
workload in the Supreme Court is at the present
time, but, like Mr. Dahood, having been there
many times in the last year or so, I recognize that
the workload in the Supreme Court is rapidly in-
creasing. On the other hand, I disagree with Mr.
Dahood as to the necessity of now in this con-
stitutional document fixing the number of
Supreme Court justices at seven. I do not believe
that is necessarily justified at this time. Moreover,
I am conscious of the cost, and I think the cost is
properly left to the Legislature. Accordingly, the
minority report leaves the increase of these justi-
ces to the Legislature because of this question of
cost. Now, I agree with Mr. Dahood, cost ought not
to be the price of justice, but nevertheless, as a
practical fact, it is. And I disagree with Mr. Ma-
honey that the Legislature is going to quickly and
certainly increase the number of judges from five
to seven. I think that is especially true if men like
Mr. Mahoney are there as a watchdog of these
costs. (Laughter)

CHAIRMAN GRAYBILL: Mr. Gate.

DELEGATE CATE: Mr. Chairman, I rise
in support of Mr. Dahood’s motion. I also support
what Mr. McNeil said about a Legislature perhaps
having the opportunity under the minority report
to pack the court, and I think maybe the best thing
for us to do is make a decision right now as to
whether or not we ought to havefiveorseven. And
on page 31 of the Judicial Report-this blue and
white book-you’ll find a comparison of courts in
other states. I find that Alabama has nine on their
Supreme Court; Arkansas has seven; California
has seven; Colorado has seven; Connecticut has
six; Florida has seven; Georgia, seven; Illinois,
seven; Iowa, nine; Kansas, seven; Kentucky,
seven. Some30 states havemore than five justices.

Some of the states that have only five justices on
their court also have a lower court that’s known as
an appellate court, which is also above the trial
court level. So it appears from comparing Mon-
tana to other states, that our court does have fewer
members than the majority by far of the courts of
other jurisdictions. And I think that we have to be
aware of this. Anyone who has read broadly
knows that our  courts are in trouble, not just here
in Montana but throughout the entire nation.
You’ve heard about-you’ve seen on television
where people have stayed in jail for months and
months and months and never gotten into the
courthouse, never gotten a hearing. There are
cases where people have satin jails in the cities for
two years because they couldn’t get bailed out
before they could be brought before a court for a
hearing. There are cases that have laid around for
four or five or six years. And in either case,
whether you represent the plaintiff or the defend-
ant in a case, justice delayed is justicedenied. And
we’re writing a Constitution for the future. We’re
writing a Constitution for the next 50 or 100 years,
hopefully, and I think that we ought to take into
consideration that the volume of work of the
courts is increasing and that decisions of the
Supreme Court of Montana ought to be written by
judges, not by law clerks, and we ought to, at this
time, make a decision, and I would hope that it
would be in favor of increasing the number of the
court so that it might more adequately represent
the people in the future. Thank you very much.

CHAIRMAN GRAYBILL: Mr. Gysler.

DELEGATE GYSLER: Mr. Chairman, I
don’t know how the other members of this body
feel, but as far as I’m concerned, unless we have
some facts and figures to base our vote on, there is
only one way I can vote at the present time, and
that’s against the amendment.

CHAIRMAN GRAYBILL: Mrs. Reichert.

DELEGATE REICHERT: Mr. Chairman,
I think the 76 of the delegates who are not lawyers
must  feel the same position that I’m in right now. I
really think that there is one vital statistic that
surely one of you 24 lawyers should be able to give
us, and that is, how many opinions were rendered
by the Supreme Court last year?

CHAIRMAN GRAYBILL: Mr. Schiltz,
can you answer that question?
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DELEGATE SCHILTZ: I can’t answer
that, but I can say that the Style and Drafting
Committee met in the back of the Supreme Court
library from about the 18th to the 9th ofFebruary,
and the lights were out in there all that three
weeks, which isn’t to say that the Supreme Court
isn’t busy. The Supreme Court is busy. They just
happened to hit a little slack period in there. No, I
agree with Mr. Dahood. I think that court should
be increased. And I think if we can get the statis-
tics, and I don’t think we can get them on Satur-
day, but if we can get the statistics, they would
establish, according to thereport theChiefJustice
makes once a year to the Montana Bar Associa-
tion, I think they would show that their workload
goes up substantially each year. I also agree with
Mr. Dahood, that, even if this would cost a con-
siderable amount of money more, in the interests
of justice it’s certainly worth it. Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Siderius.

DELEGATE SIDERIUS: I kind of ques-
tion as to how busy the court is, myself, because all
the time I’ve been here I’ve noticed them holding
court about two days while I’ve been here, and
that’s about five weeks now. Now, I don’t know-
there’s probably a lot of other procedures along
with that. I’d like to have one of these lawyers
explain some of that to me.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman,
I’d like to explain that, but first I want to say that I
agree with the 76 nonlawyer members that we do
need facts, figures and statistics. It’s ratherdecep-
tive to sit back and determine whether or not the
court is loaded or underloaded (Laughter)-with
respect to work, simply because I don’t think the
nonlawyer members understand precisely how a
Supreme Court functions. Now, they might have,
say, 100 or 200 cases in the course of a year. That
does not tell you just exactly how much burden is
upon them. One case may have a 400.page  trans-
cript. That represents all the testimony that has
been produced in the lower courts. They will have
all the pleadings with it; they will have all the
briefs. And if you have 200 or 300 appeals during
the course of the year, just how much time will
those five justices have actually to go over every
transcript, go over all the testimony, go over all
the briefs, and to do all the work that is required to
have an informed type of decision? Now, Mr. Hol-

land has placed before me an indication of the
appeals that were filed in 1971. Now, appeals filed
totaled 198,  and I-and that does not tell us
exactly the full content and the full extent of that
work, because we don’t know the type of appeals
that they have had. But I can think of several
appeals that we’re involved in where the tran-
scripts do exceed 400 pages. And it takes a great
deal of work to go over all that testimony, to con-
duct hearings, to go over the briefs, to reason it out
and come forward with the type of decision that
gives the type of quality and certainty that’s
required to make the law the type of living thing
that’s required to allow society to progress so that
lawyers can predict what the Supreme Court
would do in a particular case and in that fashion,
quite frankly, reduce the number of appeals. But I
would think that probably this matter ought to be
passed over until we can have some additional
statistics on it and determine just precisely what
the attitude of the court might be with respect to
whether or not there should be additional help
that we can have the best type of appellate pro-
cess. And I would like to move at this time that this
matter be continued until Tuesday and be brought
up at the appropriate time when the supporters of
this motion and the mover of this motion can pre-
sent facts and figures to this body.

CHAIRMAN GRAYBILL: Mr. Dahood,
are you trying now to postpone your own motion?

DELEGATE DAHOOD: Mr. Chairman, I
think in fairness I should move to postpone my
own motion. I think we do have to have facts and
figures. Perhaps they will sustain my position,
perhaps they will not. I know, as a matterofinteg-
rity, they should sustain my motion. I know that
our appellate court requires more time to do a bet-
ter job. I hope those statistics are going to sustain
the belief that I have and that’s shared by many of
my colleagues before the bar of this state.

CHAIRMAN GRAYBILL: All right, let’s
make a motion to pass consideration until IO:30
am.,  on Tuesday. That all right?

DELEGATE DAHOOD: That is satis-
factory. Mr. Chairman, I move at this time that
the matter be passed until lo:30  on Tuesday, next
week.

CHAIRMAN GRAYBILL: Mr. Foster, for
what purpose do you arise? Do you want to debate
that motion to postpone?



VERBATIM TRANSCRIPT, FEBRUARY 26, 1972 1049

DELEGATE FOSTER: Mr. Chairman.

CHAIRMAN GRAYBILL: All right.

DELEGATE FOSTER: Mr. Chairman, I
think we have a perfectly good solution before us.
The solution is the report of the minority commit-
tee. I think they have considered this. I think they
have considered the need for the Legislature to
investigate the whole area of whether we need
more justices in the Supreme Court, and I submit
that we’re not here to legislate. They have given us
the logical conclusion. They have given us the
opening for the Legislature in the future to provide
for additional justices if needed, and I submit that
for us to increase the number of Supreme Court
justices-

CHAIRMAN GRAYBILL: Just discuss
the issue, not how many we ought to have.

DELEGATE FOSTER: Well, I feel that
the solution is that we should leave it to the Legis-
lature as provided by the minority report. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. Dahood’s motion to pass
consideration of Section 3 until lo:30  a.m. on Tues-
day, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as
shall be against, say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Chair is in
doubt. Vote Aye if you’re in favor of passing; No if
you’re in favor of not passing. Have all of the dele-
gates voted?

(No response)

CHAIRMAN GRAYBILL: Any delegate
wish to change his vote?

(No response)

C H A I R M A N  G R A Y B I L L :  6 1  h a v i n g
voted to pass and 19 having voted not to pass, the
motion’s adopted. Now, ladies and gentlemen, I
think you should have the philosophy of the
Chair. It is that we should finish the Judiciary
Article by Tuesday night. We have now adopted
one section and passed two. The Chair does not
intend to work you Monday, does not intend to
work you tonight, but I do intend to continue for
awhile, so will you please read Section 4.

CLERK SMITH: “Section 4, District Court
Powers. Original jurisdiction of all matters and
causes, both civil and criminal, including the
power to issue, hear and determine original and
remedial writs is vested in the district courts, but
distribution of concurrent jurisdiction with other
courts may be provided by law. Until otherwise
provided by law, appeals from inferior courts must
be tried anew in District Court. District Court
shall also have jurisdiction to review decisions of
administrative boards and commissions, and they
shall have such additional jurisdiction as may be
delegated by the laws of the United States and the
State of Montana. The Supreme Court and District
Court  process shall extend to all parts of the
state.” Section 4, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, I
move that this committee, after having under con-
sideration Section 4 ofthe minority article, when it
does arise and report, adopt the same.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: We are concerned
here now with the jurisdiction of our principal trial
court, the District Court. Now, this particular sec-
tion has been whittled down by the minority con-
siderably, but it’s not an innovative or fooling
around with the jurisdiction of the District Court.
To the contrary, it is an effort to reduce it, to make
it concise and make it broad. Now, the District
Court jurisdiction, as it reads today, is essentially
the same in the first paragraph. It gives to the
District Court jurisdiction in all cases in law and
equity and it uses, as we do, “in all cases.” Now,
the word “all” is an all-inclusive term, and the
purpose of using that word “all” is to be certain
that this principal trial court does have a juris-
diction, an exclusive jurisdiction, of all litigation
at the trial level. We have deleted from the existing
Constitution the reference to all of the various
types of cases that are enumerated there, because
it doesn’t add anything and, if anything, it may be
limiting. It may be confusing. What the existing
Constitution says and what the majority report
says is, it has jurisdiction in all cases in law and
equity, including--and then it goes down and it
specifies all of the various types of cases that may
be included. But we’re looking to the future now.
We don’t know and we can’t say, no lawyer here
can assure you that the various types of cases
enumerated within the old Constitution and still
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contained in the majority report will be adequate
for full adjudication of all rights, and what a
shame and a colossal mistake it would be for a
person to have a wrong and no remedy because the
remedies have been so categorized and specified
and this particular wrong is not included. This
would be a colossal error.To avoid that possibility,
we have done just like almost all other states, just
like the United States Constitution, we’ve said it
has original jurisdiction in all cases, both civil and
criminal. Then we add, so that there’s no question,
about the authority of the District Court to issue
original and remedial writs. That covers the
waterfront. It covers every conceivable known
writ today. If, in the future, it becomes necessary
to recognize-perhaps through the Legislature--a
new writ that will accomplish purposes unknown
today, the jurisdiction is there to do it. Now, with
respect to the appellate jurisdiction of the District
Court, we were concerned that there might be
some hiatus here, so we said that, until otherwise
provided by law, appeals from inferior courts must
be tried anew in the District Court. Now, the lan-
guage that we’re employing here is not new at all.
It’s contained within the statute. It pertains to
appeals from the Justice Court to the District
Court, and it does this-it permits an appeal from
the Justice Court to the District Court without cost
of transcript where the case will be tried anew. It
is-this situation can often occur where you try a
case in the Justice Court, you think you’re going to
win, and then you lose. Now, if you were required
to have a transcript, if the Justice Court was a
court of record and you had to prepare a transcript
and go on up to the District Court, you are involved
with immediate, extravagant expense imme-
diately. This provision, which permits a trial de
now-or  as the wording is, “tried anew”-avoids
that. The District Court is also given the jurisdic-
tion to review decisions of administrative boards
and commissions. This is becoming more and
more a problem in modern society and will become
more  complex as time goes on. There ought to be
some judicial-some place for judicial review of
actions of boards, because, most frequently, the
arbitrary-this in actions of boards of administra-
tive agencies, this is frequently where you get arbi-
trary and capricious results, and it is essential
that there  be some power of review by the Judi-
ciary to avoid the hardship of an arbitrary deci-
sion. Finally, we have broadened the jurisdiction
insofar as it may be delegated by the United
States. Our present Constitution says that district
courts shall have jurisdiction for naturalization

purposes, as delegated by the laws of the United
States. We contemplate that in the future there
may be other areas of jurisdiction delegated by
Congress. We want the District Court to be in a
position to handle that kind of a case. Finally, we
have provided that district courts and the
Supreme Court-that their processes will extend
to all of the State of Montana. In other words, we
didn’t want any possible construction that a sub-
poena or a summons issued out of the District
Court might be l imited just to the district that it
occupies, but rather, that it extend throughout the
entire state. That is not new or novel.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. President, I
wonder if Mr. Berg  would yield for a series ofques-
tions  relative to this.

DELEGATE BERG: I yield.

DELEGATE HOLLAND: Specifically,
Ben, what I’m worried about is this phrase “dis-
trict courts shall also have jurisdiction to review
decisions of administrative boards and commis-
sions”. Specifically, what type of review do you
have in mind?

DELEGATE BERG: Well, Dave, I think
you and I both agree that there are many instan-
ces in the present-day practice where you appear
before boards, where sometimes there is or is not a
transcript. where, if there is a transcript, by the
time it gets ready to go to the District Court, it’s
been sadly depleted. These are problems that arise
in review of administrative actions which I think
are going to become more complex as the time
goes on. I want Judicial review.

DELEGATE HOLLAND: You want Judi-
cial review, but on a de now  basis?

DELEGATE BERG: Yes. I would actually
prefer it oftentimes on a de nova  basis, but I
haven’t l imited it that way. If there is an adequate
transcript and the Legislature so provides, it can
go up on a transcript basis.

DELEGATE HOLLAND: It seems to me
that we’re going to have a review, and I certainly
agree with you we need review on these things,
that we should either specify it’s de nova-that  is,
the court looks at the question anew-or else that
it ’s a simple review, as they sometimes do, and I
would like to-I ’m going to make an amendment-
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as soon as we get finished, I’m going to make an
amendment that it be one or the other so that we
know specifically what it means.

DELEGATE BERG: Well, I would say in
that regard, I would rather have the broad juris-
diction so that the right ofreview  is unquestioned
and unlimited.

DELEGATE HOLLAND: I have one more
question-

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Do you know of
any other constitution that has a similar provi-
sion?

DELEGATE BERG: To be very honest
with you, Dave, I cannot find any constitutions
that have this exact language, but there are many
and I can refer them to you, which do give jurisdic-
tion to review boards and commissions, and they
generally, they spell it out a little more clearly
than I have. I have purposely made it broad and
flexible, but I can give you those that do, if you
like.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Will the gentle-
man, Mr. Berg, yield to a question, please?

DELEGATE BERG: I yield.

DELEGATE SCHILTZ: Mr. Berg, is it
your intention, by the language about which Mr.
Holland was just questioning you-“district court
shall also have jurisdiction to review decisions of
administrative boards and commissions”-is it
your intent with that language to have an auto-
matic review on all district-on all administrative
decisions?

DELEGATE BERG: 1 may put it this way.
Initially, when I drafted this, I added the clause
“as provided by law”, then I felt that that was
giving to the Legislature a power over the jurisdic-
tion of the District Court, and I basically am
opposed to that because I believe that all justi-
ciable-all  matters of controversy, whether they
be before boards or commissions, ought to be
reviewable in courts. I’ll put it that way-

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE BERG: -therefore I did not
limit it.

DELEGATE SCHILTZ: I just want to be
sure, from the standpoint of Style and Drafting,
that you don’t intend-“and additional jurisdic-
tion as may be delegated by the laws” et cetera-to
qualify that statement.

DELEGATE BERG: I did not, because I
specifically left out at that point “as provided by
law”.

DELEGATE SCHILTZ: Now, will the
gentleman yield to another question:’

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: I yield.

DELEGATE SCHILTZ: You don’t provide
the court of jurisdiction for this appeal, and I
would assume that, most boards sitting in Helena,
that we’re going to overload the  First Judicial Dis-
trict. Have you thought of that?

DELEGATE BERG: Well, I consider that
District Courts have original jurisdiction through-
out the state, and if it’s overloaded in Helena, we’ll
be happy to have them in Bozeman. That is possi-
ble. It is altogether-no question about the juris-
diction of the District Court in Bozeman or Great
Falls or Helena hearing any one of these matters,
because they all have original jurisdiction with
process that extends throughout the state.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. Chairman,
I move at this time an amendment to Section 4,
line 11, following the word “commissions” and
before the word “and” to insert the following lan-
guage: “and the issue will be tried anew in the
District Court.”

CHAIRMAN GRAYBILL: Very well. Mr.
Holland has proposed an amendment on line 11,
after the word “commission”, by adding “and the
issue will be tried anew in the District Court”, the
purpose of which is to say for sure that the ad-
ministrative board or commission hearing will be
tried anew in court.

Mr. Holland.

DELEGATE HOLLAND: Did you want
me to yield-

CHAIRMAN GRAYBILL: Mr. Berg, do
you want the floor?
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DELEGATE BERG: I role  for the purpose
of a question. Will you yield, Mr.-

DELEGATE HOLLAND: I yield, yes.

DELEGATE BERG: Would you substitute
the word “may” for “will”? And that then will give
you the alternative of a trial anew or a trial by
transcript with record if it’s available.

DELEGATE HOLLAND: Well, I want to
decide it one way or another, whether it’s a trial de
now or a trial anew or else if it’s going to be a
review one way or the other, and I think we-the
sense of my amendment will be that it will be a
new trial in the District Court, and for that pur-
pose I will not substitute the word “will”, because
I-as a matter of fact, I will substitute the word
“will” to “shall” and change my amendment to
read: “and the issue shall be tried anew in the
District Court”.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: This language
in the minority statement has bothered me right
from the start. I have discussed this matter with
Mr. Berg, who is the principal author of the minor-
ity position, and it seemed to me that this will put
the whole Judicial Article regarding the power of
the District Court in jeopardy, because I don’t
think anyone will know exactly what it-at least, I
don’t know exactly what it means, unless there is
some clarifying language. Many of these boards,
as Mr. Berg has indicated, many of these boards
receive evidence in a haphazard manner. Many do
not transcribe records. Many, many times a per-
son goes before these boards without an attorney.
The hearings are put on without the aid of counsel,
and many times valuable rights, such as the right
to a license to practice a profession-perhaps
plumbing, perhaps beauty operator, perhaps
many other things, all of which I don’t know-and
then when these people are aggrieved, they go to
an attorney, there’s no transcript, no one was
there to protect their record, and then when it
comes time to getting the review in the District
Court, you find you’re limited to going back to the
record and finding some error in the record and
there is no record. There being no record, it’s pre-
sumed that the record is sufficient. And I feel
strongly that many people are deprived of valu-
able legal rights in this process and that-as with
appeals from inferior courts, I presume by that

they mean Justice Courts-many times when they
go to have the matter thrashed out, it’s just too
late. And so I urge this amendment for review of
the administrative boards and commissions-
shall be tried anew, the evidence will be reheard by
the District Court and a decision based upon the
evidence received at that level if the person feels he
is aggrieved. And I feel that very often these ad-
ministrative boards and commissions are,
because of their nature-the people are deprived of
their rights without due process.

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: Mr. Chair-
man, I would like to make a substitute motion that
the entire sentence be deleted. I feel that this is a
glaring example of legislative detail. I hope it is
realized that we are expecting the District Courts
to try all zoning matters, weed control matters,
every other kind of silly thing that comes up under
any board, bureau or commission, and the result
would be to clog the courts and create a first-class
administrative and legal disaster. Now, it seems
to me that it is perfectly clear that the courts have
whatever jurisdiction the Legislature, the law,
puts upon them, provides for them from time to
time as the need arises, and let us not try to build
the whole thing in the Constitution. Here’s where I
want to stick to my fundamental detail. Let’s not
get all this spinach in the Constitution.

CHAIRMAN GRAYBILL: Mr. Garling-
ton has made an amendment that strikes the sen-
tence beginning on line 9 on page 41: “District
Courts shall also have jurisdiction to review deci-
sions of administrative boards and commissions,
and they shall have such additional jurisdiction
as may be delegated by the laws of the United
States and the State of Montana.”

Mr. Heliker.

DELEGATE HELIKER: Mr. Chairman, I
rise with enthusiasm to support my fellow dele-
gate from District 18 on this. I think he’s ab-
solutely right. If Mr. Berg believes what he said in
his original statement, he ought to support it, too.

CHAIRMAN GRAYBILL: Mr. Berg. You
have the floor, Mr. Berg.

DELEGATE BERG: Mr. Heliker must
misunderstand and must misinterpret what I say.
Now, with all due regard to Mr. Garlington,  in
Bozeman  we freauentlv  do trv decisions from zon-
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ing boards. We have that problem prevalent right
now, and I simply want to assure that the District
Court has the unquestioned power to hear and
review those disputes before boards, where I feel
people often do not get what I would call “due
process” in the course of presenting it. Now, it is
true that the Legislature frequently does provide
for  review of those boards. In the case of zoning,
an appeal from the board of appeals is done by a
writ of certiorari. That’s done by statute. The
Legislature has extended that authority to the
courts. But my point is this: that all disputed mat-
ters of a judicial character ought to be decided in
the Judicial Branch of the government and not
exclusively and finally before boards or commis-
sions of the administrative branch. And for that
reason, I include it here, because I think it’s
appropriate.

CHAIRMAN GRAYBILL: Mr. Brown.

DELEGATE BROWN: Mr. Holland, will
you yield?

DELEGATE HOLLAND: I’m glad some-
body asked me a question. Yes, I’ll yield, Mr.
Brown.

DELEGATE BROWN: In making that
amendment, would you now take a rate hearing
before the Public Service Commission that might
go on two or three months and then appeal that to
the District Court and have a complete new hear-
ing (Inaudible).

DELEGATE HOLLAND: You bet, you
bet. I think those rates have been raised disgrace-
fully time and time again, and I’d like very much
to have a full review in the District Court, Mr.
Brown.

DELEGATE BROWN: I don’t want you
to-

DELEGATE HOLLAND: I don’t even
think that rate commission should be deciding the
matter. I go beyond-

CHAIRMAN GRAYBILL: Mr. Brown,
your question is out of order. It’s not on the amend-
ment, the substitute motion of Mr. Garlington to
delete the sentence.

Mr. Wilson.

DELEGATE WILSON: Mr. President, I
hesitate to get up here and get embroiled amongst
the lawyers, but I’m a little bit apprehensive, hav-

ing served on administrative boards and commis-
sions, to just what this would entail. I see a lot of
problems developing with the clogging of the court
system on this type ofissue,  and I would like to ask
Mr. Schiltz  if he would yield to a question, to
explain this for me.

DELEGATE SCHILTZ: I yield.

DELEGATE WILSON: Would you explain
what would be involved here, Mr. Schiltz:’

DELEGATE SCHILTZ: Well, on the
motion of Mr. Garlington, the entire sentence
starting with “District Courts shall also have”
would be deleted, so there would be no problem
such as you speak of, Mr. Wilson.

DELEGATE WILSON: Mr. President, I
support Mr. Garlington’s motion.

CHAIRMAN GRAYBILL: Mr. Wilson,
the court feels constrained to point out that the
first paragraph of Section 4 still gives the Legisla-
ture the power to make any administrative matter
remedied in the courts.

Mr. Gate.
Very well. The issue is on Mr. Garlington’s

substitute motion to delete the sentence that says:
“District Courts shall also have jurisdiction to
review decisions of administrative boards and
commissions, and they shall have such additional
jurisdiction as may be delegated by the laws ofthe
United States and the State of Montana.” So
many as shall be in favor of that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Chair is in
doubt. Please vote on the voting machines. So
many as in favor, vote Aye; so many as are
opposed, vote No. Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Any delegate
wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: 42 delegates
having voted Aye, 32 delegates having voted No,
the motion to delete the sentence carries. Very
well. The issue is on Section 4, as amended. Is
there other discussion?

Mr. Gate.
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DELEGATE CATE: Mr. Chairman, I
think that the action we just took was kind ofrash,
because we knocked out naturalization in district
courts, as well as, perhaps, the question as to
whether or not courts can even review administra-
t i ve-

CHAIRMAN GRAYBILL:  Mr .  Gate,  I
can’t hear you. That’s better. Try again.

DELEGATE CATE: And I  think that at  a
later time we ought to move to reconsider. But at
this time, I would like to discuss another sleeper in
here, and that’s on page 41, line 8, the first five
words: “Until otherwise provided by law”. One of
the things that I didn’t like about the Montana
Plan was that the decisions of the courts below the
District Court were not entitled to trial de now  in
the District Court. You would have had to appeal
those decisions to the Supreme Court of Montana
in order to get a reversal of them, and under the
present system-let’s take the police court, and by
police court I mean the police’s court. In the police
court, if you get a ticket, if you get a ticket and you
go to court and you’re found guilty by the police
judge, you have the right today to appeal to the
District Court which covers that particular police
court. You don’t have to go to the Supreme Court of
Montana in order to get a new trial. These five
words would permit the Legislature to change that
system so that ifyou  got a ticket in police court and
you didn’t think it was right, you would have togo
all the way to the MontanaSupremeCourt  with an
appeal in order to get a new trial. Now, I think that
that’s a pretty dangerous thing to play around
with. I think we-1 don’t mean to be a stick-in-the-
mud and I ’m not a stick-in-the-mud--I don’t think
there are many people who would classify me as
conservative-but I’m a little bit afraid of this,
because what it could mean is that these police
courts, for instance, could have this type of power
that you-and I think police courts are notoriously
unjust--and not because I lose most of the time in
there-but the system is built against the citizen
in those courts, and usually the word of the police-
man is taken over  the individual without question,
and I think anybody that’s had experience in
police courts would agree with that. And I hate to
see that right of appeal to the District Court, with
trial de nova  in the District Court, taken away.
And although this doesn’t do it, it provides the
method by which it might be done, and I think we
ought to preserve that fundamental right. And so I
would move to strike from Section 4, line 8 on page

41, the five words “Until otherwise provided by
law”. Thank you.

CHAIRMAN GRAYBILL: Very well, Mr.
Cate, your motion to strike the words “Until other-
wise provided by law” is accepted.

Mr. Holland, first.

DELEGATE HOLLAND: Mr. Chairman,
I rise in support of Mr. Cate and also my brother,
Garlington, as we lawyers refer to ourselves. This
morning when I gave my great speech about the
fact that we had something that worked pretty
well for 72 years and we had no complaints about
it, why fool around with it, why, evidently Brother
Garlington and Brother Cate paid very little atten-
tion. They are beginning to take a pretty hard look
at the minority definition of courts and beginning
to realize that they may have well run into some-
thing that might cause some future trouble, and I
can see it’s going to cause a lot of trouble. But
that’s neither here nor there. I think Mr. C&e  is
absolutely right, that we have to be very careful
that this language is preserved and the rights of
appeal in the police court is preserved, and I rise in
support of him and urge you to vote to make sure
that this is continued.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: We have just now
eliminated naturalization powers from the Dis-
trict Courts, which have been there since 1889,
courtesy of the surgery that is going on here. Now,
this language, “Until otherwise provided by law”,
was put in there for a very specific reason. It gives
flexibility to this judicialsystem. Now, ifyou  want
to lock it in and make it forever impossible to do
anything about the appellate procedure from the
lower court to the District Court, go right ahead
and do it, but let me tell you this-this language
was put in there so that if in the future it becomes
desirable, for instance, to use the magistrate sys-
tem, somewhat similar to what was used in the
Montana Plan, not advocated now by the minor-
ity, but if in the future the Legislature wants to
make this a two-tier system as it is employed in
many other states, this kind of language opens it
up. But if you take it out, the only way you’re ever
going to do that is by amendment. Now take your
choice. Do you want a flexible system, or do you
want it locked up so it can’t be changed? You’re
getting down into some rather vital places.
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DELEGATE AASHEIM: Mr. President,
could a simple citizen ask a question? (Laughter)

CHAIRMAN GRAYBILL: Mr. Berg-you
don’t have the floor yet, Mr. Aasheim. Mr. Berg,
would you yield to a question from the Chair?

DELEGATE BERG: I yield.

CHAIRMAN GRAYBILL: The Chair is
concerned about your statement that we have
eliminated naturalization, because, as a lawyer, I
don’t understand that. Do you mean to say that
unless we write in here that we have-1 under-
stand we have eliminated thelanguageyou had in
to cover it, but do you mean to say that if we don’t
write language into this Constitution, that we
can’t accept jurisdiction from the United States
Congress in the District Courts?

DELEGATE BERG: Well, I call your
attention to Section 11 of the old Constitution
and-see if I can read it, since I’ve written over it
so many times. I ’ve written it out so many times I
can’t read my writing, but-let me see yours. It
says now in the old Constitution “and said court
shall have the power of naturalization and to
issue papers therefor  in all case where they are
authorized so to do by the laws of the United
States.” I felt that if the Constitution felt that such
language had to be there to enable acceptance of
the jurisdiction, it ought to be retained. And I take
it now that since--and I tried to broaden that to
cover any other kind of jurisdiction that Congress
might want to delegate in that last sentence. I
didn’t limit it just to naturalization.

CHAIRMAN GRAYBILL :  Bu t - -wou ld
you yield to another question?

DELEGATE BERG: Yes, sir.

CHAIRMAN GRAYBILL: Is it your inter-
pretation that unless we give them that power,
after you’ve given them the power in the first part
of that section, that they simply could not accept
jurisdiction from the United States Congress?

DELEGATE BERG: Well, I feel that since
the old Constitution starts out with the same
broad language, I didn’t want to be too surgical
here, because I felt that if it was necessary in the
old Constitution to do that, there must be good
reason. Not knowing reasons otherwise, I left it in.

CHAIRMAN GRAYBILL: Is it your inter-
pretation that Mr. C&e’s proposal, for example,

would make it impossible to handle naturalization
in the District Courts?

DELEGATE BERG: It was Mr. Garling-
ton’s motion that was so destructive. (Laughter)

CHAIRMAN GRAYBILL: Very well. Mr.
Aasheim had something.

DELEGATE AASHEIM: Mr. President,
I’m going to wait until the legal fraternity gets
their arguments settled, and then I ’m going to ask
mine.

CHAIRMAN GRAYBILL: Mr. C&e.

DELEGATE CATE: Mr. Chairman. Mr.
Berg, I would disagree with you that by taking out
this section we would lock this system forever. As I
read it, you could still create as many courts infe-
rior to the District Court as you might want to, but
the principle that you would have the right of trial
de nova  in District Court from those lower courts
would still be there. Now, if we’re going to estab-
lish someday a magistrate plan, where the magis-
trate does not have to be a lawyer, which is like the
JP system today and the Police Court system
today, I think that we ought to protect thatright to
trial de now  in District Court before a man who is
a lawyer, who knows what the law is, and that ’s a
district judge. And so, I would disagree with you
that we are locking this system in by taking those
words out. Thank you.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I
am not sure that this little legal debate is getting
across to the lay people in this group, and I would
like to say very briefly that what Mr. Cate is pro-
posing is that you, as citizens, have an automatic
appeal from a Police Court or a Justice of the Peace
Court to the District Court. If you are aggrieved
there, you have a right to an appeal. Now, the way
it is written, you only have that right-the way it
has been written in the minority report, you only
have that right to appeal until otherwise provided
by law, which amounts to an invitation to the
Legislature to take away that  automatic right, I
really think you ought to know that.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Cat&s  motion to strike from line 8 in
Section 4 the language “until otherwise provided
by law”. So many as shall be in favor of that
motion, say Aye.
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DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it, and so adopted. Very well. The issue is on Sec-
tion 4, as amended. Is there further discussion?

Mr. Amess.

DELEGATE ARNESS: Is a motion to
amend in order?

CHAIRMAN GRAYBILL: Certainly.

DELEGATE ARNESS: I move to amend
Section 4, beginning at line 5, by deleting the word
“but” and continuing deleting the words through
line 6, through line 7, ending with the word “law”.
And, further, to delete at line 14 of Section 4 the
words “and District Court” appearing after the
word “Court” at line 15, so that the last sentence
now in that paragraph would read: “The Supreme
Court process shall extend to all parts of the
state.” And, above, the sentence reading: “but dis-
tribution of concurrent jurisdiction with other
courts may be provided by law” is deleted.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Ames,
are these two amendments related?

DELEGATE ARNESS: Yes, Mr. Chair-
man.

CHAIRMAN GRAYBILL: Very well. Mr.
Arness has an amendment that takes out the last
clause of the first paragraph of Section 4-“but
distribution of concurrent jurisdiction with other
courts may be provided by law”. And it takes out
the words “and District Court” in line 14. It’s
allowed. Go ahead.

DELEGATE ARNESS: I presumethatthe
other courts that are referred to by Section 4 are
the Justice Courts. At the present time, these are
township courts and have a very limited jurisdic-
tion. It’s also very easy to come into these courts.
As this section is now written, it would be very
possible for a litigant to harass someone all the
way across the state with a 50 or $60 suit in Justice
Court by having the summons issued out of Jus-
tice Court in Libby, for example, &be served in
Ekalaka. I’m sure that that can’t be intesded  by
the authors of this proposal, but it appears to me
that that is presently the effect. By deleting these

provisions, the results could no longer be obtained.
I’m sure that, at least in theConstitution,wedon’t
want to authorize the Justice Courts to have juris-
diction all the way across the state, and that’s the
purpose of this amendment. Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND:  M r .  A r n e s s
would yield for a question?

DELEGATE ARNESS: Yes.

DELEGATE HOLLAND: It would seem
to me that, if your amendment is granted, that the
exclusive jurisdiction of all trials would be in the-
restricted to the District Court and no other
court-Justice Court, MagistrateorPoliceCourt-
would have any jurisdiction at all, and of course,
I’m-one other question; I don’t know what the
minority court [report] means by “process”, but if
“process” in your definition includes subpoena,
you’re limiting the power of the District Court to
subpoena only within their own district, if you
consider that process.

DELEGATE ARNESS: That would be the
effect of the amendment. That’s right. That’s what
this would do. Otherwise, the way it’s written, the
Justice Court would have jurisdiction throughout
the state, and I think that, although the amend-
ment may restrict the District Courts, it would be
worse to have the Justice Courts in their present
condition have powers which would ordinarily be
ascribed to the Supreme Court.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Will the gentle-
man, Mr. Amess,  yield to a question?

CHAIRMAN GRAYBILL: Mr. Arness?

DELEGATE ARNESS: Yes, sir.

DELEGATE SCHILTZ: As I understand
it, Mr. Amess,  you are deleting “and District
Court” from line 14, and it seems to me-and COT-
rect  me if I’m wrong-1 don’t know what its con-
nection is with our other deletion-but it seems to
me that a summons would not-you’d take away
the effect of a District Court summons anywhere
but in its own county, I assume.

DELEGATE ARNESS: Yes, that’s the
way that I’ve amended it. It would seem to me,
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otherwise, that a Justice Court would have juris-
diction that would be coequal with the boundaries
of the state. Now, maybe there’s some other way to
approach this, but it seems to me that it would be
more important that we prevent the Justice Courts
from having such a high-or such powerful juris-
diction, rather than-that we limit the District
Courts. Possibly this should be corrected in some
other way; I don’t see exactly how that should be
done.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Gate-or
Mr. Schiltz.

DELEGATE SCHILTZ: I move that we
pass any further consideration ofsection  4 until 2
o’clock on Tuesday. This-Mr. Chairman, this is
much too complicated a problem. I just can’t con-
ceive that Mr. Arness is serious that  he wants to
take away the service of process for the District
Courts  beyond the l imits  of  the  county.  And I
think we’re all just a little too rummy to find out
what he’s talking about.

CHAIRMAN GRAYBILL: The motion to
pass consideration until Tuesday at, what? 11:00?

DELEGATE SCHILTZ: 2 o’clock.

CHAIRMAN GRAYBILL: Oh, at 2:00?
Well, let’s make it 1:OO. At l:OO-is  that all right,
Mr.--will you accept that? l:OO?

DELEGATE SCHILTZ: I  thought we
had-

CHAIRMAN GRAYBILL: No, we’ve got
9:00,  IO:30  and now l:OO. (Laughter) All in-

Mr. Harper, do you want to argue’?

DELEGATE HARPER: No. This may not
be germane  hue.  But would somebody raise a flag
when you get onto anything that has to do with
Small Claims Court? (Laughter) Well, that’s
w h e r e -

CHAIRMAN GRAYBILL: Mr. Harper,
we’re there now. All right.

DELEGATE HARPER: I’m wholeheart-
edly for passing this thing over then, because I’ve
got to get with somebody and find out if a citizen
can get his licks in here anywhere. (Laughter)

CHAIRMAN GRAYBILL: Mr. McNeil,
would you like to debate the motion’?

DELEGATE MCNEIL: Mr. Chairman, for
both Mr.  Arness and Mr.  Harper,  your concerns
are premature as, by voice vote on Section 1, we’ve
abolished Just ice Courts .

CHAIRMAN GRAYBILL: All right. Well,
I  think that  was not part icularly germane,  so I
take it we’re ready to vote on Mr. Scbiltz’s  motion
to pass consideration of Section 4.  All  those in
favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed. No.
(No response)

CHAIRMAN GRAYBILL: Now, the
Chair would like to observe that this is. of course, a
complicated area and you must  ei ther choose to
become educated or you must choose to follow one
of the two leads, the majority or the minority
report, and I think we have now demonstrated, by
passing the first three major sections thatwe  tried
to debate, that we could be here all next week or
next two weeks. So, either make up your mind to
become educated or find some bellwether to follow,
and we’l l  t ry  and get  through this  on Tuesday
rather rapidly. Now, the Chair is about to enter-
tain a motion to recess, but if there’s other busi-
ness, please bring it up.

Mrs. Bugbee,  for what purpose do you rise?

DELEGATE BUGBEE:  Mr. Chairman,
would it be possible for someone-one of the law-
yers- to  be assigned to  interpret  what  the other
lawyers have been saying after  they’ve said i t .
(Laughter)

CHAIRMAN GRAYBILL: Mrs. Bugbee,
the Chair will rule that that would be an impossi-
ble task. (Laugbtcr)

Mr. Cate.

DELEGATE  CATE :  M r .  C h a i r m a n ,  1
don’t want you people to forget the People’s Plan,
because  1 think tbat-

CHAIRMAN GRAYBILL :  M r .  C a t e ,
you’re  out of order now. I’m not going to take any
more.  If  you have any purpose-We’ll  get  to the
People’s Plan.

All right, Mr. Eskildsen, will you explain the
way we’re going to do this.

DELEGATE ESKILDSEN: (Inaudible)
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C H A I R M A N  G R A Y B I L L :  W e ’ v e  j u s t
changed  the way we’re going  to do this. (Laughter)
Mr. Eskildsen, would you proceed?

DELEGATE ESKILDSEN: Mr. Chair-
man, I mow the Committee of the Whole rise and
report progress and beg lcave to sit again.

CHAIRMAN GRAYBILL: The motion is
to rise and report px~gress.  All in l’avor,  say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordcrcd.
Mr. Kelleher.

DELEGATE KELLEHER: (Inaudible)

(Convention in session-President Graybill
presiding)

PRESIDENT GRAYBILL: The clerk will
read the title of the committee report.

CLERK SMITH: “February Xth,  1972. Mr.
President. WE, your Committee of the Whole, hav-
ing had under consideration Report Number 4 of
the Committee on Judiciary, recommend as fol-
lows: On motion of 11elegate Graybill, duly car-
ried, the committee postponed considering Style
and Ilrafting  report on General Government. On
Holland’s motion, duly carried, Rule 51 was sus-
pended so that the majority and minority reports
could bc presented and a vote then taken on which
one committee wishes to consider section by sec-
tion. At 11:Z  a.m., committee  stood in recess until
I:15 p.m.-”

PRESIDENT GRAYBILL: Mr. Clerk, is
that the title of the report’!

CLERK SMITH: No.

PRESIDENT GRAYBILL: Very well. Mr.
Eskildsen.  will you make a motion. Unless there’s
objection, we won’t read the entire report.

DELEGATE ESKILDSEN: Mr. Clerk.
would you read the ‘.rise and report” part’!

PRESIDENT GRAYBILL: Just read the
title.

CLERK SMITH: “That the committee rise
and report progress an d beg leave to sit again.
Signed: Graybill.”

DELEGATE ESKILDSEN: Mr. Presi-
dent, I move the adoption of the Committee of the
Whole report.

PRESIDENT GRAYBILL: The motion is
to adopt the Committee of the Whole report. All in
favor, say Aye.

DELEGATES: Aye.

P R E S I D E N T  G R A Y B I L L : Opposed,
Nay.

(No response)

PRESIDENT GRAYBILL: Is there some
trouble,  Mr. Monroe’!

DELEGATE MONROE: No.

P R E S I D E N T  G R A Y B I L L : Would you
please get your seat, then. Order of Business
Number 11, Announcements. The Chair wishes to
announce, so that you may tell your wives if
they’re here, that the Wednesday luncheon for
women has been postponed until Thursday. They
may need to know that to make plans. The Chair
also wishes to announce that the Chair has
checked with Mr. Justice Castles. The court heard
240 matters last year. You may want to write this
down. They issued 160 opinions. This was an
increase of one-third over the volume of business
the year before. Are there other announcements’?

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman
[President], I’d like to announce H meeting of the
Committee on Style and Ilrafting  at 8 o’clock on
Tuesday. We’ve been losing about half our time
because so many people arrive late that we can’t
achieve a quorum. I urge you to get there on time.

P R E S I D E N T  G R A Y B I L L :  M r s .  Bab-
cock.

DELEGATE BABCOCK: Mr. President,
in case some of you might have had this invitation
lost in the shuffle ofpapers, I would like to read: “If
you aren’t afraid of a Madison Avenue image,  we
would like very much to have you and your wife or
husband come to our home at 720 Madison on
March 1st at 630  for a cocktail supper.” The house
was built hy Governor Hauser  in the territorial
days, and we bought it from Carroll College about
a year and a half ago to revise, alter or amend.
Please let me know if you can come. We’d be
delighted to have all of you.
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P R E S I D E N T  G R A Y B I L L :  O t h e r  a n -
nouncements‘!

Mr. Eskildsen.

D E L E G A T E  E S K I L D S E N :  M r .  P r e s i -
dent. Pursuant to the general powers vested in
Montana Constitutional Convention, and in
accordance with the provisions of Section 7-6 of
the Enabling Act (Chapter 296, Laws ol’1971),  the
Montana Constitutional Convention shall recess
temporarily until 9:OO  a.m. on Tuesday, February
29, 1972.

to recess until 9:00 a.m. on Tuesday morning. All
in favor. please say Aye.

DELEGATES:  Aye

P R E S I D E N T  G R A Y B I L L :  O p p o s e d .
Nay.

(No response)

PRESIDENT GRAYBILL:  We  s t and  in
l‘ecess.

PRESIDENT GRAYBILL: The  motion is (Convention in recess at 5:42 ~).m.)
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February 29,1972 Thirty-Fourth Day Conven t ion  Ha l l
9:oo a.m. H e l e n a ,  M o n t a n a

PRESIDENT GRAYBILL:  I f  you’ l l  a l l
rise, we’ll have the Pledge of Allegiance led by Mr.
Blaylock.

(Delegates give pledge, with Delegate Blay
lock leading) I pledge allegiance to the Flag of the
United States of America, and to the republic for
which it stands; one nation, under God, indivis-
ible, with liberty and justice for all.

P R E S I D E N T  G R A Y B I L L :  D e l e g a t e
Burkhardt will lead us in an invocation.

DELEGATE BURKHARDT: Let us pray.
At this particular time, Oh God, we’re grateful
that Jesus had both a sense of humor and good
judgment. He looked the lawyers of his time in the
eye and said, “You strain out the gnat and swal-
low the camel.” Somehow, may  we have good
humor and good judgmentfortheworkofthisday.
Amen.

PRESIDENT GRAYBILL: We’ll take roll
this morning by voting Aye on the voting
machines. Please vote Aye on the voting
machines.

CLERK HANSON:  De lega t e  Ande r son ,
Oscar 0.; Delegate Barnard; Delegate Berg; Dele-
pate Blaylock; Delegate Blend; Delegate Brown;
Delegate Bugbee;  Delegate Etchart;  D&g&Felt;
Delegate Harrington; Delegate Nutting; Delegate
Etchart;  Delegate Felt; Delegate Nutting.

PRESIDENT GRAYBILL:  Wou ld  you
repeat the absentees?

C L E R K  H A N S O N :  D e l e g a t e  Etchart,
Delegate Felt, Delegate Nutting, Delegate Har-
rington.

PRESIDENT GRAYBILL:  Very  we l l ,
take the vote.

Aasheim _. Present
Anderson, J. _. _. Present
Anderson, 0.. Present
Arbanas _. _. _. Present
Arness  Present
Aronow  Present
Artz  _. Present
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P r e s e n t
Babcock _. _. Present
Barnard _,.,,,.__......,,._,,,,..,, Present
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Present

B&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Berthelson . . . . . . . . . . . . . . . . . . . . . . . . . Present
Blaylock...........................Presen  t
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cain ............................... Present
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . Present
cat62 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . Present
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
D~vis...............................Absen  t
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Felt.................................Absen t
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Furlong. . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Garlington......................... Present
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . Present
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harper.............................Presen  t
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
James . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . ..Prescn t
Kelleher. . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . Present
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Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mcljonough. . . . . . . . . . . . . . . . . . . . . . . . Present
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
M urray . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . Present
R&al . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rollins., . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Romney . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Siderius. . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . present
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sparks.............................Presen  t
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Shlder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sol1 1vnn . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Swanberp . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
V a n  Ruskwk . . . . . . . . . . . . . . . . . . . . . . . Present
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . Present
W a g n e r , , . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Woodmansey . . . . . . . . . . . . . . . . . . . . . . Present

CLERK HANSON: Mr. President, 96 dele-
gates present, 4 absent. [Editor’s note: Theofficial
roll call on file with the Historical Society shows
99 present and 1 absent. There appears to be some
confusion. See Page 1063, line 41 and Page 1071,
line 42. ]

PRESIDENT GRAYBILL:  V e r y  w e l l .
The roll will so show. Order ofBusiness  Number 1,
Reports of Standing Committees.

CLERK HANSON: None.

PRESIDENT GRAYBILL: None. O&y
of Business Number 2, Reports of Select Commit-
tees.

CLERK HANSON: None.

PRESIDENT GRAYBILL: Order of Busi-
ness Number 3, Communications. This morning,
under communications, the Chair wishes to take
the opportunity to address a few remarks to you. I
think they’ve been passed out to you, but I will go
over them. In the last few weeks, I have had to do
batt le  on various occasions to accomplish the
adminis t ra t ive needs of  the Convent ion.  And I
speak today at  the r isk of  having to do batt le
again.  But Iperceiveit to bemydutytnspeakoutif
this Convention is in any danger of failing in its
objectives. In my judgment, there is such a danger
today.  As delegates,  we have two vital  duties
about which I wish to speak briefly this morning.
We must assume these duties firmly, even boldly,
or we will fail. First of all, we must draw up a Con.
s t i tut ion which changes our  system of  govern-
ment for the better.  The need for governmental
change is, I believe, evident.Thepresent  Constitu-
tion, 82 years old, hampers and confines us in a
day much different from the late 19th Century
frontier days when it was adopted. We need not
change all ofit,  but surelyitisevidentthatweneed
not reenact it either. The voters have authorized
this Convention, and the taxpayers are funding it.
They expect us to accomplish important changes.
In my judgment.  our efforts must be innovative.
We must make the system work better.  The new
Consti tut ion must  be an advance.  I t  must  be
simpler,  shorter,  and designed to work in the
future. This much our presence here attests to. Not
change for  change’s  sake,  but  change for  a  new
and bet ter  way to improve and safeguard Mon-
tana’s future.  But we are delegates,  not repre-
sentatives. In my judgment, we are sent here to use
our abilities and to reason out a new document. It
is our solemn duty to do as we think best-to use
our  heads, to study, to hold hearings, to debate,
compromise, and to write a new Constitution. Yet,
I  constantly hear here in the chamber that  the
people back home won’t accept this or that; that
someone back home objects; that  WE have had to
call the county clerk; or that the newspapers have
discovered the truth from the people.  The plain
fact is that we should write the Constitution, and it
should be the best  one that  we can arr ive at
together. The people expect leadership from this
body. We are the ones they’ve sent here to study, to
hear, to consider, to draft, to debate and to reason
out the Constitution. When we’ve done our best
and explained it to the voters, they will support us
if we have done our work well. But we must assume
ourresponsibility. We must write theConstitution
based on our  knowledge,  our  reasoning together
and our  work.  I t  seems to me obvious that  the
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people that we continually depend on and lean on
in debate have not thought through all of these
problems nor heard the witnesses nor seen the
documents nor studied the blue books. And it
seems to me a poor excuse for us to blameourvotes
on the people, after we have studied the situation.
We must draw up a Constitution, then, which
changes our system for the better. Now, second, we
must make this Convention work. We must
accomplish our purpose here, within our means.
It is no answer to insist on the unlimited right to
discuss issues. We have that right, but we do not
have the time or the money. Perhaps we should
have, but the Legislature did not so provide. And I
believe that they were not wrong. I think we can
accomplish our purpose within their l imitations,
but we must work very hard to do it. In candor, we
sometimes act like a group of politicians preparing
for the election, not like  leaders drawing a blue-
print for Montana’s future. We must tend strictly
to the business at hand, the business of compro-
mising on a better Constitution. Only when that
is accomplished, when the new Constitution has
been clearly and fully explained to the voters,
should any of us become politicians again. To fin-
ish our  job here successfully-to make the Con-
vention work-we must depend upon our com-
mittee system. Each of you have been on a
committee. Each of you has worked hard on that
committee. No committee here has failed to work
hard .  WC  should support either the majority or the
minority position. We should realize that the com-
mittee members have  thought and struggled with
the problems in their area,  as we have in our areas.
Let’s follow them. WC are  not free, each of us, to
write the Constitution as we, individually, might
like. It would be impossible to have a Constitution
which 100 of us, individually, liked. We must
compromise. We must advance through the arti-
cles by choosing between the committee altcma-
tives,  not by inventing new amendments in the
heat of the debate. There will, of course, be excep-
tions. We must hope that they’ll be few, or we
cannot, complete our task in a timely and reason-
able fashion. In summary, we must draft the
Constitution for Montana’s future, not for the elec-
tion. The people will support us when we have
shown intelligent leadership. And, secondly, we
must make the Convention work. We must proceed
faster and surer, and we must share the responsi-
bility and compromise gracefully. (Applause)
Now, to help implement this, you’l l  f ind attached
to these little remarks some  guidelines for debate,
which I’d like to go over with you. And these are

my suggestions only. I want them taken in that
spirit, but I think they might help. Now, the Con-
vention has available only 23  days for debate in
the g-week  session, which, as most of you are
aware, is all that the appropriated funds will pro-
perly finance if we’re to have any left to explain
the Constitution to the people. We have used 8
days of debate and we have only 15 days of debate
left. Yet, we must still debate eight articles and
cover all the Style and Drafting reports thereon in
these 15 remaining days. This will be difficult, but
not impossible, if the delegates do this: One,
debate only the major basic issues. Two, depend
on the committees-follow the majority or minor-
ity, do not become amateur draftsman in areas
you have not studied. Three, discipline your own
debate--arise only with significant, additional
comment--use your vote to record your opinion.
The truth of the matter is that about 96 of us at all
times disciplineourdebate beautifully; but thelast
four get us started again, and then we all go off the
deep end. Four, compromise-understand  that
there are many ways to do most things. The  Con-
stitution must be better; it need not be perfect.
Five, listen and decide. This, rather than drafting
changes, is your duty, in my judgment, unless
your committee is presenting its article. Six, avoid
long speeches and statements for the record and
the folks back home. Seven, speak only once
unless you are presenting and explaining your
article. Now, once again, these are not rules. In
Committee of the Whole, you may speak as often
as you want, and there’s no limit yet. But if we
can’t live within these guidelines, then we are
going to have to have rules, and by the time we get
to them, they’re going to have to be stringent.
Now, on the last page of the four pages put out is a
schedule. This schedule-there’s no magic to it,
any of you could have done it. But if  you take the
days between now and the 18th of March and
divide them up, you’ll f ind that no committee gets
more than two days and that the Judiciary Article
must be completed today and that the General
Government remaining article must be completed
in a day or we just can’t get done. Now, it’s all right
there, and in addition to the things in the right-
hand column under debate, we must consider 10
reports on style, plus 1 on ballot, which I didn’t
even put on here yet. So, I think you can appreciate
the problem. Now, 1’11  add one more thought and
that is thatyesterday agood manyofthemembers
of the Judiciary Committee and some lawyers did
work quite hard. And they are going to try and boil
down and get themselves together and try  and get
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the delegates  to  support  e i ther  one or  the  other
group of lawyers’ viewpoints and try and get the
Judicial Article accomplished today. Now, it  can
be accomplished today if we will follow one of the
two or three main streams of argument that these
lawyers have. But if we insist on each individually
becoming lawyers today, it’s going to be difficult
to educate us all to that level, if1 may rebut, in that
short time. I thank you very much for your toler-
ance in letting me say these things. On the other
hand, I think it’s absolutely essential that we all
understand these things and that we proceed on
this basis.

4, Introduction and Reference of Delegate
Proposals .

CLERK HANSON:  N o n e .

PRESIDENT G R A Y B I L L :  5, F i n a l  C o n -
siderat ion.

CLERK HANSON: None.

PRESIDENT GRAYBILL: 6, Adoption of
Proposed Const i tut ion.

CLERK HANSON: None.

PRESIDENT GRAYBILL:  7 ,  M o t i o n s
a n d  Kesolutions.

CLERK HANSON: None, sir.

PRESIDENT GRAYBILL: 8, Unfinished
Business.

CLERK HANSON: None.

PRESIDENT GRAYBILL:  9, S p e c i a l
Orders of the Day.

CLERK HANSON: None.

PRESIDENT GRAYBILL:  10, G e n e r a l
Orders.

Mr. Eskildsen.

DELEGATE ESKILDSEN: M r .  P r e s i -
dent.  I  move the Convention resolve i tself  into
Committee of the Whole for the purpose of han-
dling business under General  Orders,

PRESIDENT GR,AYBILL:  You’ve heard
the motion that we resolve “urselves-

Mr. Hawington,  do you want to be present’?
Very well, Mr. Harrington’s present. Mr. Etchart,
your presence can be noted. Mr. Felt and Mr. Nut-
ting are not here.

Okay. The motion is to resolve ourselves into
Committee of the Whole. All in favor, say Aye.

DELEGATES: A y e .

PRESIDENT GRAYBILL: Opposed,  No.
(No response)

PRESIDENT GRAYBILL: So ordered.

(Committee of the Whole)

CLERK HANSON: “Februclry  29, 1972.
The following committee proposals are now on
General Orders: Judicial, Natural Resources,
Revenue and Finance, Bill  of Rights, Education,
P u b l i c  H e a l t h ,  L o c a l  G o v e r n m e n t ,  G e n e r a l
Government, Style and Drafting 1 and 2. That the
Education Article Proposal Number 10, Local
G o v e r n m e n t  P r o p o s a l  N u m b e r  11,  G e n e r a l
G o v e r n m e n t  P r o p o s a l  N u m b e r  1%. S t y l e  a n d
Drafting Proposal Number 2, having been dupli-
cated and placed on the delegates’ desks on the
24th day ofFebruary,  1972, at9:00a,m.,arenowin
compliance with Rule 23 of the Montana Constitu-
tional Convention  rules.” Mr. President [Chair-
man 1 .

CHAIRMAN GRAYBILL:  V e r y  w e l l .
W e ’ r e  o n  t h e  J u d i c i a l  A r t i c l e ,  a n d  i t ’ s  m y
understanding--so that everyone will know where
we are-we adopted Section 1.  Section 1 may be
amended if anyone wants to, but it should be done
at the end when we take up reconsiderations. We
passed Section 2 until this time. We passed Section
3 and Section 4. It’s my understanding, then, that
we will start on Section 2 anew, and I believe, Mr.
Schiltz, you have that.

Mr. Schiltz.

DELEGATE SCHILTZ: I think it’s being
distributed at the moment. WC have developed one
small addition that s”me  of the lawyers interested
have agreed upon, but have  not agreed upon the
language. With your permission, I  would prefer
that we go to 3 until we can resolve this problem of
language. There’s no problem with 3 or 4, so far as
I know.

CHAIRMAN GRAYBILL: Very well. Mr.
Berg, will you start on Section 3-would  you like to
reread?

Mr. Berg.

DELEGATE BERG: Mr. President [Chair-
man]. I m”ve  that  when this  committee has con-
sidered Section 3 of the minority proposal, with an
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amendment which I shall suggest, that it do pass
the same.  Addressing myself  to  the proposed
amendment, may I say thatin  the weekendrecess,
as Mr. Schiltz  suggested, we did have a conference
of several lawyers-some on the  majority, some on
the minority-in an effort to resolve our differ-
ences, and we believe we have done that in a satis-
factory manner. And it will bein  thatmanner that
it is presented to you today. With regard to Section
3, in line 24 on page 40, I move to delete the word
c‘signed” and to  subs t i tu te  therefor  the words
“joined in”.

CHAIRMAN GRAYBILL: Very well. Mr.
Berg’s amendment is to Section :1  of the minority
report on page 40, on line 24, to strike the  word
“signed” and put in the  words “joined in”, so  that
the sentence reads-the last  clause reads:  “which
must be in writing and joined in by the majority”.

Mr. Berg.

DELEGATE BERG: In this respect, I yield
the floor to Mr. Schiltz to discuss this particular
change.

CHAIRMAN GRAYBILL: All right.
Mr. Berg.

DELEGATE BERG: The substance of this
change was this- that  this  part icular  sentence
was designed to prevent  the court  from issuing
what are known as per curiam decisions, butthere
a r e  m a n y  i n s t a n c e s  w h e r e  t h e  c o u r t ,  i n  e x -
pediency, does issue decisions that are not always
signed by the justices, but they are always joined
in by a majority of the justices before it is promul-
gated. And as a matter of simply permitting court
expediency, we changed the language to the words
“joined in” rather than “signed”. Furthermore, we
discovered that  every just ice,  on every opinion,
whether i t  is  actually-indicates his signature on
the publication, in the minutes of the court, they
are signed and they do register, whether they are
on majority or minority, whether they are dissent-
ing or writing the majority. And this is the reason
for this amendment.

CHAIRMAN GRAYBILL: Very well. Is
there discussion of Section 3, as amended. Is there
a discussion of Mr. Berg’s amendment,  “joined
in”?

DELEGATE BLAYLOCK: Mr. President
[Chairman].

CHAIRMAN GRAYBILL: Mr. Blaylock.

DELEGATE BLAYLOCK: Will Mr. Berg
yield to a question?

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Yes.

DELEGATE BLAYLOCK: Mr. Berg, why
would it make any difference--and I’m speaking
as the layman-if all  the justices signed it:’ Is
that--why is  that  so hard?

DELEGATE BERG: It is not a difficult
thing except that  they say-and we talked with
members of the Supreme Court about this-there
are  occasions when a justice is on vacation; he has
approved of the opinion; he is perhaps away for 20,
30 days. If you require him to sign it at the time it
comes out and  is ready for publication, it’s held up
for at least a period of 20 to 30 days. These are the
r e a s o n s  t h a t  w e r e  :iven  t o  u s  b y  t h e  c o u r t
members.

CHAIRMAN GRAYBILL: Mrs. Eck.

DELEGATE ECK: Mr. Chairman, willMr.
Berg yield to another question?

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE ECK: This is touching rather
close to something I think we’ve  been concerned
with right through. Now, you did indicate that ,
somehow, they would be on record, either favoring
or opposing the part icular  judgment and that-

DELEGATE BERG: We are assured from
the judges that they sign the minutes of the court
and that indicates their position, whether it’s on a
per curiam decision or not. They do sign that, and
there is a public record available to determine how
they voted and how they considered any measure.
They also assure us that on these per curiam deci-
sions, there’s seldom a dissent.

DELEGATE ECK: Thank you.

CHAIRMAN GRAYBILL: Mrs. Pember-
ton.

DELEGATE PEMBERTON: Mr. Berg,
will you yield to a ques-Mr. President [Chair-
man], may I talk to Mr. Berg?

CHAIRMAN GRAYBILL: Mr. Berg, will
you yield?

DELEGATE BERG: Yes.
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DELEGATE PEMBERTON: Thank you.
Mr. Berg, is this for just your change or is this-is
the whole article-is all of Section 3 the same as it
is in the book, or arc WE discussing just you*
change in the word right now?

DELEGATE BERG: 1 made a motion  after
I-in moving the passage of Section 3. I moved it,
as amend~l,  by striking the word “signed” and
substituting the words “joined in”. So, you are-1
suppose-the Chair may correct me-actually
considering the amendment at this time. There-
after, I would understand you would consider
the section as a whole.

CHAIRMAN GRAYBILL: That’s right,
Mrs. Pemberton, just the words “joined in”.

DELEGATE PEMBERTON: Thank you.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
may I ask a question of Delegate  Berg?

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: I yield.

DELEGATE ROMNEY: Mr. Berg, would
you please describe how accessible this decision is
to the public? Is it open and available, and how is
it available?

DELEGATE BERG: Well, of course, all
decisions of the Supreme Court are published.
They are printed and published and, ofcourse.  as
you know, put into a bound book. There are occa-
sions when the court,  instead of issuing a
majority-minority opinion, especially on what
they call the so-called “cell-block appeals”-if
you’ve seen the list of the workload of the court,
you’ll find that there are so many appeals and
then so many cell-block appeals. Many of those
cell-block appeals are per curiam decisions. They
are usually about a page long. They arc almost
always a unanimous decision, but they are some-
times issued without any particular justice actu-
ally signing it. However, as I understand it, on
their journal, on their minutes, it is indicated
which of the justices approved that particular
opinion.

DELEGATE ROMNEY: Mr. Chairman,
another question.

CHAIRMAN GRAYBILL: Yes, hut it

should be germane to the subject of the amend-
ment.

DELEGATE BERG: Yes. I yield.

DELEGATE ROMNEY: I think it is.

CHAIRMAN GRAYBILL: Okay.

DELEGATE ROMNEY: These upinions
are available in the office of the clerk  of the
Supreme Cowt?

DELEGATE BERG: Oh, yes. I might tell
you that when a court decision is handed down, it
is first in a sort of a mimeographed copy, and
almost always it’s signed. There are, as  I say,
these rare  exceptions-not so rare, but I would say
infrequently used-per curiam decisions. Those
opinions, as soon as they are handed down, are in
the clerk’s office, and the attorneys uf recwd  are
immediately-they are immediately forwarded to
them. They are then published, not only in what
we call the Montarzn Reports. they are published
in what we call  the Stale Re~<~rler.  T h a t ’ s  a
mimeographed sheet that comes out within a mat-
ter of a week. You can subscribe to that. And they
are finally printed in the Pacific, Kr,por/crall  over
the western states.

CHAIRMAN GRAYBILL: Very well. All
in favor of the motion to amend line 24 of Section 3,
page 40, by strikingthe word “signed” and putting
in the words “joined in”, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: So ordered.
Mr. Berg, Section 3. We’re now open for other
amendments on Section 3.  Mr. Berg, would you
move-

DELEGATE BERG:  M r .  C h a i r m a n .  I
move that this committee, when it does arise and
report, having had under consideration Section 3
on page 40 of the minority report, as amended,
recommend it do pass.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Whatever hap-
pened to that amendment on Section 3 increasing
the number of judges from 4 to 6?
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C H A I R M A N  G R A Y B I L L :  A l l  a m e n d -
ments are wiped out when we passed it, and we’re
discussing it as is here.

DELEGATE ROMNEY: Very well.

CHAIRMAN GRAYBILL: Mr. Harlow.

D E L E G A T E  H A R L O W :  WC  have  d i s -
cussed only the-have read only the first para-
graph of Section 3. Have we divided that into
subsections’?

CHAIRMAN GRAYBILL: No, we have
not.

DELEGATE HARLOW: The motion was
to take all of Section 3.

CHAIRMAN GRAYBILL: That’s right.
1’11 be glad to read it for you or have it read. Will the
clerk please read Section 3 in its entirety, includ-
ing the amendment?

CLERK HANSON: “Section 3,  Supreme
Court organization. The Supreme Court shall con-
sist of one Chief Justice and four justices, a major-
ity of whom will be necessary to pronounce the
decision, which must be in writing and joined in
by the majority. The Legislative Assembly may
increase the numberofjustices from five to seven.
District  judges shall be substituted for the Chief
Justice-or the justices in the event of disqualifi-
cation or disability. In any cause, the opinion of
the district judge sitting with the Supreme Court
shall have the same effect as an opinion of H jus-
tice of the Supreme Court.” Mr. Chairman, Section
3.

CHAIRMAN GRAYBILL: Mr. Mahoney.

D E L E G A T E  M A H O N E Y :  I  r e n e w  m y
motion to strike out lines 25 and 26 of this amend-
ment, which takes it away from the Legislature.

CHAIRMAN GRAYBILL: Mr. Mahoney
has made a motion that the sentence “The Legisla-
tive Assembly may increase the number ofjustices
from five to seven” be stricken.

Mr. Melvin.

DELEGATE MELVIN: Mr. Chairman. In
discussing this with the justices of the Supreme
Court, they indicated that at the present time, no
additional justices are needed. However, I resist
this motion because it was indicated that in 1900,
the original 1889 Constitution was changed to
allow the Legislature to increase the Supreme

Court to five from its original three. In 1919, the
Legislature took action and increased it to five.
And I think we can trust our Legislature to provide
the same option when the increase is needed.

C H A I R M A N  G R A Y B I L L :  M r .  Habe-
dank.

DELEGATE HABEDANK: Mr. Chair-
man. I also rise in opposition to the Mahoney
amendment. And as an explanation of this, I dis-
cussed this section with some justices of the
Supreme Court, and they agreed with Mr. 1)ahood
that seven justices would greatly increase the
capacity of the court to take care of their work.
They informed me that this probably was a need
that would arise in the future, and they explained
how seven could increase their capacity as against
five. The question I presented to them is one that,
I’m sure, that runs through the mind of practically
everyone. If seven justices have to listen to one
argument, instead of five, how does that increase
their capacity? They explained that with seven
justices, they could operate in banks. They could
parcel the writing of the opinions out, and thus
increase their load. However, at the present time,
their problem is not that pressing, and they feel
the Legislature could be depended upon, at such
time as it becomes so pressing, as to increase the
number when that need became that evident. At
the present time, they are operating with only
three law clerks, instead of five, which has been
authorized. And if they had their full five law
clerks, which they would have had they-could
they have hired them-the salary schedule that
they are authorized to offer has caused them to
lose some of their law clerks, some to this Conven-
tion and other places, so that they are constantly
looking for law clerks. But this would assist them.
They advised me that the plans for a new Supreme
Court facility, if they ever come about, will provide
for seven justices--a place for them--and they felt
that before Montana would reach the point where
we needed anintermediateappellat~court  assome
states have, in the years to come, they  could then
increase their capacity by going to seven and oper-
ate at that time until the load became so great it
was necessary to have an intermediate appellate
system. I give this as an explanation for those who
wonder why this about-face has been made. The
recommendation of both the majority and minor-
ity was that the Legislative Assembly may
increase the number ofjustices from five to seven,
and as Mr. Melvin pointed out, that authorization
remained before the Legislature from 1900 to 1919.
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Before the Legislature increased it from three to
five, the Supreme Court got so behind in their work
that they had to operate on a commission basis for
awhile.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman. I
merely want to supplement the arguments pre-
sented by the previous delegates. I indicated that
I would stand at 1030 this morning and support x
motion to have the court increased, by this Consti-
tutional Convention, from five to seven. I am not
going to stand in support ofthat  motion this morn-
ing,  but  I  do want  to provide some stat is t ics  to
support the position adverse to the motion before
this body by Delegate Mahoney. The court pres-
ently is  operat ing on a case basis  on some 200
cases per year. In the last decade. the increase has
been more than 50 percent. And as a consequence,
the increase  upon each judge with respect to delib-
eration and decision, has been an increase  of more
than 50 percent. Approximately three months out
o f  t h e  y e a r  a r e  s p e n t  i n  t h e  S u p r e m e  C o u r t
hearing-chamber for the purpose of l istening to
argument. Nine months are left, then, for delibera-
tion, for study and for decision. As I indicated on
Saturday,  this  appel la te  system in Montana is  a
system of r ight  to each l i t igant  who desires to
appeal, and, consequently, the court does not have
any power to restrict its case work. A most recent
transcript that has been in the public spotlight is
the Warwick case out ofRozeman.Thattranscript
was over 1,100 pages. When we talk about 200
cases, we are talking about complex cases for the
most part ;  some very extended with respect  to
transcript  and test imony,  some not  so extended.
But, in any event, 200 cases for a five-judge appel-
late court is a considerable amount of work. The
court has indicated to me that,  certainly within
the next decade, in all probability, it will be neces-
sary to increase the court  f rom five to seven.  I
submit that although there may not be a pressing
need at the moment, we are here to draft R Consti-
tution, not for tomorrow, but for the decades. Both
the majority and the minority,  after study and
after hearing witnesses,  recommended that  the
Legislature have the power to increase the court
from five to seven. I submit the  motion to strike
lines 25 and 26 should be rejected. Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Mahoney’s motion to strike from
lines 25 and 26 on page 40, Section 3 of the minor-

ity report, the sentence: “The Legislative Assem-
bly may increase the number of justices from five
to seven.”

Mr.  Mahoney.

DELEGATE MAHONEY: May I close,
Mr. Chairman’!

CHAIRMAN GRAYBILL: Yes, sir.

DELEGATE MAHONEY: This is  the
same way-1 sure feel-up here this morning-I
feel like a story I one  time heard, where he  said he
felt like a lion in a den of I)aniels,  and that’s the
way I feel  amongst all these lawyers this morning
defending the Supreme Court.  We sue in Mr.--I
don’t know, I believe it  was in Mr. Dahood’s
statement-that they were  talking, or it was either
that  or Mr.  Habedank said-that  they were now
thinking about the new building and they were
going to get seven fixed in the  new building. So it’s
already underway. Now, I just think we‘d better
start and go back here and look at the boy that’s
paying taxes.  And this  is  one of  the costs  now.
If they have two vacancies in the attorneys over
there now-and I  think that  they lost  one just
lately; in fact, I heard, I think, they lost him in the
last week. So they have had them-the court is
current. Now, if this thing should ever get serious
enough, I am sure that we could amend the Con-
stitution and could put in the seven if it’s neces-
s a r y .  R u t  I  h a v e  w a t c h e d  t h e  p o w e r  o f  t h e
Judiciary up here a good long time, and they have
got more special privileges than any other person.
They got the special retirement, which they said
was not going to cost the taxpayers a cent; all they
were doing was doubling the court fees. Now, if
that isn’t something, I don’t know what it is. We
saw las t  sess ion of  the  Izgislature,  when the
Governor-pressure was brought on him to even
ask in a special session of the Legislature to raise
the judges’ salaries. Now, I just wonder how far-
and I think if these judges are so overworked, we
can, I’m sure--can find plenty that will take the
job. We won’t have any trouble, and I’m-think we
can continue at  f ive in place of  the seven.  And
thank you for the time, Mr. President [ChairmanI.

CHAIRMAN GRAYBILL: So many as
shnll-

Mr. Romney,  for what purpose do you rise?

DELEGATE ROMNEY: I ask for a roll
call and ask for seconds.

(Seconds arise)
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C H A I R M A N  G R A Y B I L L :  V e r y  w e l l ,
we’ll have a roll call vote. So many as shall favor
Mr. Mahoney’s ammdment,  please vote Aye on
the voting machines; so many as shall oppose it,
vote  No.

Have all the delegates voted?
(No response)

CHAIRMAN GRAYBILL: Any delegate
wish to change his vote?

(No response)

C H A I R M A N  G R A Y B I L L :  T h e  v o t e  i s
closed. Will you take the roll please.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson,J . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, 0. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
A-,onow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Rates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
B&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rerthelson . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hlaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rurkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cd.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis...............................Absen  t
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt.................................Absen  t
Foster ................................ Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gyslcr ................................ Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Kellcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold...............................Ay  e
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lorello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McDonough, . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble..................................Ay  e
Nutting................................Ay  e
Paine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal ................................. Nay
Keichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
S’nnon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
S kari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
3L peer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
‘I’oole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
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Vermillion  Nay
Wagner................................Aye
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Warden Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Woodmansry  Nay

CLERK HANSON: Mr. Chairman, 24 dele-
gates voting Aye, 69 voting No.

CHAIRMAN GRAYBILL: Mrs. Babcock,
your presence is here. Did you vote’? You wore not
counted absent so you’re all right.

CLERK HANSON: Mrs. Babcock voting
No; 70 voting No, 24 voting Aye.

CHAIRMAN GRAYBILL: Very  well. 70
delegates having voted No and 24 Aye, the motion
fails.

Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman
and ladies and gentlemen of the Convention. Asit
was indicated to you by Mr. Berg, there was a lot of
work done over the weekend. I know I spent about
five hours in the law library on Sunday. Yesterday
afternoon, there was a meeting of Mr. Berg, Jack
Schiltz,  Jim Garlington very kindly offered to
help. I was present and we met for about 4%5
hours yesterday afternoon and hammered out
these amendments which are now on your desks.
These amendments constitute a compromise in
language and in thought on the part of the major-
ity and the minority reports that are in the book
before you. We are indeed deeply grateful to Jim
Garlington, who acted as somewhat of a referee
and helped us tremendously. He volunteered for
that important job. We have some differences, and
I might mention those to you. And those differ.
ewes are not in language, they’re not in drafts-
manship, they’re not in technical matters; but
they are in principles involved in this matter. One
of the differences is whether the clerk of the
Supreme Court should be elected or appointed. The
basic difference is in the method of selection or
election of the judges of the District Court and the
Supreme Court. We, as the ad hoc committee that
met yesterday afternoon, could not get together on
those items. So the principles involved will have to
be divided-will have to be decided-by the Con-
vention. And we think we have drafts, or can sup-
ply drafts rather rapidly, to cover whatever this
body may decide that they want involved. There
is another difference, which is not perhaps so
major, but it does involve the county attorneys-

the difference between the majority and the minor-
ity report, whether they should be called district
attorneys and elected as provided by law or we
should provide in the Constitution for the method
of electing the duties of county attorneys, We
have not mentioned Justices of the Peace Courts
in the Constitution, but we have provided, I
think, adequately for a lower court of some type or
form to be determined by the Legislature. In the
first section, we have given broad power to the
Legislature to provide for such lower courts as
they may deem proper. Then, in some of the
amendments--as we go through them, you will
.hotice  that we have provided, indirectly, for lower
courts by providing that misdemeanors are to be
tried in other courts, which shall be provided for
by the Legislature. So, in two or three places, we
have given a pretty strong mandate to the Legisla-
ture to provide some form of a lower court. Now,
those are about, I think, a fair resume ofthe differ-
ences. There will be a difference also, perhaps, on
the rulemaking power of the Supreme Court. And
that, again, is in principal; it’s notin  mechanics of
language OF  anything of that sort. So we should be
able to get away from most of the wrangling that
we started on Saturday afternoon. I would like to
point out to you some general observations on the
importance of the courts; and I would like to call to
your attention that no matter what broad powers
or rights you provide for people in the Bill of
Rights, the value of those rights are dependent
entirely on how the court interprets them. In other
words, the average individual who feels that his
rights are being impugned upon, whether it be by
the Executive branch, and that includes the
bureaus and administrative agencies; whether it
be by an invalid act of the Legislature; whether it
be by some overzealous law enforcement officer of
some type or another; whether he’s wrongfully
imprisoned. Having those rights be meaningful is
dependent entirely upon the courts. And if the
courts are ineffective, if they’re not independent, if
they’re subject to pressure by the other two
branches of government, those rights might
become meaningless. Therefore, I point out to you,
that it is dreadfully important, in my view, at
least, that the courts be made independent, be
made strong, be made unafraid to act for fear of
reprisal from one of the other branches of the
government. And it is only in that manner that we
can guarantee to our people the liberties that we
wish them to have. The Constitution is, true
enough, the framework of government, but on the
other hand, it is a last bulwark and protection that
the people have. The court should also be made
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strong enough and independent enough that they
have no fear of striking down an unconstitutional
legislative act. They should have no fear of saying
to the Executive branch of government, “You’ve
gone too far; you’ve impugned upon the rights of
individuals.” I understand there’s a strong Natu-
ral Resources Article coming out. There’s going to
be some strong statements made as to ecology.
Those statements are meaningless unless you
have an independent Judiciary that’s willing and
able to enforce those rights guaranteed to you. I
just wanted to make these observations. I’m sure
that you are well aware of them, but it doesn’t hurt
to call them to the attention ofthe delegates. And I
hope that we can keep the argument down to the
basic principles involved. And I think I have fairly
stated the differences that do exist, and differ-
ences will have to be decided by this Convention.
Thank you.

CHAIRMAN GRAYBILL: Members of
the committee, the Chair is aware that Mr.
Aronow  got up after we got started and in the
middle of this, but we heard his remarks anyway
because I think they were necessary. Now,
members of the committee, you now have before
you, on the motion of Mr. Berg, that when this
committee does arise and report, after having
under consideration Section 3 of the minority
report, it recommend that the same be adopted. So
many as-

Mr. Eskildsen.

DELEGATE ESKILDSEN: A roll call
vote, please.

CHAIRMAN GRAYBILL: Very well. So
many as are in favor of that, vote Aye on the
voting machines; so many as opposed, vote No.
Section 3 in its entirety, as amended. So many as
are in favor, vote Aye; so many as are opposed,
vote No.

Has every delegate voted? (No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote? (No response)

CHAIRMAN GRAYBILL: Very well.
Take the vote.

Aasheim  Aye
A~d~rson,J............................A~e
Anderson,  0.. Aye
Arbanas  Aye
A~~ess.................................AYe

Aronow................................Ay  e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ask....................................Ay  e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Berg.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Berthelson . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Blend..................................Ay  e
Bowman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cain...................................Ay  e
Campbell..............................Ay  e
Cate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Champoux.............................Ay  e
Choate.................................Ay  e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood................................Ay  e
Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll................................Ay  e
Drum.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen..............................Ay  e
Etchart................................Ay  e
Felt.................................Absen  t
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington.............................Ay  e
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Leuthold...............................Ay  e
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L0eIld0i.f . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Lorell" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Martin.................................Ay  e
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
M e l v i n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A y  e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
N”ble...............................Absen  t
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rebal.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder.................................Ay  e
Rollins.................................Ay  e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Schiltz.................................Ay  e
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
S kan. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Spew . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Swanberg..............................Ay  e
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden................................Ay  e
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

CHAIRMAN GRAYBILL: Mr. Nutting,
your presence is noted.

Court powers. The Supreme Court shall have final
appellate jurisdiction and general supervisory
and administrative control “ver  all courts. The
Supreme Court may make rules for the practice of
law and judicial administration in all courts. The
Supreme Court shall have such power  to make
rules of procedure  as may be provided by law. The
Supreme Court shall have original jurisdiction to
issue, hear and detcrminc  all writs appropriate to
the exercise of its jurisdiction. including thewrit  of
habeas corpus.” Mr. Chairman, Section 2.

CHAIRMAN GRAYBILL: Very well.
Mr. Scbiltz,  do you have an amendment?

DELEGATE SCHILTZ: Yes, will you
have the clerk read it, please.

CHAIRMAN GRAYBILL: Mr. Clerk,  will
you read Mr. Schiltz’s  amendment?

CLERK HANSON: “Mr. Chairman. I
move to amend Section 2, page 40, lines 10 through
20, of the Judicial Committee proposal by striking
the entire section and inserting in lieu thereof the
following language: ‘Section 2, Supreme Court
powers.  The Supreme Court shall have appellate
jurisdiction, including jurisdiction to issue, hear
and determine writs appropriate to its appellate
jurisdiction, and “riginal  jurisdiction to issue,
hear and determine writs of babeas  corpus. It has
general supervisory control “ver  all of the courts.
It may make rules governing appellate procedure,
n&s  of practice and procedure for all the other
courts, and rules of admission to the bar and con-
duct “f its members’.” Mr. Chairman, nmendment
by Schiltz.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Schiltz.

CLERK HANSON: Mr. President, 90 deie-
gates voting Aye, ,5 voting No.

CHAIRMAN GRAYBILL: 90 having
voted Aye and 5 having voted No, Section 3 is
adopted. Will the clerk please read Section 2 in its
entirety, as it originally appeared in the minority
report on page 40.

DELEGATE SCHILTZ: 1 apologize. 1
have s”mc  additional material on there. And it
isn’t very long, hut it was just resolved on the floor
here. If everybody would take the copy of my
amendment he has and put the following lan-
guage after the word “members”: “Rules of proce-
dure shall be subject to approval or disapproval”
-so far you should have “Rules of procedure shall
he subject to approval or disapproval by the Legis-
lature in either of the two sessions following their
promulgation.”

Mr. Chairman.

CLERK HANSON: “Section 2, Supreme CHAIRMAN GRAYBILL: Mr. Schiltz.
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DELEGATE SCHILTZ: In connection
with the amendment of Section 2, I should l ike to
say that this is a consensus restatement of the
minority Section 2, which in turn is a completely
revised Section 2 and 3 of the old Constitution.
Anticipating the Chairman’s admonition this
morning, we have produced something new,
reducing about a page and a half of printed lan-
guage down to this paragraph. It takes care  o f  the
objections and difficulties we were having on Sat-
urday. The clerk did misread the word in the first
line “the Supreme Court shall have”; it reads
“has”. I don’t think there should be any difficulty
with this, except possibly a comment on the new
material which I have just dictated. There’s some
fear among lawyers that the Supreme Court will
take its authority to make rules governing proce-
dure as authority to make substantive rules of
evidence. Mr. Berg has agreed to this amendment,
and I’m sure most of the  other lawyers would agree
with it, if not all ofthem.  I move the adoption ofthe
amendment.

CHAIRMAN GRAYBILL: Very well. Is
there discussion?

Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. Chair-
man. Again, speaking as a layman, when each
one of these amendments is made, I want to know
precisely why the amendment  is made. For
instance, why is this language necessary, rather
than what’s in the present minority report’? What
does it do that the language in the minority report
right now does not do’?

CHAIRMAN GRAYBILL: Mr. Schiltz, do
you care  to speak to that?

DELEGATE SCHILTZ: Yes. I didn’t
make  underlines. “The Supreme Court has appel-
late jurisdiction, including jurisdiction to issue,
hear and determine writs appropriate to its appel-
late jurisdiction”-that’s substantially the same
as is in the present record-“and original jurisdic-
tion to issue, hear and determine writs of habeas
corpus”, which is also in the minority report. “It
has general supervisory control”--which is in the
minority report. “It may make rules governing
appellate procedure,“--we may have changed
that; that’s additional, although I thinkwewill,  as
a result, delete some other material that may be in
the minority report-“rules of practice and pro-
cedure for all other courts,“-instead of the mate-
rial in the minority report, which, I think, gave the
court--wait till I find it-

CHAIRMAN GRAYRILL: Line 12, ad-
ministrative control.

DELEGATE SCHILTZ: Yeah, which
gave the  court administrative control; it spelled
out what we consider administrative control to be
and limited it to that amount--and, of course,
“rules of admission to the bar and conduct of its
members”-1  don’t know if that’s in there or not.
No, that’s additional. Does that answer you, Mr.
Blaylock’?

CHAIRMAN GRAYBILL: Mr. Blaylock.

DELEGATE BLAYLOCK: Then, Jack-
then also, you add this down there “the rules of
procedure”. That’s new--what you put on just
after you got through.

DELEGATE SCHILTZ: That’s brand-
new, but it’s-let me explain that. In my own
mind, if the rules of procedure were  in there just as
it is written without the additional material, I
would consider that the Supreme Court had only
authority to say how the procedures in thevarious
courts should be handled. But, as I said in the
expianation,  the Supreme Court has shown an
inclination, under rules of procedure, to get into
the area of substantive rules of evidence. And law-
yers are  extremely jealous on that subject. So,
that, in turn, was a delegation from the I,egisla-
ture,  and we want to keep it in the Legislature’s
hands by adding this additional material.

CHAIRMAN GRAYBILL: Mrs. Bowman.

DELEGATE BOWMAN: Mr. Chairman,
could I ask Mr. Schiltz a question, please?

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE BOWMAN: Mr. Schiltz, it
says “to-hear and determine writs of habeas coy-
pus” in your amendment, and in the minority
report, it says that they’ll have the power to hear
and determine all writs appropriate to the exercise
of its jurisdiction. By cutting out those words, are
you severely limiting the right of the  court to hear
all writs’!

DELEGATE SCHILTZ: Really, that was
kind of a Style and Drafting change, Mrs. Bow-
man. In the amendment, it  has authority to hear
and issue all writs appropriate to its appellate
jurisdiction, and then we carefully guarded the
right to original jurisdiction for habeas corpus.

CHAIRMAN GRAYBILL: Mr. Brazier.
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DELEGATE BRAZIER: Would the dele-
gate, Mr. Schiltz, yield to a question?

CHAIRMAN GRAYBILL: Mr. Schiltz?

DELEGATE SCHILTZ: Yes.

DELEGATE BRAZIER: I am concerned
that the record reflect just what the intention of
this proposed amendment is, with respect to the
scope of general supervisory control. Therefore,
would you please tell me whether it is the intention
of the  drafters of this proposed amendment that
the scope of that general supervisory control be
limited to a certain remedial writ, where if it goes
beyond that; and if it does go beyond that, would
you please tell us for the record what is intended by
the phrase.

DELEGATE SCHILTZ: Mr. Brazier. This
was a compromise on my own part. I was defeated
on my motion Saturday to try to take the writ of
supervisory control away, and I conceded that I
was defeated, and so I put it in. I can see that the
Supreme Court can and will continue to use the
writ of supervisory control under this wording.

CHAIRMAN GRAYBILL: Mr. Brazier.

DELEGATE BRAZIER:  Would  Mr .
Schiltz yield to a second question?

CHAIRMAN GRAYBILL: Mr. Schiltz?

DELEGATE SCHILTZ: I yield.

DELEGATE BRAZIER: Mr. Schi l tz ,  I
merely want to pin down whether it ’s the thought
of the draftsmen of the proposed amendment that
the language goes beyond the use of a writ and
into other administrative matters.

DELEGATE SCHILTZ: You will notice
that some of Mr. Berg’s language having to do
with administrative control has been deleted. In
other words, we did not want to put into the Consti-
tution that the Supreme Court could set up a
bureau of administration. Mr. Berg agreed to that.
I would expect that the Supreme Court, undergen-
era1  supervisory, could order a judge to go to
another place, could call in a judge to sit on the
Supreme Court in the absence or vacancy of a
Supreme Court member, that sort of thing.

CHAIRMAN GRAYBILL: Mr. Holland-
Mr. Berg.

DELEGATE BERG: I don’t want to take

very much time on this. My construction of gen-
eral supervisory control is broader than the mere
issuance of the writ of supervisory control. I antici-
pate that perhaps, in time, the words “general
supervisory control” may include administrative
control of the judicial system. I don’t want to be
misunderstood on that. The question as to
whether administrative control--whether the
word “and administrative control” added to that
or detracted from it-within the group that we
were working with, we deleted the word “adminis-
trative control”. I, in my own mind, think that
general supervisory control is just as broad, and I
would not want the delegate to misinterpret, at
least, my understanding of that feature.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman.
Mr. Berg is absolutely right. That was the sense of
the ad hoc committee in taking out “and adminis-
trative”.

CHAIRMAN GRAYBILL: Members of
the committee, you now have before you, on the
motion of Mr. Schiltz that when this committee
does arise and report after having had under con-
sideration Section 2, including the whole of the
section as amended by him, that the same be
recommended for adoption. So many as are in
favor of that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: Very well. It’s
adopted as amended. Will the clerk read Section 4.

CLERK HANSON: “Section 4, District
court powers. Original jurisdiction of all matters
and causes, both civil and criminal, including the
power to issue, hear, and determine original and
remedial writs, is vested in the District Courts, but
the distribution of concurrent jurisdiction with
other courts may be provided by law. Until other-
wise provided by law, appeals from inferior courts
must be tried anew and in the District Court. Dis-
trict Courts shall also have jurisdiction to review
decisions of administrative boards and commis-
sions, and they shall have such judicial jurisdic-
tion as may be delegated by the laws ofthe  United
States and the State of Montana. The Supreme
Court and the District Court process shall extend
to all parts of the state.” Mr. Chairman, Section 4.
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C H A I R M A N  G R A Y B I L L :  T h e  C h a i r
would like to call to the attention of the delegates
that we’re considering Section 4 as it was origi-
nally, on page 41 of the minority proposal, Since
we passed it and since we had not finally adopted
it, the motions and amendments we made the
other day are wiped out, and we’re considering it
as it was originally.

Mr. Schiltz.

DELEGATE SCHILTZ: May I have my
amendment read?

CHAIRMAN GRAYBILL: Very well.

CLERK HANSON: “Mr. Chairman. I
move to amend Section 4, page 41, lines 2 through
15, of the Judicial Committee proposal by striking
the entire section and inserting in lieu thereof the
following paragraph: ‘Section 4, District Court
jurisdiction, subparagraph 1. The District Court
has original jurisdiction in all criminal cases
amounting to felony and all civil matters and
cases at law and in equity. It may issue all writs
appropriate to its jurisdiction. It shall have the
power of naturalization and such additional juris-
diction as may be delegated by the laws of the
United States. S ubparagraph 2. The District
Court shall hear appeals from inferior courts as
trials anew. Subparagraph 3. The Legislature
may provide for direct review by the District Court
of decisions of administrative agencies, for juris-
diction of criminal cases not amounting to felony
in other courts, and for concurrent jurisdiction
with other courts.“’ Mr. Chairman, the Schiltz
amendment to Section 4.

CHAIRMAN GRAYBILL: Very well. Mr.
Schiltz’s  amendment to Section 4 is allowed and
open for discussion.

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration the
amendment to Section 4 of Judicial Article, it
recommend the same do pass.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: This again is a
consensus statement of Section 4, by the ad hoc
committee to which Mr. Aronow  referred. In
response to the inquiry that Mr. Rlaylock  wanted,
I’ll try to pick out the differences between this and

the minority report. We added that the District
Court shall have jurisdiction in criminal cases
amounting to a felony. The minority report did not
do that. And we added the words “at law and in
equity for all civil matters”. The idea there was
that possibly we would lose our jurisdiction for
divorce cases in the District Court, which are
equitable matters. It was added in an abundance
of caution. We added naturalization. I didn’t per-
sonally think it was necessary, but, again in an
abundance of caution, we said that the District
Court shall have naturalization powers and such
other jurisdiction, similar to naturalization, that
the United States might give to our District Court.
We provided that the District Court should have
the absolute duty to hear appeals from inferior
courts and that those would be tried anew. And
then, finally, we provided that the Legislature
may provide for direct review by the District Court
of decisions of administrative agencies. And we
added the material for criminal cases not amount-
ing to a felony and concurrent jurisdiction with
other courts, in case at some time in the future
there may be created other courts with which the
District Court could have concurrent jurisdiction.
Otherwise, it’s substantially the same section-a
little bit briefer, stated a little bit differently.

CHAIRMAN GRAYBILL: Mr. Leuthold.

DELEGATE LEUTHOLD: Would Dele-
gate Schiltz yield to a question?

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: I yield.

DELEGATE LEUTHOLD: In thissection
(Inaudible).

CHAIRMAN GRAYBILL: Mr. Leuthold,
you’ll have to speak a little louder. I can’t hear you.

DELEGATE LEUTHOLD: Mr. Schiltz, is
this the only reference that’11 be made in the Judi.
ciary section in regard to Justice Courts and Small
Claims Courts?

DELEGATE SCHILTZ: I don’t know
that-Well, there’s a reference by inference here, I
might say, but the matter of Justice Courts and
Small Claims Courts was taken out in Section 1.
when it set up what the judicial power of the State
of Montana is. If you’ll look at Section I, it says
that the judicial power is vested in a Supreme
Court and District Courts and such other courts as
the Legislature may provide. That’s where your
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Justice Court power will have to come from, if we
have it.

DELEGATE LEUTHOLD: Mr. President,
one more question. I’m wondering why it can’t be
spelled out a little clearer so that we can--assure
us that we’ll have Justice Courts and Small
Claims Courts.

DELEGATE SCHILTZ: I think, as a prac-
tical matter, the Legislature will do that, but I
can’t assure you that it’s going to. I happen to be a
justice-court man, and I think that we ought to
have it. Now, in the present Constitution, we have
a separate section in the Constitution saying what
the Justice Court’s jurisdiction is. And in the
article-or in the section comparable to Section 1,
we also have Justice Courts included there.

DELEGATE LEUTHOLD: Thank you.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man. In the amendment proposed by Mr. Schiltz,
I’m going to move to amend it in subsection 2
thereof, by changing the period after the word
“anew” to a comma and adding the words “unless
otherwise provided by law.”

CHAIRMAN GRAYBILL: That’s in sub-
section Z?

DELEGATE LOENDORF:  Yes ,  M r .
Chairman. I had provided a written amendment
to the original subsection 4. I didn’t know these
amendments were coming, so I’ll have to change it
to read as I’ve read it to you now.

CHAIRMAN GRAYBILL: Very well. Mr.
Loendorf proposes an amendment to Mr. Schiltz’s
amendment, in subsection 2 thereof, so that it
would read: “The District Court shall hear appeals
from inferior courts as trials anew comma, unless
otherwise provided by law.” He wants to add the
phrase “unless otherwise provided by law” to sub-
section 2. Is that correct, Mr. Loendorf?

DELEGATE LOENDORF: That’s COT-
rect,  Mr. Chairman.

CHAIRMAN GRAYBILL: Very well

DELEGATE LOENDORF: May I speak
to the amendment?

C H A I R M A N  G R A Y B I L L :  Y o u may
speak to it.

DELEGATE LOENDORF: There’s no
doubt in my mind that, by Section 1, the Legisla-
ture can provide for whatever courts-Small
Claims Court, Justice Courts, whatever we might
wish to call them-as they may find necessary  to
provide in the future. However, I’m worried that
subsection 2 of the proposed Section 4 here would
seriously hamper, say, a Small Claims Court, if we
require that all appeals from the lower courts be
tried anew. And-I might best explain that by an
example. Suppose Delegate Leuthold has a claim
for me for $75, and we have a Small Claims Court
set up in Montana. He goes to this Small Claims
Court and, assuming it’s one like they have in
other states where they help him prepare the com-
plaint so he doesn’t have to hire a lawyer-it’s a
$75 claim-he has it processed, and he wins the
case there. Now, if I simply say, “I appeal”, then
the whole thing has to be tried anew in District
Court. That means Mr. Leuthold, after winning
the case in this Small Claims Court, has to go hire
a lawyer, who has to prepare the complaint, sum-
mons, have them issued. Even if I default and do
not appear, he has to get an application for entry
of default, an affidavit of amount due, an entry of
default, a judgment and execution. And no lawyer
is going to do that for $75. So, by providing this
type of appeal, it seems to me the effectiveness of a
Small Claims Court may be defeated. I recognize
that trial de nova  is needed in certain instances,
and I think if we adopt this amendment, we have
the flexibility where the Legislature can provide
for the type of appeal which will provide for the
most effective types of inferior courts. Thank you,
Mr. Chairman.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Loendorfs amendment to add the
words “unless otherwise provided by law”.

Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman. I
rise in opposition, because this sword cuts both
ways. Number one, I don’t like to disagree with
Mr. Loendorf, but when you take an appeal from
the Justice Court to the District Court, you take it
upon the files and the complaint that’s already in
the Justice Court. There’s no need to draft a new
complaint in the District Court. The other thing is
that in all of the counties of the state, you aren’t
going to be able to have a lawyer, justice of the
peace or magistrate or whatever you may call him.
In a lot of the rural counties where collection agen-
cies are extremely active, people live ‘way out in
the country or some distance from the county seat.
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They may not be able to get in or may forget or not
get in in time, so there has to be some safeguard.
And most of these minor claim courts are not
courts of record, where you have a court reporter,
where you have a transcript, and I submit to you
that having a transcript typed up by a court re-
porter would be extremely expensive, and it would
be expensive to the taxpayers to provide a court
reporter. So the only practical way is to provide for
a trial anew upon appeal.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman. I rise
in support of the proposed amendment. I want to
speak not only on the proposed amendment, but
its effect upon the entire article, or the entire sec-
tion. In that regard, I want to first call your atten-
tion to the last sentence in subparagraph 3, which
provides for concurrent jurisdiction with other
courts. This language is inserted in this section for
the sole purpose of giving great flexibility to the
entire inferior court system. Pursuant to this lan-
guage, the Legislature will be able not only to
enlarge, if they desire, the jurisdiction of the Jus-
tice of the Peace Courts. It may also, if it desires,
create Small Claims Courts. It may also, if it finds
it necessary in the future, provide for domestic
relations courts. It may provide, if necessary, for
separate probate courts. It gives great flexibility to
the entire inferior court system. Now, there is pre-
valent throughout the United States what is
known as the two-tier system. This is a more mod-
ern approach to a judicial system. The two-tier
system would say that there are basically two
courts, the Supreme Court and the District Court
level. And the District Court level would, as for an
example in the Montana Plan, appoint magis-
trates. Those magistrates would be exercising ex-
clusively original jurisdiction of the Supreme
Court. And, like Mr. Aronow  suggests, were that
ever to occur, then the appeal is from the District
Court to the Supreme Court, and transcripts and
rather expensive appeals are required. It is my
judgment and, I think, the judgment of most ofthe
committee that that kind of procedure Montana is
not yet ready for, perhaps never will come to recog-
nize. But it ought not to be entirely excluded from
possible consideration in the future. I believe that
Mr. Loendorf s amendment accomplishes this-1
believe it,also  accomplishes and facilitates possi-
ble future renovation. Now, insofar as Small
Claims Courts are concerned-generally speak-
ing, a Small Claims Court is one of very limited
jurisdiction, oftentimes not in excess of $100.

Those types of claims, which are always civil in
nature, are not really of the character that justify
appeal from a decision of the Small Claims Court.
The Small Claims Courtreally has a place already
in Montana. If the Legislature thought it neces-
sary to provide for appeal by trial anew in the
District Court from a Small Claims Court deci-
sion, it can do so, but it is not absolutely obliged to
do it under Mr. Loendorfs amendment. It seems to
me Mr. Loendorfs amendment increases theflexi-
bility of this jurisdictional problem. I therefore
support it.

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHERT: Mr. Chairman.
I’d like to speak in support of Mr. Loendorfs
amendment. I have a copy of a speech here by
William Burnett, who is presiding judge of the
Denver County Court. And in it, when he discusses
the de nova  trial, he says: “Take, for instance, the
matter of appeals. As lower court proceedings are
traditionally not of record, appeals must involve a
trial de nova  in a higher court. Thus, the person
involved in a minor case becomes entitled to two
complete trials at public expense. The convicted
felon or loser of the million-dollar lawsuit has no
such right. This new trial appeal, which may be
had irrespective of error at the original trial, is not
only costly but breeds contempt and disrespect for
the lower court. It favors therich  over the poor, the
affluent over the ignorant, the dishonest over the
honest. An interesting object lesson may be drawn
from our Colorado experience. When de now was
eliminated by making the lower courts of record,
appeals from our court were cut in half. Thus, the
one trial, one appeal rule is not only good justice, it
is also good economy.” Therefore I support Mr.
Loendorf.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman. I
rise in opposition to the amendment and in favor
of the committee’s report as drafted. My reason for
opposing the amendment is that this would open
the door to permit the Legislature to adopt one of
the very real evils of the Montana Plan. And that
is: appointive magistrates, from which the only
appeal is to the Supreme Court of the State of
Montana. If Mr. Leuthold lost his $75 claim in the
Magistrate Court as adopted by the Montana
Plan-if that were to be adopted by the Legis-
lature-his only appeal would be to the Supreme
Court of the State of Montana, and I submit that
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that would be grossly more expensive than to the
District Court. Adding this magic language
“unless otherwise provided by law” could permit
the Legislature to circumvent our District Courts
as appellate courts from our people’s court level.
Thank you.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: As I said in this
connection on Saturday, I oppose the amendment,
but I want everybody to know what he’s doing. If
you follow this amendment-and I’m speaking
specifically with reference to criminal appeals-
you will run the risk of losing your protection from
an aggressive JP or an aggressive Police Court
and you won’t have an automatic right of appeal
no matter how wronged you feel.

CHAIRMAN GRAYBILL: Mr. Amess.

DELEGATE ARNESS: Mr. Chairman. I
think it should be pointed out, without saying one
way or another whether it’s good or bad, that this
would open up the possibility that there would be
no appeal, and these smaller-or lower courts
could be courts that would be finally hearing a
case for the first time and that would be the only
time you’d be in court. I think that it opens that up.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: I rise to speak
against the amendment. You’ve got to realize that
there’s been no provision that the lower courts
would be courts of record. Ifthe Legislature passes
a law that these shall not be trials de now, this
means that you must appeal on the record. And of
all the testimony we heard, that was consistent,
the evils in the present lower court system is that
the law enforcement officers will consistently
bring the case to one out of several JPs-the one
that always give them the conviction-and they
tell them all about the case in advance and get the
decision in advance, before the poor man ever gets
into court. Very often, they go in without a lawyer,
think that the most they can get is a fine, wind up
with a jail sentence. And this is when the trial de
now-you then go before the jury and have the
jury consider it. I might give as an outstanding
example what could happen-was an instance up
in Great Falls around 10 years ago, where a police
judge was appointed. He was a hard law enforce-
ment man. One of his first actions when he got on
there was to take a mother of two children well
under school age and for a minor traffic offense

give her 10 days in the city jail. Now, if there had
been no trial de now, there would have been no
appeal from that decision. That woman would
have served the 10 days. Ever since the history of
Justice Courts and Police Courts in the State of
Montana, there have beenunreasonabledecisions
by judges in lower courts, and the protection has
been, at that time, that the person goes out after
they’ve been aggrieved-go out and hire an attor-
ney and then go up and have a proper trial of the
matter and let there be a decision. I submit that
where we have no adequate means of having a
record made in the lower court-must be at least
by a tape recorder, it would be up to that person
who is being tried to make sure a record is being
made, that this could lead to multiple evils, and
the amendment should be rejected.

CHAIRMAN GRAYBILL: Mr. Harlow.

DELEGATE HARLOW: Mr. Chairman. I
rise in support of the amendment. I realize the
lawyers are all jumping up here, very much dis-
turbed by allowing the Legislature to have any-
thing to do with their own little courts. But without
the amendment, this thing is contradictory and
does not allow the people any flexibility in the
future in regards to forming the kind of courts that
they want. You’re freezing in the inferiorness  of
the inferior courts when you do not allow the
Legislature to improve them by law. I heartily
support the amendment, and I feel all of us should
if we are concerned with court improvement.

CHAIRMAN GRAYBILL: Mr. Gate.

DELEGATE CATE: Mr. Chairman, fellow
delegates. I can recognize the need for flexibility in
the future, but I was in opposition to this the other
day, and I would be in opposition to Mr. Loendorf s
amendment, because I think by putting that lan-
guage in there, you can possibly remove one of the
few limitations, one of the few protections, that the
consumer has. Let’s take the case that Mr. Loen-
dorf was talking about. He owed Mr. Leuthold $75.
Well, Mr. Leuthold had sold him a vacuum cleaner
that didn’t work, and he took it back to Mr. Leu-
thold  and Mr. Leuthold said, “Too bad. I got your
money, and I’m not going to fix it.” So Mr. Loen-
dorf said, “Well, I’m not going to pay you.” And
Mr. Leuthold said, “Well, I’m going to take you to
Small Claims Court.” And he does, and under the
law, under the contract, he would probably get a
judgment. The only recourse that Mr. Loendorf
would have, if the Legislature so provided, would
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be to appeal to the Montana Supreme Court. And
I’ve done a lot of work in the Justice Courts-I’ve
probably done as much work in Justice Courts  as
anybody here-and I’ve seen poor people dinged
on these things-not just poor people; rich people,
too-dinged with furnaces that don’t work; dinged
with carpet that they don’t want; dinged with sid-
ing that isn’t siding. And one of the few protec-
tions you have is to refuse to pay. And if they can
go into Justice Court and get a judgment against
you and then you have to pay 2 or $3,000 to appeal
to the Montana Supreme Court, you’re just stuck
with it. And I think you are opening the door to
removing one of the few protections that the con-
sumer has, in addition to the other things that
have been outlined. And I would ask you to resist
this amendment. Thank you.

CHAIRMAN GRAYBILL: Mr. Blaylock.

DELEGATE BLAYLOCK:  Wil l  Mr .
Schiltz yield to a question’?

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: I yield.

DELEGATE BLAYLOCK: Mr. Schiltz.
Now, under this phrase that Mr. Loendorf wants
to add, it~doesn’t necessarily mean, does it, that if
the Legislature took this that they would fix it so
you had to go to the Supreme Court? They could
also fix it so you could go to the District Court,
couldn’t they, from those inferior courts?

DELEGATE SCHILTZ: Certainly, if we
want to trust the Legislature to act, but it also
would allow the Legislature to deny such an
appeal, which is my worry.

CHAIRMAN GRAYBILL: Very well. The
issue arises on Mr. Loendorfs amendment to Mr.
Schiltz’s amendment-subsection 2 of Section 4,
as amended. Mr. Loendorf would add-

DELEGATE LOENDORF: May I close?

CHAIRMAN GRAYBILL: If you need to.

DELEGATE LOENDORF: I’m not sure
that I need to, but I would like to say this. If we
assume that our inferior courts now are always
going to remain as they are and never be
improved, I would be against my own motion.
However, in appeals from the District Court now-
which no one doubts their ability to try a case-we
simply appeal to the Supreme Court. Procedures

can  be provided in the future by which you could
have appeals other than trial de now from a Small
Claims Court or any other inferior court to a Dis-
trict Court. This is not a limiting factor. It’s some-
thing that allows for flexibility, and it does allow
for trust in the Legislature. We’ve trusted them, I
think, in many areas and should trust them in this
area.

CHAIRMAN GRAYBILL: Mr. Loendorfs
amendment would add the words “unless other-
wise provided by law” to subsection 2 of Section 4
so that it reads: “The District Court shall hear
appeals from inferior courts as trials anew unless
otherwise provided by law.” So many as shall be
in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed. No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Chair is in
doubt. Please indicate in the voting machines. So
many as are in favor, vote Aye; and opposed, vote
No.

All the delegates voted? Any delegate wish to
change his vote? 62 delegates having voted Aye,
32 having voted No, it’s adopted. Very well.

Mr. Davis.

DELEGATE  DAVIS :  M r .  P r e s i d e n t
[Chairman]. I would move to amend Section 1 of
Mr. Schiltz’s amendment by adding at the end of
the paragraph-striking the period and putting in
“or the State of Montana”.

CHAIRMAN GRAYBILL: After the word
“United States”?

DELEGATE DAVIS: Yes. Strike the
period and put in “or the State of Montana”.

CHAIRMAN GRAYBILL: Very well. Mr.
Davis proposes to amend Section 1 ofMr.  Schiltz’s
amendment by adding the words “or the State of
Montana”, so that the last sentence reads: “It
shall have the power to naturalize and such addi-
tional jurisdiction as may be delegated by the laws
of the United States or the State of Montana.”

Mr. Davis.

DELEGATE DAVIS: Mr. President. The
minority proposal includes that they shall have
such additional jurisdiction as may be delegated
by the laws of the United States and the State of
Montana. And in speaking to that the other day,
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Mr. Berg shows in the comments on page 51 or
page 52-stated on--I’ll  go a step further-page
53--“We  have also accommodated future delega-
tion of judicial power by the United States govern-
ment or the State of Montana.” In going back to
the cowboy rule, they cite the Powder River rule on
page 51-said: “We are apprehensive as to how
limited that jurisdiction may prove.” Now, the
original majority proposal also includes in it, and
our present Constitution, for all such special
actions and proceedings as are not otherwise pro-
vided for. It seems to me this is very proper to have
such further jurisdiction as a state will want to
vest in the District Courts in the years to come and
not to take any chance that it’s limited. Thank
you.

CHAIRMAN GRAYBILL: Mr. Felt, the
journal may show your presence now, so you can
vote.

Very well. The issue is on Mr. Davis’ amend-
ment to add the words “or the State of Montana”
to subsection 1 of Mr. Schiltz’s  amendment so that
it reads that the courts shall have the power of
naturalization and such other additional jurisdic-
tion as may be designated by the laws of the
United States or the  State of Montana. So many
as arc in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: It’s adopted.
Mr. Murray.

DELEGATE MURRAY: Mr. Chairman.
Will Mr. Berg yield to a question, please’?

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: I yield.

DELEGATE MURRAY: Mr. Berg. Sec-
tion 1 of the Schiltz  amendment provides the Dis-
trict Court has original jurisdiction in all criminal
cases  amounting to felony. We seem to be remov-
ing any reference to the Justice Courts from the
Constitution. Does this language mean that in-
ferior courts would not have the examining
powers that they now have’!

DELEGATE BERG: No. We believe that
the Legislature, as it does today, provides for
examining power in the Justice Courts. And you
will note that we have given them concurrent

jurisdiction with the District Courts. So that
power would exist simply by legislation.

DELEGATE MURRAY: Where is the con-
current jurisdiction reference?

DELEGATE BERG: The last sentence in
paragraph :I-“and for concurrent jurisdiction
with other courts.”

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Mr. Chairman,
may I inquire further, please?

CHAIRMAN GRAYBILL: Yes.

DELEGATE MURRAY: Mr. Berg, the
language of the last sentence  disturbs me, because
it says “for jurisdiction of criminal cases not
amounting to felony in other courts and for con-
current jurisdiction with other courts.” Is the
intent of the amendment, then, that inl’erior  courts
of whatever type might be set up by the Legisla-
ture would have the power to examine-is that
right’?

DELEGATE BERG: That is our intention,
and we so discussed it.

DELEGATE MURRAY: Right. I raised
that because I see in the existing Constitution
reference to the Justice Courts having that power.
And since it would be eliminated, I am sure that
our records should contain your intent. Thank
you.

DELEGATE BERG: The intent of not only
the minority but the ad hoc committee-that that
arraignment power would still be left with the JP
court by statute.

DELEGATE MURRAY: I’m delighted so,
because I think it would be chaos without it.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Will Mr. Berg yield
to a question, please’?

DELEGATE BERG: I yield.

DELEGATE DAVIS: Mr. Berg, I was very
favorably impressed by your use of the word “all
causes” in your minority Saturday. And now, the
word “cases” appears instead. Is it your opinion
that this means the same thing, or was there a
reason for this change?
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D E L E G A T E  B E R G :  W e l l ,  t h e  w o r d  “ a l l
cases” was used, as I recall, in the California Con-
sti tution with reference to what they call  the
“superior courts”.  When I  wrote the minori ty,  I
preferred the word “causes” because, to me, it has
a little more legalistic background. But we added
to that, as you will note “and matters”, so that we
felt we covered every possible kind of litigation.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l .
Members of the Committee, you have before you,
on the motion of Mr. Schiltz  that when this com-
mittee does arise and report ,  after  having had
under consideration Section 4, as amended, thatit
recommend the same be adopted. All in favor,
please say Aye.

D E L E G A T E S :  A y e .

C H A I R M A N  G R A Y B I L L :  O p p o s e d ?
(No response)

C H A I R M A N  G R A Y B I L L :  A n d  i t ’ s  s o
adopted. Will the clerk please read Section 5 as it
appeared in the original minority report.

C L E R K  H A N S O N :  “ S e c t i o n  5, J u d i c i a l
districts.  The Legislative Assembly shall  divide
the state into judicial districts and provide for the
number of judges in each district. The Legislative
Assembly shal l  have the power to change the
number of judicial districts and their boundaries
and the number of judges and magistrates in each
district. However, each district shall be formed of
compact territory and be bounded by county lines,
but no changes in the number or boundaries of the
districts shall  work a removal of any judge from
office during the term for which he has been
elected or appointed. The Chief Justice may
assign the  district judge and any other judges for
temporary service from one district to another and
from one county to another.” Mr. Chairman, Sec-
tion 5.

C H A I R M A N  G R A Y B I L L :  M r .  B e r g .

D E L E G A T E  B E R G : Mr. Chairman. I pro-
pose an amendment to Section 5. These are simple,
almost stylish form amendments,  but I should like
to-and I  think they can be handled quite readily
here on the floor. On line 24, page 41, strike the
words ‘<or  boundary” and substitute the following:
at  the beginning of  the sentence,  the word “or”
and then in the middle ofthe  sentence between the
word[s]  “dis tr icts”  and “shal l” ,  subst i tute  the
words “or judges therein” and at the end of line 23,

after the word “changes”, include by substitution
the words “in the boundaries”.  So that  the sen-
tence will read: “The Legislative Assembly shall
have the power to change the number of judicial
districts and their boundaries and the number of
judges and magistrates in such distr icts .  How-
ever, each district shall be formed of compact terri-
tory  and be  bounded by county  l ines ,  but  no
changes  in  the  boundaries  or in the number of
districts or judges therein shall work a removal of
any judge from office during the term for which he
has been elected or appointed.”

C H A I R M A N  G R A Y B I L L :  S o  m a n y  a s
shall be in favor of’ that style amendment, please
say Aye.

D E L E G A T E S :  A y e .

C H A I R M A N  G R A Y B I L L :  O p p o s e d ,  N o .
(No response)

C H A I R M A N  G R A Y B I L L :  O k a y , it’s
adopted.

D E L E G A T E  B E R G :  M r .  C h a i r m a n .  I
move that  when this committee does arise and
report, after having under consideration Section 5
of the minority report as it appears and amended
on page 41, adopt the same.

Mr. Chairman.

C H A I R M A N  G R A Y B I L L :  M r .  B e r g .

D E L E G A T E  B E R G :  T h e  l a n g u a g e  c o n -
tained in this section is essentially the same  as it
was in what I should call the 1889 Constitution. It
has had some minor amendment-some minor
change in language, but essentially says the same
thing. It leaves to the  Legislature exclusively the
power to change judicial  distr icts  and to add
judges withindistricts,  butitspecificallyprohibits
the  Legislature from making such a change as
would eliminate a judge  during his term of office.
Mr. Chairman, I did overlook one other amend-
ment that was done in our  ad hoc committee.

C H A I R M A N  G R A Y B I L L :  A l l  r i g h t .  G o
ahead and make it .

D E L E G A T E  B E R G : Again on page27 and
with reference to the third sentence-

C H A I R M A N  G R A Y B I L L :  P a g e  w h a t ?

DELEGATE BERG:  Page  41 ,  l i ne  27-
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CHAIRMAN GRAYBILL: Very well.

DELEGATE BERG: After the word
“may”, insert “upon request”-so that the sen-
tence reads: “The Chief Justice may, upon request,
assign the district judge and other judges for tern-
porary  service from one district to another and
from one county to another.”

Mr. Chairman.

CHAIRMAN GRAYBILL: Just a mo-
ment-so many as shall be in favor of allowing the
committee to make that change, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: Very well. It’s
adopted.

DELEGATE BERG: I should only com-
ment upon that change that it was felt that the
Chief Justice ought not to be able to assign district
judges, in effect, willy-nilly around the state; that
it could be open to possible abuse; that the real
need arises when there is heavy congestion in one
District Court; and, therefore, upon the request  of
that district judge, the Supreme Court Chief Jus-
tice may assign any other judge in there to assist
him in the cleanup of his work. That is the reason
for this ad hoc amendment.

CHAIRMAN GRAYBILL: Mr. Swanberg.

DELEGATE SWANBERG: Mr. Presi-
dent.

CHAIRMAN GRAYBILL: You wish to
make your amendment, and if so, do you want the
clerk to read it?

DELEGATE SWANBERG: Yes, if you
plC?EW.

CHAIRMAN GRAYBILL: Mr. Clerk, will
you read Mr. Swanberg’s amendment.

CLERK HANSON: “Mr. Chairman. I
move to amend Section 5 in the minority report of
the Judicial Article by deleting same and substi-
tuting the following language: ‘Section 5, Judicial
districts. The state shall be divided into judicial
districts, [inI each of which there shall be elected
by the electors thereof one or more judges of the
District Court, as provided by law, whose term of
office shall be 4 years. The Legislative Assembly

may increase or decrease the number of judges in
any judicial district, provided that there shall be
at least one judge in any district established by
law, and may divide the stntc or any part thereof
into new districts, provided that each be formed of
compact territory and be bounded by county lines.
But no change in the number  of boundaries of’ the
district shall work a removal of any judge from
office during the term for which he has been
elected or appointed. Any judge of the District
Court may hold court for any other district judge
and shall do so when required by law.“’

CHAIRMAN GRAYBILL: Mr. Swanbcrg.
would you explain the differences between that
and the minority report.

DELEGATE SWANBERG: The text  of
the proposed amendment, Mr. President [Chair-
man] and fellow delegates, is the text ofthemajur-
ity report on page 21. It’s a little difficult to talk on
this subject at the present, because we arenotnow
discussing the election ofjudges.  Hut the intent of
it is simply to provide that the judges of the Dis-
trict Court shall be elected as they are at the pres-
ent time and that this body of judges so elected
shall form a commission who shall appoint the
membership on the Supreme Court.

CHAIRMAN GRAYBILL: Well, in other
words, Section 5, which is all you’ve moved, at the
present time provides for the election of district
judges, right? The point is that the minority report
Section 5 does not say yet how those judges will be
selected. And you have said in your Section 5 that
they will be elected, is that right’?

DELEGATE SWANBERG: Mr. Presi-
dent.

CHAIRMAN GRAYBILL: Very well.

DELEGATE SWANBERG: It could be the
amendment which I propose probably should be
considered in the minority report, when the
method of selection of judges comes up. And at
that time, the amendment which I propuse  could
be shortened to simply provide that the judges of
the District Court shall be elected as they are at the
present time.

CHAIRMAN GRAYBILL: Well, we’re dis-
cussing the minority report, Section 5, and you’ve
made this as an amendment. Do you want to con-
tinue it as an amendment and vote on it, OL’  do you
wwnt  to not:’
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DELEGATE SWANBERG: Ifwe  did that,
Mr. President, it would require, at this time, that
we start talking about the selection ofjudges. And
I question whether the Chair wants to do that.

CHAIRMAN GRAYBILL: I’d  rather not
do that. Then do you want to withhold your Sec.
t ion 5 amendment?

DELEGATE SWANBERG: If t,he  Chair
would be agreeable to that, I would be also agree-
& k .

CHAIRMAN GRAYBILL: Well, as I see it,
the minority report simply talks about judicial
districts and does not speak to the issue ofhow  the
judges are elected.

DELEGATE SWANBERG: That  is  car-
rect.

CHAIRMAN GRAYBILL: Therefore, it
would seem  to me that it might be proper to with-
hold this and that you might be able to put it in at
some other time. Rut I don’t want to say that ifwe
adopt Section 5, that we won’t have adopted it. It
doesn’t seem to me that the Section 5 judicial dis-
tricts language is very different in your proposal
t,han  it is in the minority.

DELEGATE SWANBERG: That  is  COT-
rect.

CHAIRMAN GRAYBILL: Very well.
Let’s withdraw your amendment and hold it .

Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman. I
am concerned that Delegate Kerg  said that there
was no substantial  change in language from our
present  Const i tut ion,  yet  the two words “and
magistrates” are inserted on line 21, which do not
appear in our  present Constitution. I’m concerned
that this might, by the back door, be adopting the
Montana Plan. So I move to strike from line 21, at
page 41,  the two words “and magistrates”.  That
change does not in any way change the fact that
judges could be construed to  include whatever
lower court level is evolved.

CHAIRMAN GRAYBILL: Very well. Mr.
McNeil has proposed an amendment to strike the
words “and magistrates” on line 21, so that it just
says “the number of judges in each d&xi&“-

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I

suspect that Mr. Berg will accede to it as having
just been an oversight.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: I do accede it, be-
cause it is an oversight.

CHAIRMAN GRAYBILL: It’s an over-
s ight  that  they didn’t  change that .  Is  there  any
other discussion?

Mr. Hz&dank.

DELEGATE HABEDANK: Mr. Chair-
man. I  was discussing Section 5 yesterday with
Just ice Cast,&  who was just  completing some
time in connection with the criminal code discus-
sion.  And he cal led to my at tention that  in the
wording that they had adopted in connection with
the proposed criminal code, the word “mag-
is t rates” was used in  this  and that  he hoped i t
would be continued in the new Constitution. And
his reasoning was this: that in different areas of
the  State of Montana, it is possible thatit  would be
necessary  to  have  a magistrate appointed who
would have no other  duty whatsoever except  to
receive bail, inform a person ofhis  rights, or do the
things that  a  United States commissioner now
does. And for that reason,  he hoped that WC would
see fit to continue the word “magistrates”. I give
th is  to  you for  your considerat ion in s tr iking a
word out, of this kind. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. McNeil’s amendment to
strike the words “and magistrates” from line 21 of
Section 5 on page 41, please say Aye.

NO

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed ,

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it, and so ordered.

Mr. McNeil.

DELEGATE MCNEIL:  Would Delegate
Berg yield to a question?

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: I yield.

DELEGATE MCNEIL: Mr. Chairman. Mr.
Berg, the additional languagethatyou’veinserted
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in the last paragraph that the Chief Justice may,
upon request--my question is, upon request of
w h o m ?

DELEGATE BERG: We thought the
amendment was quite clear that it was  upon the
request of the district judge or the judge that may
be asking for assistance. That was the opinion of
the ad  hoc committee.

DELEGATE MCNEIL: Is that upon the
request of the judge to be assigned or upon the
request of the judge desiring assistance?

DELEGATE BERG: The one desiring
assistance. We thought that would be clear from
the nature of the language.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. President, will
Mr. Berg yield, please, to a question’!

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: I yield.

DELEGATE DAVIS: Mr. Berg. The lost
paragraph provides a “chief justice may, upon
request, assign” and et cetera. Do you thereby
intend to exclude the present system, where  the
judge of a District Court may hold court  for a*~
other district judge between themselves?

DELEGATE BERG: No, we purposely left
this with a permissive “may”. We did not intend to
in any way affect the present system, which is
statutory, on the method of calling in other judges
upon disqualif ication.

DELEGATE DAVIS: And for the sake of
the journal we’re making and the  record now, they
can still do it as they are  presently doing it, if they
wish’!

DELEGATE BERG: Yes, we consider the
present voluntary system to he very adequate, hut
we felt that there may he situations arise where a
judge in one city or another may he overwhelmed,
and he could request appointment by theSupreme
court.

DELEGATE DAVIS: Thank you, Mr.
Berg.

CHAIRMAN GRAYBILL: Mr. Melvin.

DELEGATE MELVIN: For the informa-
tion of Delegate Davis and the  lay people, the court

indicated that this was entirely proper and that
the present system was working very well.

CHAIRMAN GRAYBILL: Very well.
Members of the committee, you now have before
you on the motion of Mr. Berg that when this
committee does arise and report, after having had
under  consideration Section 5, as amended, that
the same be recommended for adoption. All in
favor, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: It’s adopted.
Will the clerk please read Section 6 of the minority
report.

CLERK HANSON: “Section 6, Terms and
pay of judges. Justice of the Supreme Court, Dis-
trict Court judges and other judges shall he paid as
provided by law, hut their salaries shall not he
diminished during their term of office. Terms of
office for Supreme Court justices shall be six
years.  Terms of office for District Court judges
shall he four years. Terms of office for other judges
shall he provided by law.” Mr. Chairman, Section
6 .

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: 1 move that when
this committee does arise and report, after having
under consideration Section 6 of the minority
report as is found on pages 41 and  42 of the minor-
ity report, that it do pass the same.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: The first sentence of
this section relates to the method of pay of all
judges, and itleaves  theirsalaries to thediscretion
of the Legislature, except that the Legislature may
not diminish the salaries of any judge during his
term of off ice. Now, this provision that it may not
he so diminished has been contained in our pre-
sent Constitution. It was done by amendment, and
the committee felt that it should certainly be con-
tinued in the new Constitution. Insofar as the
terms of offices are concerned, thoserelating to the
Supreme Court now are six years, those relating to
District Courts now are four years; terms of offices
of other judges-since we are leaving the lower
court system up to the Legislature, we felt their
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terms of office, of course, ought to also be left to
legislative  discretion. I might remark that when
we do get into the question of the selection of
judges, there may bc  a motion to reconsider the
term of office of the judge of the District Court,
depending entirely upon the method of selection
which this Convention adopts. And I may remark
in that regard,  as  I think Mr. Aronow  has already
indicated, that we  expect the selection of judges-
the next section-to be open  to many amend-
ments, to many different methods of selection. and
depending upon which one may be selected, it’s
possible that a motion would be made to recon-
sider only the term of office for the district judge.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: MY. Chairman.
Mr. Kelleher  has passed out to the delegates a
proposed amendment removing from the proposed
Section 6 the terms of office. I presume he’s going
to move that in due time. Now, Mr. Kelleher  has
also passed out a proposed amendment to Section
7 on the selection of judges, which goes back to the
proposed Montana Plan. I suggest we can make no
intell igent vote on Section 6  at this time, until  we
know whether we’re going to have selection under
the Montana Plan, under the minority plan, or
election of judges. And I suggest we delay consid-
eration of Section 6 until 2 o’clock or such other
time as we finally arrive at the final vote on Sec-
tion 7. Because Section 6  is dependent upon Sec-
tion 7. I therefore move that we delay con-
sideration of Section 6, at this time, until 2 o’clock
or untii  such time as Section 7 is finally voted
upon.

CHAIRMAN GRAYBILL: Just a mo-
ment. Mr. Berg, I take it the sense of Mr. Holland’s
motion is to consider Section 7 before Section ti.
I)oes  the minority have any objection to that’?

~DELEGATE  BERG: No, I would accede to
that, especially in regard to my comments regard-
ing the term of office of the district judge. It may be
dependent upon the method of selection used.

CHAIRMAN GRAYBILL: All right. Is
there objection from anyone in the body to consid-
ering Section 7 before we consider Section fi’?

Mr. Blaylock, what is your plan’?

DELEGATE BLAYLOCK: I want, to ask
Mr. Berg aquestioninregard tothatsection. Since
we’ve already provided in the Legislative Article
that a salary commission shall be established by

the Legislature to set the salaries of the Executive,
Legislative and Judicial elected officials, is this
section even necessary?

DELEGATE BERG: Well, I think it is
insofar as the power to diminish the salary is con-
cerned. I think it ’sconsistentwith thecommission
setup in the Legislative Article, in that their
salary will be as provided by law. So I think it’s
consistent.

CHAIRMAN GRAYBILL: Is there any
objection to considering Section 7 before Section
(i?  Hearing none, the Chair will accede to the
motion of Mr. Holland, and we will leaveSection  6
until later, and we  will have the clerk read Section
7 .

CLERK HANSON: “Section 7, Selection of
judges. In all vacancies in the office of Supreme
Court justices and District Court judges caused by
death, resignation, removal, retirement or failure
of an incumbent judge to fi le a declaration of can-
didacy for his succeeding term ofoffice, theGover-
nor of the state shall nominate a Supreme Court or
a District Court judge from nominees selected in
the manner provided by law. If the Governor fails
to nominate within 30 days after receipt of the
names of the nominees, the Chief Justice or acting
Chief Justice shall make the nomination. Each
nomination shall be confirmed by the Senate, but
a nomination made while the Senate is not
assembled shall be effective as an appointment
until the end of the next session of the Senate. If
the nomination is not confirmed by the Senate, the
office shall be vacant and another selection and
nomination shall be made. Before the close of f i l-
ing for nominations in the first primary election
after Senate confirmation, the name of the
appointed judge shall be placed on a contested,
nonpartisan ballot if other candidates have filed
for the election to that office. If there is no primary
election contest for the office, the name of the
appointed judge shall nevertheless be placed on
the ballot in the general election, allowing voters
of the state or district the choice of his approval or
rejection. Thereafter, the elected judge shall be
subject to approval or rejection in a general elec-
tion for each succeeding term of office. In the event
of a rejection of a judge, another selection and
nomination shall be made in a l ike manner.” Mr.
Chairman, Section 7.

CHAIRMAN GRAYBILL: Mr. Berg.
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D E L E G A T E  B E R G :  I  m o v e  t h a t  w h e n
this committee does arise and report, after having
under consideration Section 7 on pages 42 and 43
of the minority report, that it approve and do pass
the same.

Mr. Chairman.

C H A I R M A N  G R A Y B I L L :  M r .  B e r g .

D E L E G A T E  B E R G :  I  w a n t  t o  e x p l a i n  t o
the Convention that  the minori ty has proposed
this particular method of selection and that we
also have an alternate method of’ selection. And I
would like, briefly, to discuss the two concurrently.
I understand Mr. Mason now has, or shortly will
have,  his  proposed amendment  to  this  sect ion.
Yesterday, I spent, in my discussion of the minor-
ity report, considerable time on the method <,f-I
want to just briefly review the method as it is in
Section 7 before you now. It provides for a-what
we call “merit selection” in this, that it  wouId
create a committee-that is, a committee would be
created by the Legislature--which would submit
nominees,  and that  means more than one,  to the
Governor, and the Governor would then nominate
that one from those names. The successful nomi-
nee is, nevertheless, subjected to Senate confirma-
tion. After Senate confirmation, at  the first
primary election, any lawyer or other qualified
candidate may run against  this  appointed judge,
and the successful  candidate  at  that  e lect ion
becomes the elected judge. Thereafter, under the
plan as it is before you now, the elected judge will
stand only on approval or rejection. If  he is
rejected, the same process will be repeated. That is,
there will be, initially, merit selection, Senate con-
firmation, election and thereafter what is known
as “merit retention”, or the right of the electorate
to approve or reject the elected judge, whether he
has a competitor or not. Now, I want to briefly tell
you what the proposed amendment is, as I’m sure
Mr. Mason will give it to you, as it relates to this
one. It simply does this: it opens up the elective
process at all primaries. Under this system, as is
before you on pages 41 and 42,  the appointed
j u d g e - t h a t  i s ,  t h e  n o m i n a t e d  a n d  a p p o i n t e d
judge-stands only one competit ive election unti l
he’s otherwise rejected. Under the amendment,
which Mr. Mason, I’m sure, will have before you,
he would stand competitive election at all  t imes
when anyone filed against him. Whether-if  he
was not filed against, he nevertheless would still
come on the ballot for approval or rejection, Now
these two, what I might call alternate, methods of
selection are basically the minority proposal. And

I’ll not speak any further on it. I think from here on
out, this is a job not for the lawyers especially, but
for the other 76 delegates here to really seriously
consider and decide, individually and for yourself,
so I say to you, “Have at it.”

C H A I R M A N  G R A Y B I L L :  I  s e e  y o u  u p .
Mr. Melvin. Mr. Holland, my point is, apparently,
that Mr. Melvin should move his amendment to
the majority report before your amendments, is
that right?

D E L E G A T E  H O L L A N D :  Y e s ,  I  t h i n k  s o .

CHAIRMAN GRAYBILL:  Ve ry  well.
Mr. Melvin.

D E L E G A T E  M E L V I N :  M r .  C h a i r m a n .
The amendment I  proposed has been distributed
to the various desks. And it provides an amend-
ment to Section 7 on pages 42 and 4:i-starting  on
page 42 with line 26. Would the clerk like to read
the amendment,  please.

C H A I R M A N  G R A Y B I L L :  - C l e r k ,  w i l l
you please read the amendment? Mr. Melvin’s
amendment. No, he just asked you to read it.

D E L E G A T E  M E L V I N :  O k a y ,  I ’ l l  g o
ahead.

C H A I R M A N  G R A Y B I L L :  N o ,  t h e  c l e r k
will read it. I’ll read it-Go ahead.

C L E R K  H A N S O N :  “ M r .  C h a i r m a n .  I
move to amend Section 7, Selection of judges,
being pages  42, lines 26 through 30, and page 43,
lines 1 through 8, to read as follows: ‘Before the
close of filing for nominations in the first primary
election after Senate confirmation’, and this is
inserted, ‘and  at the primary election prior to each
succeeding term of office’, end of insert, ‘the name
of the appointed’--striking ‘appointed’ and insert-
ing in lieu thereof ‘incumbent’-‘judge shall be
placed on a contested, nonpartisan ballot if other
candidates have filed for election to that office. If
there is no primary election contest for the office,
the name or-strike  the word ‘appointed’ and
insert in lieu thereof the word ‘incumbent’--‘judge
shall  nevertheless be placed on a ballot  in the
general election, allowing powers of the state or
district the choice of his approval or rejection’-
striking the following language: ‘thereafter, the
elected judge shall be subject to approval or rejec-
tion in a general election for each succeeding term
of office’, end of the strike. And to further read,
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that “In the event of rejection of a judge, another
selection and nomination shall be made in like
manner’. Signed: Melvin.”

CHAIRMAN GRAYBILL: Mr. Melvin.

DELEGATE MELVIN: Mr. Chairman. In
substance,  ladies  and gentlemen of  the Conven-
tion, what this does is open up all primary elec-
tions. Not only that, but it’s going to widen the
horizon for the voters. It gives them an opportuni-
ty to vote in primary elections on the persons who
have filed for the district judge, and then in the
fall ,  if  you read this amendment in connection
with the rest of the section, you’ll see that it pro-
vides the voters a choice--either between two can-
didates or, if there’s only one candidate running,
then rejection or approval of that incumbent can-
didate. Now, we noted in our statistics that since
1952, t,here  have been 84 elections for district
judges. In those elections, there were 18 incum-
bents.  Only one  of the incumbents,  incidentally,
was turned out of office. But this means that since
1952, there have been66elections  where thcvoters
had no choice. The incumbent was assured ofelec-
tion by receiving a mere vote. And this particular
feature. I think, will overcome that area. Not only
that ,  hut  I  think that  this  affords the voters  an
opportunity to select in all primary elections. Let
us assume, for instance,  that  a lawyer who has
practiced in a community for 12 years now decides
to  run  for the office of district  judge. With the
primaries open at each election time, anyone-
any qualified candidate can file for the office.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Holiand.

DELEGATE HOLLAND: Mr. Chairman.
I have a substitute motion. Substitute motion is in
the Judiciary Committee Proposal dated February
26, 1972, and the substance is in the second para-
graph thereof. The clerk has it.  I move that-will
the clerk please read the second paragraph of the
proposed amendment I have up there.

CLERK HANSON: “ M r .  C h a i r m a n .  I
move  to amend Section 7 ofthe  Judiciary Commit-
tee minority proposal, being page 42, lines 10
through 30, and page 43, l ines 1 through 8, by
deleting the section in its entirety and inserting in
lieu thereof the following material: ‘The justices of
the Supreme Court shall be elected by the electors
of the  state at large, and the term of the office of
the judges of the Supreme Court, except as in this
Consti tution otherwise provided, shall  be six

years. There they shall be elected by the electors of
each judicial district  one or more judges of the
District Court, as provided by law, whose term of
office shall be four years’. Signed: Holland.”

DELEGATE HOLLAND: On the  second
line of that amendment, I think you made a mis-
take. You read “judges of the Supreme Court”,
rather than “justices of Supreme Court”.  The
record so  indicate’?

CHAIRMAN GRAYBILL: I t  says “just i-
ces”, yes.

DELEGATE HOLLAND: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Like Mr. Berg, I
spoke about the majority proposal the other day.
This is the majority proposal for theelection  of the
Supreme Court judges and the election of the Dis-
trict Court judges. I’m not going to speak at length
about this. I do wish to point out that, historically,
the State  of  Montana-the people of  the State  of
Montana-have had control of their  Judiciary
through the election of the judicial officers. But,
there is no-The testimony before the committee
was to the effect that the present Judiciary is su-
perior; its courts are current, and it’s working fine.
I believe that, overwhelmingly, the people of the
State of Montana want to retain their right to vote
for judges. I  sincerely urge this committee not
to give  up this valuable right and to retain the full
election of your Supreme Court and your District
Court judges.

CHAIRMAN GRAYBILL: Where is Mr.
Kelleher? Is Mr. Kelleher in the chamber? Very
well.

Mr. Schiltz. Jus t  a moment.
Mr. Kelleher, the situation now is that we

have a minority report moved hy Mr. Berg. We
have an amendment to the minority report by Mr.
Melvin,  giving a second al ternat ive.  We have a
substitute motion by Mr. Holland for the election
of judges. Now, Mr. Kelleher, you are-it is not in
order for you to add another amendment.  How-
ever, if  you wish to explain the amendment you
will make if the time ever arises, then I will let you
do so, and then we’ll have the  four plans before the
body.

Mr. Kelleher.

DELEGATE KELLEHER: I’ll speak on
my proposal  to appoint  judges rather  than elect
judges whenever the Chair deems it  appropriate.
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CHAIRMAN GRAYBILL:  I  t h i n k  i t
would be appropriate for you to explain that alter-
native now, so that  the body will  have all  four
items in mind when they go to decide.

D E L E G A T E  K E L L E H E R :  I s  i t  t h e
Chair’s desire merely that I explain how it oper-
ates, rather than argue for it’?

C H A I R M A N  G R A Y B I L L :  Yes, t h e
motion is not in order,  but you may explain the
motion you would make if a motion were in order.

DELEGATE KELLEHER: B u t  I  w i l l  b e
allowed to argue later on in support of my motion?

CHAIRMAN GRAYBILL: If’ we ever yet
to that  point .  The point  is ,  we really have four
plans. We have two minority plans. We have the
majority or the-at least,  Mr. Holland’s plan to
elect, and I take it you want to move the Montana
Plan of appointive judges.  Now, I  don’t  know
whether you want to move it, but I want to get all
of those ideas before the body, and then the body
will act. Whether or not you have an opportunity
to amend or not will depend on how they act.

DELEGATE KELLEHER: W e l l  t h e n ,  I
better say-make my comments now. They’re vary
little.

CHAIRMAN GRAYBILL:  K e e p  t h e m
brief, please, as the others have-

DELEGATE KELLEHER: Yes, sir, I plan
to.  Fellow delegates.  In short ,  my proposal that
you have before you would provide that the Gover-
nor of Montana would get two or four names-say
from a commission as it  appears later in the
minority plan-and appoint one of those four law-
yers, or two lawyers, as a judge. And this judge
would serve during good behavior.  Now, this is
nothing new: i t’s  nothing but the federal  plan,
really. And the federal Judiciary has used it for-
well ,  close to 200 years,  since the days of [the]
Revolution. Our Supreme Court judges and our
District Court judges are appointed according to
that plan. Now, this plan that I have here has-
Professor,  can I  have your at tent ion please?
You’re now in my class-has two advantages over
the federal system. It catches the nominees com-
ing in-it screens them coming in, which we don’t
have under the federal plan, right? And it screens
them or gets rid of them on going out, right? Both
ways. Now, under the federal system, Harry Tru-
man could appoint one of his own cronies from the

Pendergast  machine down in Kansas City as a
federal judge. Hemight  or might not ask the Amer-
ican  Bar. You know what trouble Mr. Nixon had
with the American Bar Association. I don’t know
whether he’s going to ask their opinion anymore.
After  these people have been screened,  their
names would go to the Governor.  The Governor
[would] appoint one and then they would go to the
Senate for approval,  for additional screening.
How long would they serve? They would serve dur-
ing good behavior. Now, there were two proposals
that I talked to a lay delegate here about it. I asked
him about two other matters, and that was the age
limitation. 1 was going to put in an age limitation
of 65: and I decided not to. He’s thought it should
be there. I’m going to still leave that out.And  one
district judge told me that he thought age  60 for a
trial judge was a good cut-off date, and I’m not so
sure he’s  wrong.  Because those of  you-most  of
you are trial  lawyers-know that the strain on
trial judges to make decisions like that is very
hard and very difficult ,  especially in the larger
communities.  Another change I would have-plan
to make if you accept my proposal when wc get to
the commission, I do not want any lawyers on the
commission-just lay people. In thatway,  itwould
not be suspect. Let’s face it, the lay people in this
Convention Hall are no different than the lay peo-
ple on the outside. You distrust lawyers. That’s a
fact of life. You distrust us as a profession. And I
see the professor nodding concurrence. (Laughter)
Now, as far  as appointing judges rather than
electing-Oh, I told you how we would screen them
going out .  We’ll  have the minority’s report  for
screening them, to get rid of them at the tail end.

CHAIRMAN GRAYBILL: That’s repeti-
tious, Mr. Kelleher.  Keep going.

DELEGATE KELLEHER: A l l  r i g h t ,
thank you. Now, what is the difference between
electing judges and electing legislative candi-
dates? A legislative candidate is a partisan politi-
cian. He’s concerned with taxes, the type of taxes,
where revenue is coming from. He is concerned
with spending, and this is a very important mat-
ter .  What are you going to do with your money
after  you’ve collected i t?  Whether i t  goes for
schools  or  roads.  he’s  concerned with spending
money for environment or not spending it, and so
on. A judicial candidate--I have  run for Congress
twice. I think there’s only one other member in this
chamber that  can say that .  We’re both losers .
(Laughter)
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CHAIRMAN GRAYBILL: You’re out of
order, Mr. Kelleher.  You’re badly out of order.
Now, come on.

D E L E G A T E  K E L L E H E R :  - S u p r e m e
Court justices and candidates for Supreme Court
justice, and I’ve always felt so sorry for them. At
least, we had something to say. We might not have
got elected, but we had something to say. But the
judicial candidate, what can he say to you? “I’m
going to give you Republican justice.” “I’m going
to give you Democratic justice.” Is he going to say,
“I’m going to rule for Montana Power if you have a
suit against them”? Is he going to say, “I’m
always going to rule for widows and orphans”?
What can he say? So, this nonsense about electing
judges, I say we’re just trying to kid ourselves. The
people know that they don’t elect judges. My
clients call me, your clients call you and say, “Who
should I vote for, Judge X or Judge Y”?They  don’t
know. Finances-or a proposal has been made
that we appropriate money for these  judges to run,
so we don’t need to worry about “bi” judges--a
very real concern and worry. You will recall, the
members of the Finance Committee and the Lepis-
lative Committee, that I put in two proposals to
appropriate-to allow taxpayers to adopt a nw
federal plan, where they could-

CHAIRMAN GRAYBILL: Now, Mr. Kel-
leher, I do want you to stick to the issue of appoint-
ing judges.  I’m not interested in your other
proposals. I’m going to give you time t,o  make your
speech, but I’m not going to have an hour speech.
You’re either going to limit yourself to that, or
you’re going to be out of order.

DELEGATE KELLEHER: I just want to
talk ahout-

CHAIRMAN GRAYBILL: You can talk
about appointing judges or else sit down. Your
motion is out of order. You may explain the motion
you would make if you had the chance. That’s all
you may do. Now, we’re going to get this decision
decided this morning, and you’re not going to talk
about everything else. So, either decide to talk on
the issue or please sit down.

D E L E G A T E  K E L L E H E R :  T h e  j u d g e
who is elected is going to he the popular judge. He
not necessarily will be the best judge, hut he will be
the most popular judge. There are many examples
of that, and in view of the Chair’s ruling, I’m not
going to go through those. Under the present sys-
tem, a senile judge may be elected, and I think

even the lay people know of senile judges who
have been returned to the bench because they were
popular judges. A judge very often must make an
unpopular decision. Every time a judge makes a
decision, you must understand that there must be
a loser. That’s the nature of the judging business.
If he makes an unpopular decision in connection
with a criminal case, this may cost him election.
Judge Rottomley,  in 1954,  almost was defeated-
lost many votes over  an unpopular decision. In
Oklahoma, they elect judges, and they had a very
unfortunate situation down there with two asso-
ciate justices and, I believe, the Chief Justice,
involving bribery. If you elect judges that don’t-1
mean, appoint judges that don’t need to run for re-
election every four years or six years or worry
about [where] their money’s coming from, you’ve
got a true independent Judiciary that you don’t
need to worry about. And we talk ahout humbling
judges-there’s a lot of difference between  hum-
bling a man and humiliating him and requiring
him to go down and to beg for money. And I think
when you do require a candidate for a judicial
office to beg for money, that you’re opening up the
door to many abuses. Finally, the last argument is
that the lay people do not want elected judges. I
say that we should have the courage to make a
decision and then let the people in June decide
whether they want elected judges or appointed
judges, when they accept or reject the Constitu-
tion. It is time that we had the courage to make a
decision on the floor of this chamber. Our people
do not necessarily want elected or appointed
judges. What they want are the b&judges and the
most competent judges, and the only way we’re
going to get them is by appointing them. Thank
you, Mr. Chairman.

C H A I R M A N  G R A Y B I L L :  V e r y  w e l l .
Ladies and gentlemen of the body, you may wish
to take your pencils and jot down some notes on
where we stand. Mr. Berg moved a minority report
on page 43-42, rather, and 43 of Section 7. The
purpose of the minority report is to have a commis-
sion set up by the Legislature that would give the
Governor nominees, and the Governor would nom-
inate from the commission, or from whatever
method the Legislature has determined, I should
say. Now, at the first primary, there would be a
contested, nonpartisan election. I,atcr on, if that
judge passed that test, he would only have to stand
for approval or rejection. And until he was
rejected, he would continue to serve. And if he was
rejected, we’d go hack through and the Governor
would appoint somebody else and we’d have
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another  contested,  nonpart isan elect ion-the
point being that once he passes his first contested,
nonpartisan election, he only runs  on approval or
rejection. Now, Mr. Melvin moved an amendment.
That’s  number two plan.  The purpose of  the
amendment is to say that at each succeeding elec-
t ion,  this  man that’s  been appointed in the
manner we’ve just said and has run must always
run at a contested, nonpartisan election. At each
succeeding primary, we go right back through and
his name is automatically on, but others can come
on if they want to. Mr. Melvin’s plan amounts to
changing considerably the method of select ion;
that is, it uses the minority plan’s method of select-
ing but it does require regular elections. Then, Mr.
Holland moved a substitute motion, which is
essentially the majority report boiled down, and it
requires theelection ofjudges-theSupremeCourt
for six years and the District Court for four years.
So,  we have those three plans before us.  Now,
because of the rules where we only allow one sub-
stitute and two amendments, Mr. Kelleher did not
have a motion available. I had him explain to you
that if a motion were available, he might make the
motion to have judges appointed to serve on good
behavior. That alternative might become avail-
able,  depending on what  you do with the  upper
three. Now, the argument is on Mr. Holland’s
motion for the election of judges. That’s the last
substi tute amendment.  So the debate will  be on
Mr.  Holland’s subst i tute motion that  judges be
elected,  instead of the manner provided by the
minority or Mr. Melvin’s amendment. Is there
discussion?

Mr. Swanberg.

DELEGATE SWANBERG: Is another
motion in order at this time?

CHAIRMAN GRAYBILL: No motion’s in
order. You may explain another position if you
want to.

DELEGATE SWANBERG: Mr. President
and fellow delegates. I  think we have arrived at
one of those other major turning points in this
whole Convention. Certainly, the problems in the
Legislature have been met and dealt with, I think,
very adequately by this body. I now submit that
the time has come to deal with this other major
problem, and that has to do with the election  of the
membership of our Supreme Court. We heard last
S a t u r d a y  t h e  r a t h e r  m o v i n g  a n d  h a l f - c o m i c
description by Delegate Schiltz  of the travail and
turmoil  that  he went  through in the process of

running for office on the Supreme Court .  And I
think we can all agree that it’s a rather pointless
process. The electors at large do not really know
the qualifications of the man they’re voting for.
The candidate runs nonpartisan.  He’s compelled
to rely on his own resources unless he wants to
take money from some, no doubt, interested donor.
The process has to be changed. The thrust of the
minority proposal is to change this by a commis-
sion elected by the Governor.  The thrust  of  the
majority proposal is to leave it as it is. You have
been given these two choices, in essence. And I
submit that there is a third alternative, which is
simple and quite workable. When DelegateSchiltz
spoke about his  problems of election to the
Supreme Court,  we did not hear any comment at
all from Delegate Berg, who is a district judge in
Bozeman,  about any difficulties that he had had.
We can  only assume, and I think it’s common
knowledge, that the public at large is generally
satisfied with the method of the election of the
District  Court judges.  Some attempts have been
made here by the fact  that ,  in many instances,
these District Court judges run unopposed. And I
would submit,  for your consideration, that this
applies in many other offices. And the reason is
not because of a lack of interest in the job. The
reason is simply because the man in officeis  doing
H good job, and no one will run against him. This is
pretty much the case in our county, not only in the
case  of the district judges, but I’m happy to be able
to say, in the case of our sheriff. He’s held office, I
believe, for something like 20 years, and at no
time, to my recollection, has he ever been opposed.
Is that because he’s inefficient or no one is inter-
ested in the office‘? No, it’s because he’s doing an
outstanding job. I  would submit.  then, that  we
leave the election of our District Court judges as
they are. The system is working admirably. We’re
getting generally good people, with an occasional
person who may not be quite as qualified as some-
one else. But as a general proposition and taking
the elective process for what it is, we get pretty
good district judges in our District Courts. I don’t
think anybody here in the body would disagree
with that. Now then, having gone that far, having
provided in the Constitution for the election of our
District Court judges, I submit that, having done
this, we will have also created a very admirable
commission for the selection of our Supreme Court
justices. The District Court judges, as a body, 28 of
them, would themselves be a commission for the
selection of the membership of the Supreme Court.
Where else could you find a commission as able as
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this one? All of them judges, all of them as free
from politics as you could possibly yet it, all  of
them elected by the people-none of this appoint-
ment by the Governor bit-and you would, at one
stroke, have eliminated the problem ofthe election
of the Supreme Court justices by the people in an
inadequate manner and also hnvc provided a very
good commission for the handling of the Supreme
Court personnel. I have submitted a substitute
motion to all of these motions, which would pro-
vide that the District Court judges be elected as
they are now and that this group, acting as a body,
under such terms as may he prescribed by the
Legislature, would appoint and fill vacancies in
the Supreme Court. Third, there is precedent for
this. I don’t know of any other state that has the
system, but we get into some other fields. I would
like to point out that the Pope of the Catholic
Church is elected in this manner. 1 would rather
suspect that the heads of all  the othrrchurches  are
probably elected in the same manner. The system
has worked for centuries, and I think it would
make a very admirable solution to our difficulties
here. It lies in between both proposals.

CHAIRMAN GRAYBILL: Very well. Mr.
Swanherg  has explained another proposal, which
you could add as a fifth point; namely, that the
Supreme Court would be appointed by District
Court judges, hut the District Court judges would
be elected. Now, ladies and gentlemen, the discus-
sion is on Mr. Holland’s substitute motion that
“the justices of the Supreme Court shall he elected
by the electors of the state at large, and the terms
of the office of the justices of the Supreme Court,
except as in this Constitution otherwise provided,
shall be six years. There shall be elected by the
electors of each judicial district oneormorejudges
of the judicial district-of the District Court--as
provided by law, whose terms shall be four years.”
That’s the issue before us.

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I
would like to speak in behalf of Mr. Holland’s
amendment. I said most of what I had to say the
other day. I didn’t intend it to be all that comic, but
I was very serious about it. I would like to make a
couple responses that hear answering. Mr. Gar-
lington talked the other day about the problem of
33 judges and how we get them and what an impo-
sition it is upon them to require them to run for
reelection and possibly he defeated and have lost
their practice in the meantime. I believe, for those

judges--and I know it’s an imperfection in the
system. However, I’m more concerned about
700,000 people than I am 33 judges. I think Mon-
tana is unique. 1 think we can’t adopt the plan or
program that we find in Missouri or some other
state, because Montana has more corporate influ-
ences than any of those states. I inquired spccifi-
ally of the President of the American Judicature
Society, who responded about the State of Wyo-
ming. He said, “Well, they have a railroad.” They
have a railroad that has an influence. We have a
railroad plus. As to Mr. Swanberg’s comments, I
think, personally, that it’s more important to elect
the Supreme Court judges than it is the District
Court judges. The District Court judges aren’t
making policy. And it’s the policy that the
Supreme Court makes that should be rejected or
adopted by the electorate. I think also that-l
can’t resist throwing in something every now and
then, Bill-hut, your thing about the Pope in Rome
being elected in this fashion. The fallacy in thatis
the Pope doesn’t have a bunch of Baptists helping
in on the election either. (Laughter) So far as Mr.
Berg’s proposition is concerned, it has the terrible
fault that always we start with an incumbent, and
the same is true with Mr. Melvin’s, The incumbent
system in the State of Montana has been the real
problem. It has insured the election of anybody
who was appointed hy the Governor. But, finally, I
must urge you that we have, with Mr. Holland’s
plan, absolutely the best screening process in the
world, and that is the electorate. Thank you.

CHAIRMAN GRAYBILL: Mr. Rod Han-
SOlI.

DELEGATE ROD HANSON: Mr. Presi-
dent. I rise in support of Mr. Holland’s motion. I
served on the Judiciary Committee, as you proba-
bly, most of you at least, know, and I was
divided--I had mixed emotions between the two
plans, because I was dissatisfied with the present
court system. And we worked long and hard to try
and devise a method of appointing a committee
that would he a nonpartial committee or a commit-
tee that would not be controlled by some special
interest or interests. And the Committee agreed, I
think, that we could not do this, because we
decided that we would not determine how to arrive
at the proposition of this committee ourselves, hut
pass it on to the Legislature. And if this commit-
tee, in our group, with the witnesses and the tes-
timony that we had, couldn’t compose a committee
that would not be controlled, then I don’t know
how the Legislature is going to do that. It was said
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that the reason that our judges are always re-
elected is because they must be good judges, andif
they made an unpopular decision, you can be
assured that they would be tossed out of office. I
can assure you that there have been several un-
popular decisions, in my mind, and they were re-
elected. So I think that with Mr. Holland’s propos-
al, and then his proposal later on, which says, in
effect, that a person who is appointed to the justice
position cannot run for reelection for at least a
year, would take care of this. Mr. Schiltz pointed
out Saturday that in the selection of the commis-
sion that handled the works for this Convention,
they picked 16  people-4 from the House, 4 from
the Senate, 4 from the Supreme Court, and 4 from
the Governor, and each body selected 2 from each
political party. And with this wide diversion of
selection, Delegate Schiltz pointed out that we had
four representatives on the commission that were
representatives of the Montana Power Company.
If this is the case, then I am sure that we are going
to have x tough time, whether we devise the
method of selecting the committee or whether the
Legislature, in its wisdom, finally is allowed to
devise the means of selecting this committee, that
we’re  going to have a hard time coming up with a
committee that does not have at least some sem-
blance of control by some special interests. And I
submit that after struggling with this decision for
the several weeks that the committee has worked,
I have decided that it’s best to leave it with the
people, because I think that in the long run, the
people are going to make the best decision. We are,
at least, not going to have to worry about some
particular group of people controlling the people
unless they can  do it the hard way, and that is to
get  out and get to all of them that vote. So I think
that we do stand the best chance by continuing the
election and, I would hope, later on adopting the
provision that a person appointed cannot seek re-
election for at least a year, because I think therein
will take care of the problems that we have under
the present system, where anybody that is
appointed to a judgeship gets reelected for at least
one or two reasons that are pretty evident--and
one is that it’s pretty tough for a lawyer who has to
appear before the court to run against the man
that he has to appear before. And so, for that
reason, I think you don’t get too many people that
challenge an incumbent judge. And the second
reason is that, of course, we all know that once
your name is well known and you are an incum-
bent, unless there is something pretty wrong, that
your chance of gettir.g  reelected is much greater

than it is if you’re a newcomer on the political
scene, Thank you, Mr. President.

CHAIRMAN GRAYBILL: Mrs. Bowman.

DELEGATE BOWMAN: Mr. Chairman. I
rise in support of Mr. Mason’s amendment and
opposition to Mr. Holland’s substitute motion. I
think that this body is agreed that we need to have
an independent Judiciary. I think where we’re
hung up is our definition of how we get an inde-
pendent Judiciary. I do not believe that the system
which we have now really provides for election of
judges. I feel that we go to the polls by rote-we
vote for the person who has been nominated by the
Governor, without consultation with anybody. I
think that if we offer this to the public tovote  on in
June, we have actually given them no choice at all.
If they’re happy with what we have now, they can
vote against what we’re going to offer them. If we
offer them exactly what we have now, they have
not been given a choice. I agree with Mr. Hanson
that people are going to make the decision, or at
least I think they ought to be given the chance to
make the decision. We did, in fact, discuss for a
long time how we were going to select a committee
that was going to be pure enough to select a candi-
date for judge, and it’s impossible to select a  com-
mittee that’s going to be that pure. I don’t think
that any of us are that pure. For this very reason, I
think it ’s extremely important that we do not spell
out the mechanics of the composition of such a
committee. If we spell the mechanics out wrong,
then we’re stuck with it. If we leave it to the Legis-
lature and they make a mistake, it’s much easier to
rectify the mistake. I do not believe that there’s
any more justif ication for the supposition or  suspi-
cion of universal venality in human nature than
there is for the supposition of universal rectitude.
Some good judges will be obtained under almost
any system that we decide to go with. I ’m merely
saying that under the minority proposal, we have
a much better chance of getting better judges.

CHAIRMAN GRAYBILL: Mr. Harlow.

DELEGATE HARLOW: Mr. President. I

rise in opposition to the majority plan-or Mr.
Holland’s plan and in support of Mr. Melvin’s
plan.  I oppose Mr. Holland’s plan on the basis that
it is working poorly now. We have no control over
whom the Governor appoints. It has been proven

by history, the appointee of the Governor tends to
succeed himself. This is not the time to talk
strongly or discuss Mr. Melvin’s plan, but it
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encompasses all of the good things that we need in
the selection of judges, all the good things that we
need and have in giving the choice to the people,
and I think it is time now to turn down Mr. Hol-
land’s plan and come to the discussion of the good
points and the fine points in Mr. Melvin’s plan.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. President. Is an
amendment to the proposal now under discussion
in order?

CHAIRMAN GRAYBILL: No.

DELEGATE DAVIS: It is not in order’?

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHERT: Will Delegate
Holland yield to two questions, please?

CHAIRMAN GRAYBILL: Mr. Holland?

DELEGATE HOLLAND: I yield.

DELEGATE REICHERT: Mr. Holland.
Under Mr. Melvin’s plan, is it not true that, despite
the fact that there would be one nominee who
would have gone through this commission and
been appointed by the Governor and been con-
firmed by the Senate, in addition to this nominee,
there could be other nominees? It says something
to the effect that a contested, nonpartisan ballot-
Is it not true that this would be election in the true
sense, except one of the candidates would have
been nominated?

DELEGATE HOLLAND: The problem
with Mr. Melvin’s plan is: initially, someone is
picked by a commission. The names are submitted
to the Governor, and that person then fills the
office. Later on, there are contested elections. In
other words, that person can be defeated. But,
under the majority plan, there would be no one
appointed when there was a vacancy occurring or
when the judge didn’t intend to run. No one would
be appointed. Those desiring to run would run on
their own merits. Now, the basic objection I have
is that we just feel that we couldn’t get an unbiased
commission, that the commission would pick the
first candidate. If a special interest group domi-
nated the commission, then WE would have that
person in as an incumbent, and the other candi-
dates wouldn’t have an equal chance for the office.
Under majority plan, all candidates for the
office--and generally, when there is a vacancy,

there are more than two--run, and the electorate
has a full choice of everyone who wishes to run.

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHERT: M y  s e c o n d
question is, at the Komney  hearing where we dis-
cussed the Judicial Article, Mr. Melvin had his
tentative alternate to the minority report, and it
was essentially what we have now. My question
is-at that time, I have in my notes that Mr.
Holland could support this. How do you feel now?

DELEGATE HOLLAND: I told Mr. Mel-
vin I could live with it. I find it greatly superior to
the minority plan as advanced by Mr. Berg.
Basically-I might as well say this now-Mr. Berg
the other day stated that the majority had not
considered merit selection, as they call it. We did.
We asked all the proponents of the Montana Plan,
“How can we guarantee that this commission-
the ones that name the candidates-won’t be dom-
inated by some special interest group?” And they
told us, fairly, there is no way they can do so. Mrs.
Bowman-if I understood the sense of what she
just told us-it’s the same thing. I have honestly
tried to figure out how we could do it. And I came to
this conclusion: that if the Legislature, who is
going to implement this thing, if the Legislature
were to delegate to the Secretary General of the
United Nations-that he’d say, “All right, pick a
country, any country in the world, but just don’t
tell us who it is.” Let’s say nobody in Montana
would know, and they picked, let’s say, Germany.
They pick the five best legal minds in Germany,
then when a vacancy occurred-they wouldn’t
know they were picking for Montana-the choice
would be sent over to Montana, and then they
would pick the right man. The reason I worry,
even about an elaborate scheme like that, is
because I know a man in Butte, Montana. He’s got
an office over there. If such a commission were
picked in Germany on Monday, he’d have that
commission out to dinner by Wednesday, and by
Friday they’d be checking every decision with
him. I mean this sincerely. This-

CHAIRMAN GRAYBILL: All right. But I
think you’ve answered the question. (Laughter)
Now, the Chair has been-it’s been called to my
attention that I may be wrong on my last ruling,
and that is, that we have the minority report
which was moved. Then, we have Mr. Melvin’s one
amendment and the substitute motion, and I
guess I am in error in that I should allow amend-



VERBATIM TRANSCRIPT, FEBRUARY 29, 1972 1093

merits  to the substitute motion if they’re on the
subject of the substitute motions. So Mr. Davis, I
think I was wrong in ruling you out of order.

DELEGATE DAVIS: That’s quite all
right. At this time, if it please the Chair, I would
like to amend-and I haven’t had time to have it
typed and placed on the desks, so I’ll give it to you
as soon  as I read it, if I may-to add a second
paragraph to the majority proposal which, in
effect, is the last sentence of Mr. Melvin’s, which
would read as follows: “If there is no primary elec-
tion contest for the office, the name of the incum-
bent judge shall nevertheless be placed on the
ballot in the general election, allowing voters of
the state or district the choice of his approval or
rejection. In the event of rejection of a judge, his
office will be declared vacant and filled as herein
provided for filling of vacancies.”

CHAIRMAN GRAYBILL: Now, I don’t
see that as the last sentence of Mr. Melvin’s,

DELEGATE DAVIS: It’s not-it’s a little
departure from the last sentence but-

CHAIRMAN GRAYBILL: This sentence,
“If there is no primary election contest for the
office, the name of the incumbent judge shall
nevertheless be placed on the ballot in the general
election, allowing voters of the state or district the
choice of his approval or rejection.” Is that it?

DELEGATE DAVIS: Yes, sir, and in addi-
tion, “to provide in some manner”--and my lan-
guage may not be quite proper-but, in the event of
rejection of a judge, another-the vacancy will be
filled as provided under the title on vacancies,
however we come up with that.

CHAIRMAN GRAYBILL: Well, I think if
you left it out, you’d still have it covered, because
there would be a vacancy.

DELEGATE DAVIS: That’s probably car-
rect.

CHAIRMAN GRAYBILL: All right. Mr.
Davis’ amendment has the effect of adding lan-
guage which you have on your desks. It’s the mid-
dle sentence of Mr. Melvin’s proposal, and it would
add that to Mr. Holland’s language. Mr. Holland
says that the judges shall be elected and then sets
UP the term of the Supreme Court and the District
Court. And Mr. Davis’ amendment would add this
sentence: “If there is no primary election contest
for the office, the name of the incumbent judge

shall nevertheless be placed on the ballot in the
general election, allowing voters of the state and
district the choice of his approval or rejection”.
Very well. The issue is on your amendment, Mr.
Davis.

DELEGATE DAVIS: Mr. President. I
think perhaps we can accomplish some of the
things we’re trying to do by this amendment in the
form of a more or less compromise. There’s really
not this big a difference between any of these.
They’re first appointed, but at themoment, they’re
appointed by the Governor. There’s no reason that
I can think of why the Governor won’t make the
best appointment of the best person available, or
any Governor at any time. And I am sure that the
committee is not going to change this too much.
But there’s another thing that concerns me, and
that is the right to run for public office. We’ve got a
lot of rights going to come under the Bill of Rights.
Who’s going to have the right to run for public
office? Can anyone in the United States still be
able to run, or are we going to have a select com-
mittee tell us who has the right to run? That con-
cerns me very much and has throughout this
discussion. You can say whatyou  want, any select
committee’s going to be a committee of the estab-
lishment. There’s just no other way to get around
it, or else you’re not select in the eyes ofthepeople.
So if I want to run for office, I probably would not
be qualified, because I probably wouldn’t meet
some of the blue-ribbon standards-blood-test-
wise or otherwise, whether it was blue enough. But
you should have the right to run. In our county, we
had elected a judge who recently passed away-an
outstanding judge, Judge Phillip  Duncan. He had
a doctor’s degree from Stanford, when a doctor’s
degree required a lot of extra study. He was re-
elected by the people. No one ran against him.
Now that statistic, when you put it in the statistics
you folks are using, is bad. He was kept in. No one
ran against him. But he’s the best-qualified man, I
think, not only in our county, but I would say in
the State of Montana-a great judge, and he died
in a courtroom at 5 o’clock on a Saturday after-
noon, when he was doing extra work, which he did
all the time. On his death, a fine Democratic friend
of mine was appointed to fill his spot. He was the
incumbent then, after election came. But there
was a gentleman from Virginia City, Montana-
his name was Frank Blair. He had practiced there
for 80 years, and he thought, “Well, I think I’ll run
for this job.” Now, Judge Blair wouldn’t have been
qualified under anyone’s conceivable standards
by any standard commission you could put up. But
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Judge Blair said, “I think I’ll run for this”, and
everyone kind of laughed. He’s 80, he had prac-
ticed law, he had practiced water law, mining law,
plaintiffs law, defense law, for all his life. He’s a
man of great strength of character and also of
great physical ability, because he wears all the
rest of us lawyers into the ground. So, what’s he
do? He gets in his car and he goes all over the three
counties in that big district of Beaverhead, Madi-
son and Jefferson. And the people were amazed at
his tenacity and his ability, and they thought,
why shouldn’t Judge Blair have the right to run?
And they elected him. Well, my Democratic friend
was-is still in a state of shock, (Laughter) but the
gentleman got elected. He took the bench. He’s
probably tried as many jury cases as anybody in
this state in the last year. He’s held court in the
three counties, he stays up until midnight to wait
until-the jury to come in, and he goes back to
Virginia City and he’s in Boulder the next morn-
ing. Whether that’s good or bad is immaterial. He
had the right to seek that office after he spent a
lifetime in Montana. He had a right to do it. This
plan permits the election, like we’re doing now.
Under vacancies, you’ll still fill them by appoint-
ment; but Mr. Melvin’s plan, which I heartily
endorse, whether it is attached to the minority or
to Mr. Holland’s majority, gives everybody the
right to run, but it fills a second qualification: that
if nobody does run-isn’t that what you’re really
getting at? You’re concerned when someone
doesn’t file for the office. All right. Under this one,
if nobody files for the office, then you can say,
“We’ll keep him” or “We won’t keep him” and go
back to another method. I think this amendment,
perhaps, would be a compromise, assuming that
the right to elect judges is going to pass. I can’t
conceive how this delegation can say we’re all for
the right and have great confidence in the voters
on electing State Auditors, StateTreasurers,  Gov-
ernors, everyone in the Executive and everybody
in the Legislative, that the same rules would not
apply to the Judiciary. It’s inconceivable to me
that those same voters that are going to elect a
good Governor and good legislators and a good
superintendent of schools won’t elect good judges.
And I submit that the plan that we’re working
under is working quite satisfactorily. It’s like all
plans-there are imperfections in it; but I don’t
think anything this Constitutional Convention
will do will really change the basic problems that
you criticize. Therefore, I submit this as an amend-
ment to the majority proposal, which I think will
come nearest to solving everyone’s thinking in

this chamber. Thank you.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. Chairman.
As mover of the substitute motion, I have no objec-
tions to Mr. Davis’ amendment.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman. I rise
to speak in opposition to this amendment. I recog-
nize it as a compromise, but it’s only half a com-
promise. What it does, in my mind, is add to the
elective process what is generally referred to as
merit retention. That is, if there is no competitive
election, the judge nevertheless runs on his record.
It overlooks the value of merit selection. It depends
entirely on the fulfillment of a vacancy by a
gubernatorial-and I may suggest to you, pure
political-appointment. Now, there’s been a good
deal of criticism about the so-called blue ribbon
committee that would be created by the Legisla-
ture. I suggest to you thatthat  committee, commit-
ting two to three or four names to the Governor, is
going to give the Governor a fairly wide selection
of nominees, and he can select what he wants-
whom he wants-from that committee. But, at
least, you have the assurance that that nominee
has been screened, that he does meet the qualifica-
tions of what you want in a good judge. This is a
feature you do not have now, and I must recall to
you that this proposition will be used not only on
the selection of district judges, but, more impor-
tantly, on the selection of Supreme Court judges.
That is, nominees, candidates for the Supreme
Court judge-or the Supreme Court justice will
have been screened for their qualifications to sit
on that bench, This is an assurance that the AC-
torate  does not have now, and I think you would
all agree that few of us and certainly few of the
general voting public are all acquainted with the
qualifications, especially of the Supreme Court
candidates. Now, under Mr. Mason’s plan, this
does not at all prevent anyone from running
against that selected candidate, but it does tell the
electorate this: that one of the candidates on that
ballot has, in one manner or another, met some
screening activities, that he is in some respect
qualified. He bears the endorsement-bear this in
mind-of not only the screening committee but
also, under Mr. Mason’s plan, the endorsement of
the Senate. He goes through exactly the same con-
firmation process, with regard to the Senate, as
any other department head that this Constitution
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now proposes. If you accept Mr. Davis’ amend.
merit,  you are retaining the feature ofwhat we call
merit retention. You are ignoring merit selection.
If you accept Mr. Mason’s plan, you have the com-
bination of merit selection, you have open election
and you have what Mr. Davis is proposing in merit
retention. I want the people here to clearly under-
stand these distinctions between these proposals.
Now, I should like to say, if I’m not out of order,
that with regard to the minority plan, it only opens
up elections the first time. That is, only on the first
primary will anyone be permitted to run against
that judge until he is rejected. This is a limitation.
It is designed to attract lawyers who might not
otherwise run for the bench. These are the differ-
ences.

CHAIRMAN GRAYBILL: Mr. Brown.

DELEGATE BROWN: Mr. President. I
rise in support of Delegate Melvin’s plan. I’ve had
mixed emotions on this. I don’t like a permanent
appomtment  with no chance to ever run for
judge-or have a chance to vote for an alternate.
However, Mr. Berg expressed my point, but I’d like
to carry it one point farther. Under the present
system, we have one man-namely, the Gov-
ernor-appointing judges. When Governor Bab-
cock was Governor, he had a committee-and
I don’t remember how it was selected, but it was
from the bar association or our attorneys from the
local area. Two judges were appointed in our area.
And I believe one probably wouldn’t have been the
Governor’s personal choice, but he took this selec-
tion committee and used them, and I think we get
better appointments than we would with the Gov-
ernor alone making selection. So, I support Dele-
gate Melvin.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman. I
submit that under the Davis plan, we do have
merit selection. I support it. The Governor is not
an irresponsible individual. Like Delegate Brown,
I know of certain instances where appointments
were made. He does discuss those appointments
with qualified people throughout the State of Mon-
tana. He’s very concerned about two things: one,
selecting someone competent for the job; and two,
selecting someone that can dispense justice in that
particular district that will satisfy the people of
the State of Montana. Without that blue-ribbon
system that Delegate Berg is talking about, we
have the type of merit selection that I think com-

mends itself to Montana. I support the Davis
amendment.

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: Mr. Chair-
man. The matter having come up, I can offer a
little testimony on the subject of this bar associa-
tion plan. I was on it. The selection of the lawyers
from the Montana Bar Association to form this
committee was by having election of the lawyers
in each of the eight districts from which the law-
yers who are on the practice commission are
selected. And I was elected by the lawyers in the
northwest end of the state. There were seven oth-
ers. So the eight of us served as members of this
committee. Without going into the detail of it, we
tried to communicate with all the lawyers and size
up the situation and offer some factual informa-
tion to the appointing power. This committee func-
tioned during Governor Babcock’s regime. We
volunteered to continue it during the present
administration, and were rejected, and it has not
functioned since Governor Anderson was elected.

CHAIRMAN GRAYBILL: Mr. McKeon.

DELEGATE McKEON: Mr. Chairman. I
rise in support of Mr. Holland’s motion and also
rise in support of whatever his uncle stands for. I
think that if we are to look, perhaps at the federal
Judiciary and look to see what can be done by the
President and his appointments in varying the
tenor and tone of the Supreme Court, I think that
alone might convince us that perhaps the people
are best qualified to determine the way in which
the court should go. I might say, Mr. Chairman,
that as a law student, I felt very strongly in favor
of the Montana Plan or the appointment ofjudges.
Later, when I graduated from law school and had
an opportunity to practice law for a few months, I
switched 90 degrees and felt very strongly that all
judges should be elected. I’m reminded of an older
attorney in my district who came to me after the
elections and asked how I felt on appointedversus
election of judges, and I said I felt strongly for the
election of judges. He told me a story-a personal
experience of his-when he was a young attorney
who had come to my district. He was practicing
under a tyrannical judge, as he called him, and got
together with the other attorneys of the district
and they picked him as a candidate to perhaps
usurp this judge’s throne--and I use the word
“throne” literally in some cases. He did usurp him,
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and I think the lawyers were unanimous in feeling
that with the defeat of this judge, they got a better
system of justice with the other judge who was
elected. Also, Mr. Chairman, I think the merit sys-
tem is just another word forthepatronagesystem,
and we all know where there is patronage, there is
a responsibility to our patron. I am afraid, Mr.
Chairman, that any committee, whether it be
select, blue-ribbon or whatnot, will not be a com-
mittee whose interests are the interests of the peo-
ple. I’m certain that the little guy will not beon  the
committee but feel very certain that the big guy
will be on the committee. And I don’t feel the big
guy will be in the interests of the people. So, for all
these reasons and also the reason that I think we
are very arrogant if we take the right of election
away from the people, I support Mr. Holland’s
motion. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: All right. The
issue is on Mr. Davis’ amendment to the substitute
motion, which would add the fact that the incum-
bent would have to run for approval or rejection to
Mr. Holland’s election of judges system. Are we
ready for Mr. Davis to close?

Pardon me, Mr. Scanlin. All right, Mr. Scanlin
waives.

Mr. Davis.

DELEGATE DAVIS: In closing, I am con-
cerned about the-the use of the word “screening”
always bothers me as to who has the screen. I also
want to say in closing that, as far as I’m con-
cerned, the merit system is thevoters. I don’t think
there’s a system that has greater merit; if it applies
to all the other systems from the President of the
United States on down without screening, I don’t
know why it should apply to the Judiciary. Thank
you.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Davis’ amendment. Now, Mr. Hol-
land’s system is elected judges, and to the elected
judges system, Mr. Davis would add this sentence:
“If there is no primary election contest for the
office, the name of the incumbent judge shall
nevertheless be placed on the ballot in the general
election, allowing voters of the state or district the
choice of his approval or rejection.” Please vote by
using the voting machines. All those in favor of
Mr. Davis’ addition, say Aye. All those opposed,
say No. Isn’t that right? Haven’t I stated your
motion right, Mr. Davis?

DELEGATE DAVIS: Except for the last
sentence, which you concluded we could leave off,

which is all right with me.

CHAIRMAN GRAYBILL: The amend-
ment you’re voting on is just that sentence that I
read. It allows the approval or rejection of the
voters of an incumbent that’s not contested.

Have all the delegates voted?
(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Will you please
record the vote.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
A dn erson, J . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arness.................................Ay e
Aronow................................Ay e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Ask....................................Ay e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
B a t e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
B&her.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B Owman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Cain...................................Ay e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Champoux.............................Ay e
Choate.................................Ay e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Davis..................................Ay e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Driscoll................................Ay e
D r u m . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen..............................Ay e
Etchart................................Ay e
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

7Easter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Gysler ................................. Aye
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington ............................ Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland................................Ay  e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold...............................Ay  e
Loendorf...............................Ay  e
Lorello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Mansfield ............................. Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble..................................Ay  e
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal..................................Ay  e
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz.................................Ay  e
Siderius................................Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Took . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye

Vermillion Nay
Wagner................................Aye
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Warden................................Aye
Wilson.................................Aye
Woodmansey A y e

CLERK HANSON: Mr. Chairman, 61 dele-
gates voting Aye, 37 voting No.

CHAIRMAN GRAYBILL: Very well. 61
delegates having voted Aye, Mr. Davis’ amend-
ment prevails and is added to Mr. Holland’s
amendment. You may reset the machine.

The discussion then is on the substitute
motion of Mr. Holland that the justice of the
Supreme Court be elected, thejusticeof theDistrict
Court be elected, the terms be six years and four
years, respectively, with the addition that if, in the
primary election, there is no contest, the incum-
bent judge shall nevertheless be placed on the bal-
lot and the voters shall have the right to approve
or reject him.

Mr. Scanlin.

DELEGATE SCANLIN: Mr. President.
Having nothing but respect and fear of the legal
profession, I rise to resist Mr. Holland’s substitute
motion, in support of Mr. Melvin’s amendment.
Thank you.

CHAIRMAN GRAYBILL: Very well. The
issue before you then is on Mr. Holland’s substi-
tute motion.

UNIDENTIFIED DELEGATE: Roll call
vote.

CHAIRMAN GRAYBILL: We’ll have a
roll call vote. The motion is that “the justices ofthe
Supreme Court shall be elected by the electors of
the state at large, and the terms of office of the
justices of the Supreme Court, except as in this
Constitution otherwise provided, shall be six
years. There shall be elected by the electors from
each judicial district one or more judges of the
District Court, and their term shall be four years,”
And it now has this addition, that if there’s no
primary election contest, the name of the incum-
bent judge shall~nevertheless  be placed on the bal-
lot in the general election, allowing voters of the
state or district the choice of his approval or rejec-
tion, So many as shall be in favorofMr.  Holland’s
substitute motion, please vote Aye; and so many
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as are opposed, vote No.
Have all the delegates voted?
(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL:  V e r y  w e l l ,
count the vote.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, J. ........................... Aye
Anderson, 0. . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Aronow................................Ay  e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ask....................................Ay  e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
B,arnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
B rown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Champoux ............................ .Aye
Choate.................................Ay  e
Conover .............................. Nay
Cross. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood................................Ay  e
Davis..................................Ay  e
D leaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Driscoll................................Ay  e
Drum.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Eskildsen..............................Ay  e
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

7Easter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
F 1urong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Gysler.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. ........................... .Aye
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
H arper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland................................Ay  e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold...............................Ay  e
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lorello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKcon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble..................................Ay  e
Nutting................................Ay  e
Pdyne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal..................................Ay  e
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
R b’0 mson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz.................................Ay  e
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Spew . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
s 11’u lvan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
S wan erg..............................Ay  eb
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk...........................Ay  e
Vermlhon ............................ Nay
Wagner................................Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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Wilson ._...,.......................... Nay
Woodmansey  _.  Nay

CLERK HANSON: Mr. Chairman, 47 dele-
gates voting Aye, 51 voting No.

CHAIRMAN GRAYBILL: 51 delegates
having voted No, and 47 having voted Aye, the
amendment fails. We are now on consideration of
Mr. Melvin’s amendment to the minority report.
Mr. Melvin’s amendment would add, at line 26 on
page 42-it would have the first part of the minor-
ity report from line 10 to 25, but then it would add
in place of the language on lines 26 on through the
rest,  the following: “Before the close of filing for
nominations in the first primary election after the
Senate confirmation and at the primary election
prior to each succeeding term of office, the name of
the incumbent judge shall be placed on a con-
tested, nonpartisan ballot if other candidates
have filed for that office.” Now, if there is no pri-
mary election contest, then the incumbent never-
theless has to run and the voters get a right to
reject or approve him. And the last sentence-“In
the event of rejection of a judge, another selection
and nomination shall be made in like manner.”

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I
think I have an amendment.

CHAIRMAN GRAYBILL: Pardon?

DELEGATE SCHILTZ: I think I have an
amendment, Mr. Chairman.

CHAIRMAN GRAYBILL: Oh, you have
an amendment. Do you have Schiltz’s amend-
ment? Does the clerk have Mr. Schiltz’s amend-
ment?

CLERK HANSON: No, sir.

CHAIRMAN GRAYBILL: Neither does
the Chair, Mr. Schiltz.

CLERK HANSON: “Mr. Chairman. I
move to amend Section 7, page 42, line 10, of the
minority report Judiciary Committee Proposal by
adding, after the word ‘judges’, the following:
‘Thirty days after adjournment of the first legisla-
tive session-“’

CHAIRMAN GRAYBILL: Just a minute.
Mr. Schiltz, we don’t see where to amend. The
word “judges” on what line? The word “judges” is
not on-Oh, in other words, it’s to go in as a sen-
tence ahead of the rest, is that right?

DELEGATE SCHILTZ: Right.

CHAIRMAN GRAYBILL:  V e r y  w e l l .
Now we understand. Go ahead.

CLERK HANSON: “Thirty days after
adjournment of the first legislative session follow-
ing adoption of this article, the offices of all
Supreme Court and District Court judges shall
become vacant.”

CHAIRMAN GRAYBILL: All right. The
sense of Mr. Schiltz’s amendment is to add a new
sentence at the beginning of Section 7 of the
minority report. The new sentence would read:
“Thirty days after adjournment ofthe first legisla-
tive session following the adoption of this article,
the offices of all Supreme Court and District Court
judges shall become vacant.” And by further
amending line 12, following the word “by” by
adding the words “this declaration of vacancy.”

U N I D E N T I F I E D  D E L E G A T E :  M r .
Chairman.

CHAIRMAN GRAYBILL:  J u s t  a  mo-
ment.TheChairpresumesittobethesenseofyour
amendment, Mr. Schiltz, that if we’re going to
have the minority report, you want it to start with
a clean slate 30 days after the legislative session,
is that right?

DELEGATE SCHILTZ: That’s precisely
correct.

CHAIRMAN GRAYBILL: Very well. You
may speak.

DELEGATE SCHILTZ: The purpose of
this amendment is as stated by the Chair. It seems
to me, and I think it’s unassailable, that the only
reason for changing from the elected Judiciary as
we have it now is because there is something
wrong with the system we have now. And if there’s
something wrong with the system we have now,
it’s inevitable that we’ve got sane  bad judges. And
if we have some bad judges now, it’s only fair that
we start all over with a screening committee and
start from the beginning. Now-I see no reason to
lock into our present system, for the next 17 or 18
years, the potential of several bad judges. And I
think this is a very simple thing to do. We start all
over again. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: A po int  o f
order--are we on Mr. Melvin’s amendment?
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CHAIRMAN GRAYBILL: We are now
considering Mr. Melvin’s amendment, and Mr.
Schiltz  has amended it by adding a sentence, the
sense of which is to start all over again 30 days
after the next legislative session and have, if we
adopt the minority report-then the Governor
would nominate, and so forth, all the judges anew.

DELEGATE AASHEIM: Mr. Chairman.
May I ask Mr. Melvin a question?

CHAIRMAN GRAYBILL: Mr. Melvin,
will you yield?

DELEGATE AASHEIM: Mr. Melvin. You
say, in the primary election, if no one contests the
judge, he shall still run in the general election.
Would he then have a contest? Would he have
anyone contesting his position in the general elec-
tion that he didn’t have in the primary?

DELEGATE MELVIN: Yes, Mr. Aasheim.
That was the intent, that if there was opposition in
the primary election, then there would be two go
from the primary to the general election, and then
the winner would come out of the general election.

DELEGATE AASHEIM: Will he yield to
another question? He didn’t clarify the-

CHAIRMAN GRAYBILL: Mf. Aasheim,
perhaps I can clear that up for you. What it says is
that if anybody wants to run against this man,
they can at any primary election. If nobody runs
against him, so that he’s unopposed, then he
nevertheless has to go on the ballot, and thevoters
then vote whether to accept him or reject him.

DELEGATE AASHEIM: Mr. Chairman,
will he yield to another question, then?

CHAIRMAN GRAYBILL: Mr. Melvin?

DELEGATE MELVIN: I yield.

DELEGATE AASHEIM: Well, if he has
no contest, how could the voters do anything but
accept him?

DELEGATE MELVIN: If he has no con-
test in the general election, Mr. Aasheim-or in
the primary election, then at the general election,
the voters have a choice of approval or rejection.

CHAIRMAN GRAYBILL: And if the
voters reject him, Mr. Aasheim, then theGovernor
would appoint somebody-and the next election,
he’d have to run again? In other words, it creates a

vacancy when he’s rejected.

DELEGATE AASHEIM: Mr. Chairman,
will he yield to another question?

DELEGATE MELVIN: I yield.

DELEGATE AASHEIM: Will the ques-
tion on the ballot be, then, do you approve of Judge
so and so’s position?

CHAIRMAN GRAYBILL: Yes.

DELEGATE AASHEIM: I see, thank you.

CHAIRMAN GRAYBILL :  I s  t h e r e
further discussion of Mr. Schiltz’s amendment?
Mr. Schiltz-therefore, the issue will be on Mr.
Schiltz’s amendment, the purpose of which is to
start all over again 30 days after the legislative
session. “Thirty days after adjournment of the
first legislative session following the adoption of
this article, the offices of all the Supreme Court
and District Court judges shall become vacant.”
And then one other minor amendment to make
that makes sense in the next sentence. So many as
are in favor of Mr. Schiltz’s amendment, please
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it, and the amendment fails. Now, we’re on Mr.
Melvin’s proposal.

DELEGATE KELLEHER: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Kelleher.

DELEGATE KELLEHER: I move my
original motion.

CHAIRMAN GRAYBILL: Very well. Will
the clerk read Mr. Kelleher’s motion.

CLERK HANSON: “Mr. Chairman. I
move to amend Section 7, page 42, lines 10 through
25, to read as follows: ‘Section 7, Selection of
judges. In all vacancies in the offices of Supreme
Court justices and District Court judges caused by
death, resignation, removal’-inserting ‘or retire-
ment’, striking ‘or  failure of an incumbent judge to
file a declaration of candidacy for a succeeding
term of office’. end of the strike--‘the Governor of



VERBATIM TRANSCRIPT, FEBRUARY 29,1972 1101

the state shall nominate’-and insert the words ‘to
serve during good behavior”‘. Are there any addi-
tional changes, Mr. Kelleher?

DELEGATE KELLEHER: No.

CHAIRMAN GRAYBILL: Very well. The
sense of Mr. Kelleher’s amendment is to change
Section 7 to read: “In all vacancies in the offices of
the Supreme Court justices and District Court
judges caused by death, resignation, removal or
retirement, the Governor of the state shall nomi-
nate,  to serve during good behavior, a Supreme
Court or District Court judge from nominees
selected in the manner provided by law.” Then, it
goes on to say, “If the Governor fails to nominate
within 30 days after receipt of the names” and so
forth, and the rest of that is the same as the rest of
Section 7 in the minority proposal. And it deletes
everything after line 26 in the minority proposal.
So, the upshot of it is that Mr. Kelleher’s proposal
would allow the Governor to nominate judges for
the Supreme Court and District Court to serve
during good behavior.

DELEGATE KELLEHER: May we have
a roll call vote?

(Seconds rise)

CHAIRMAN GRAYBILL: Roll call vote
having been called for, all those in favor of Mr.
Kelleher’s amendment, say Aye-or vote Aye-
and all opposed, vote No.

Have all the delegates voted?
(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL:  V e r y  w e l l ,
close the ballot.

Aasheim _.  _.  _.  _.  _.  _.  Nay
Anderson, J. Nay
Anderson, 0.. _.  _.  Nay
Arbanas Nay
Arness..  Nay
Aronow  _.  _.  _.  Nay
Artz ..t...............................  Nay
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
B a b c o c k  ..__............_...__.  N a y
Barnard Nay
B a t e s  .._..__....__..__..__...._....  N a y
Belcher  Nay
B e r g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y

Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Champoux ............................ Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart................................Ay  e
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Holland., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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M c N e i l  .._...__..._.._..,,._...._..  N a y
Melvin.. _.  _.  _.  _,  Nay
Monroe Nay
M “may . . . . . . . . .._  ., ._ Nay
N o b l e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
N u t t i n g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
P ayne Aye
Pemberton Aye
Rebal.................................  Nay
R ’ h  telc er . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Roeder Aye
Rollins. _.  _.  _.  _.  _.  _.  Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Rygg ,,,,,..__.....,,_,,.,....__......  Nay
Scanlin................................Aye
Schiltz..  _.  _.  _.  _.  _.  _,  _.  Nay
S i d e r i u s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
S i m o n  .  .._..__....._.._......  N a y
Skari _...__........__..._,,,,,,..__.._  Nay
S p a r k s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Speer  .._.........__..__........_....  N a y
Studer .Absent
Sullivan Nay
Swaberg..  _,  _,  Nay
Took . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Van Buskirk Nay
Vermillion Nay
Wagner.. _.  _.  _.  _.  _.  Nay
Ward _.  _.  _.  _.  _.  _.  Nay
W a r d e n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Wilson Nay
Woodmansey _.  _.  _.  _.  _.  Nay

CLERK HANSON: Mr. Chairman, 13 dele-
gates voting Aye, 83 voting No.

CHAIRMAN GRAYBILL: 83 delegates
having voted No and only 13 Aye, that motion
fails. We’re back on Mr. Melvin’s amendment to
the majority report. The sense of Mr. Melvin’s
amendment is to say that the first paragraph of
the minority report is accepted. The second para-
graph, he substitutes the situation under which, at
each primary election following appointment, the
judge has to run, and if he does not have a con-
tested election, he nevertheless has to put his
name on the ballot and the voters get to decide
whether to approve him or reject him. If he’s
rejected, then the Governor has to appoint anew.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move that Section 7 of the Judicial Article appear-
ing on page 42 be amended in the following partic-

ulars: On line 16, after the word “judge” inserting
a period and striking all of the remaining words
appearing in the first paragraph of Section 7.

CHAIRMAN GRAYBILL: Very well. Mr.
Joyce moves an amendment to Section 7 of the
minority report, which simply would allow the
Governor to appoint without the commission.
Now, Mr. Joyce, I’m going to rule you out of order,
the reason being that your amendment does not
touch Mr. Melvin’s amendment, which is under
consideration. If Mr. Melvin’s amendment passes,
then the minority report, including the language
you want to strike, will be before the body and you
can remake your motion.

DELEGATE JOYCE: (Inaudible) ruled
out of order. (Laughter)

CHAIRMAN GRAYBILL: You’ve man-
aged to have both happen to you now. (Laughter)
My point simply is that that issue will be perfectly
preserved for consideration after we’ve disposed of
whether or not to adopt Mr. Melvin’s amendment.
Very well. The issue is on Mr. Melvin’s amend-
ment which, as I stated before, says-afterline26,
strikes the minority report and puts in language
which says that the appointed judge must run at
each primary election thereafter and, if he is not
opposed, he must nevertheless go on the ballot for
approval or rejection. And if he’s rejected, the Gov-
ernor then reappoints. So many as shall-

Mr. Foster.

DELEGATE
Chairman.

(Seconds rise)

FOSTER: Roll call, Mr.

CHAIRMAN GRAYBILL: Very well.
We’ll use the voting machines. So many as shall
favor Mr. Melvin’s amendment, please vote Aye;
and so many as shall oppose, please vote No.

Have all the delegates voted?
(No response)

CHAIRMAN GRAYBILL: Any delegate
wish to change his vote? Anyone else wish to vote?

(No response)

CHAIRMAN GRAYBILL: Very well, the
ballot’s closed.

Aasheim .Aye
A dn erson, J. Aye
A dn erson,O............................Ayc
A br anas...............................Aye
Amess................................ Nay
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Aronow................................Ay  e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ask....................................Ay  e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
B&her.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Berg.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blend..................................Ay  e
Bowman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  c
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . ..-........Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ayc
c 8111. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..A>/ e
Campbell..............................Ay  e
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. Aye
Cross..................................Ay  e
Dahood................................Ay  e
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum..................................Ay  e
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Etchart................................Ay  e
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Graybill ............................... Aye
Gysler.................................Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson R. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland................................Ay  e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Joyce..................................Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Leuthold...............................Ay  e

Loendorf...............................Ay  e
Lorello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin.................................Ay  e
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin.................................Ay  e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble..................................Ay  e
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rebal..................................Ay  e
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder.................................Ay  e
Rollins.................................Ay  e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Av  e
S~hiltz.................................A~  e
Siderius. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
S’lmon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Sparks.................................Ay  e
Speer..................................Ay  e
Studer.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Swanberg..............................Ay  e
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden................................Ay  e
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . .Aye

CLERK HANSON: Mr. Chairman, 92 dele-
gates voting Aye, 2 voting No.

CHAIRMAN GRAYBILL: 92 delegates
having voted Aye, Mr. Melvin’s amendment pre-
vails and the minority report is now amended to
include Section 7 down to line 2ti,  as it appears on
page 42, and from line 26 on, it includes Mr. Mel-
vin’s amendment.

Now, I promised to recognize Mr. Joyce. Mr.
Aasheim, for what purpose do you rise?



1104 MONTANA CONSTITUTIONAL CONVENTION

DELEGATE AASHEIM: Mr. Chairman, I
want to amend Section 7.

CHAIRMAN GRAYBILL: Well, you may,
but I’ve got to let Mr. Joyce be first.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. I
move to amend Section 7 of the Judicial Article, on
page 42, on line 16, by inserting after the word
“judge” a period and striking all of the words in
paragraph form-from the word “from” in line I6
down to the word “may” in line 25.

CHAIRMAN GRAYBILL: Very well. Mr.
Joyce’s amendment has the effect of eliminating
the language in the minority report, as amended,
which allows nomination in a manner provided by
law and would authorize the commission system.
In other words, it will retain only language which
would let the Governor nominate, and after the
Governor nominates, the provisions of Mr. Mel-
vin’s amendment would take over.

Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman. Get-
ting to the heart of the matter on the commission
system, may I submit to the delegates this consid-
eration. In the first place, no matter how astute or
how brilliant or how able or how fairly the Legisla-
tive Assembly may set up a commission to select
these nominees, you cannot take the human ele-
ment out of the situation. To illustrate-assume
that the first row of this Convention is a commis-
sion that ultimately is selected in themannerpres-
cribed  by law and there’s a vacancy on the
Supreme Court. And assume, for illustration pur-
poses, that Mr. Davis and I are both vying for the
job. Well, elementary, and the first thing that will
happen is I will try and call up Cedar Aronow and
see if he won’t go for me, and Mr. Davis will call up
Mr. Anderson and see if he won’t go for him. And
so you’ll get interpolitics on this commission try-
ing to see who’s going to get the nod of the commis-
sion. Now the theory of the commission is thatthe
commission’s going to screen everybody and only
select three people for the Governor to pick. Well,
that’s fine. The only trouble with commissions is
they naturally take themselves seriously, and so
of those three people that they pick, why, they
always have one favorite. And if the Governor
doesn’t go for their favorite, then their nose gets
out of joint and they figure that the Governor, in
effect, made a political appointment. And so,
after all--assuming that this commission then

both recommends Mr. Davis and I and, say, Mr.
Murray, who’s also after the job, and the commis-
sion passes on the three of us and says, “Yes, all
three of those would be great Supreme Court justi-
ces. They’re able and talented and blah, blah,
blah.” Okay, what’s going to happen then? It
comes up to the Governor, and the Governor, at the
current time, say, is a Democrat. Well, it seems to
me that in the real world, it narrows down between
Davis and I and that Murray is out. Not necessar-
ily, but that’s just the way the world is. Con-
versely, if we have a Repubican  Governor and the
three of us are vying the same way, it just follows
as the night the day that Davis and I are out. But,
of course, we have got an able judge. That’s fine.
But the Governor still has the right to finally pick
him. Now, I submit that if we get away from the
commission system in the Constitution, that any
Governor can do like Governor Babcock does and,
as I understood, Governor Anderson started to do,
to have a select committee pass on people who are
looking for vacancies. And as I understand, why
Governor Anderson abandoned that system is
just for that very reason, that the commission
didn’t approve of who he picked. They passed all
these people-or they passed various people for a
couple of jobs as though they were qualified and
the Governor, notwithstanding, picked his man,
which did not meet with the favor of the majority
of the commission. So it seems to me that, ulti-
mately, it comes down that on these vacancies-
you’ve got to fill them; they’re vacant-and that
the Governor, having been elected by the people,
you should assume that he’s a responsible and
honorable person and that he will pick who he
thinks is the best man. And it doesn’t mean that
the Governor is corrupt because he picks one of his
party over another party at all. It’s simply that he
believes the best judge will be one who has his
political philosophy. And that’s perfectly agree-
able. President Nixon has just recently done that.
And it seems to me that we’re just beating around
the bush by having a commission and we oughtto
leave it up to the discretion of whoever is Governor
to pick who he wants to fill that vacancy. He can
appoint any number of commissions, consult with
the bar, consult with anybody he wants as to who
he wants to select. And, of course, we are always
limited as to who wants the job. And so it will,
inevitably, narrow down to some people vying for
the job. And I think we can trust the Governor to
pick whom he thinks is the best man. Now, the
quarrel-if there is a quarrel--with the present
system is that the Governor has the right, under
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this system, to make an appointment overnight
and that nobody knows about it. So if I could
devise some system that would give-the Gover-
nor would have to give some reasonable notice
before he made this appointment to see if there
wouldn’t be a great hullabaloo go up around the
state, why, maybe that would be all right. But I
don’t see this committee-no matter how it’s
selected, and I’m not so much afraid that it’ll be
dominated by any particular interest; it could very
well be dominated by so-called liberal interests,
which would be just as bad-it seems to me that
the committee system doesn’t add anything at all
to it and that the Governor, if we elect capable,
honest, sincere governors, will make a choice of
who he thinks will be a good judge on the bench of
either the Districtwr  the Supreme Court.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Will Mr. Joyce
yield to a question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: Yes, sir.

DELEGATE HARPER:  M r .  J o y c e ,
thanks for your comments on the Governor’s nom-
ination. Now, would you amplify your comments a
little more to the second section of this amend-
ment, because it also deletes the Senate’s confir-
mation of the Governor’s nomination. What’s
your word on that?

DELEGATE JOYCE: The only question
on the Senate’s confirmation of the Governor, it
seems to me, is that under our system the Senate is
not apt to be in session. And the question is
whether or not the Senate should be called back to
confirm the appointment. The only problem I have
with that system is that the Montana Senate
might adopt the unwritten law of the United
States Senate which, in effect-they have what
they call “senatorial courtesy”-so that, if the
vacancy is in, say, Silver Bow County, thesenator
from Silver Bow County then--under the senator-
ial courtesy system, he has it understood that if
the nominee of the Governor is personally obnox-
ious to him for whatever reason, that all of his
fellow senators will then turn down the confirma-
tion. And that, of course, is the way that the
United States Senators have developed for, in
effect, getting their people-they make the appoint-
ments to the lower federal courts, particularly if
their party happens to be in power. And so I really

don’t see requiring Senate confirmation as any
particular safeguard, and it may allow into the
realm, if I may use Mr. Kelleher’s phrase, another
vice where we would be as bad off as we are at
the present time. And that’s why I moved to strike
the Senate confirmation as well.

CHAIRMAN GRAYBILL: Mrs. Bowman.

DELEGATE BOWMAN: Mr. Chairman. I
rise to resist Mr. Joyce’s substitute motion, I think
is what it is. I hope that everyone realizes that
what this does, in effect, is completely put us back
to where we were when we were about to vote on
the majority proposal. I think it’s worded a little
better than the majority proposal, but it says
exactly the same thing-mainly, that the Gover-
nor will appoint judges.

CHAIRMAN GRAYBILL: Mr. Harlow.

DELEGATE HARLOW: Mr. Chairman. I
merely rise in opposition to the amendment. I love
the way the lawyers, a little while ago, were prais-
ing the selective committee that was selected by
the lawyers to help Governor Babcock select his
judges. Now it’s bad. Every 15 minutes the law-
yers can change their minds and be on the other
side of the question.

CHAIRMAN GRAYBILL: Very well. The
question arises on Mr. Joyce’s motion to amend
Section 7 by eliminating the language in line 16 to
25, which has the effect of eliminating-

UNIDENTIFIED DELEGATE: Roll call
vote.

CHAIRMAN GRAYBILL: Yeah, we’ll
have a roll call vote-which has the effect of elimi-
nating the commission system and eliminating
the Senate confirmation. We will have a roll call
vote. So many as are in favor of his amendment,
please vote Aye, and those opposed, please vote
NO.

Any delegate-have all the delegates voted?
(No response)

CHAIRMAN GRAYBILL: Any delegate
wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Pleasetake the
ballot.

Aasheim.. _.  _.  _.  _.  Nay
Anderson, J. _.  _.  _.  Nay
Anderson, 0.. Aye
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Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
AIWSS.................................A~  e
Aronow................................Ay  e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berthelson ............................ Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman. ............................. Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Brown. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
c am. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood................................Ay  e
Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen..............................Ay  e
Etchart................................Ay  e
Pelt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong,, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce..................................Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e

Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf. ............................. Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Noble..................................Ay  e
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne ................................ Nay
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rebal..................................Ay  e
R ’ h  telc er . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
WI1son . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . Nay

CLERK HANSON: Mr. Chairman, 26 dele-
gates voting Aye, 69 voting No.

C H A I R M A N  G R A Y B I L L :  6 9  h a v i n g
voted No and 26 having voted Aye, the amend-
ment fails.

Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman. I
move to amend Section 7, page 42, by deleting in
line 11 and line 12, after the word “justices” on line
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11, striking the words “and District Court judges”.
I’ll just make one brief comment. I believe that the
people are in a better position to select their Dis-
trict Court judges than they are the Supreme Court
judges. And I believe that we should retain this in
the elective process.

CHAIRMAN GRAYBILL: Mr. Aasheim’s
amendment strikes the words “and District Court
judges” from lines 11 and 12 on page 42. It would
have the effect of not allowing the Governor to
appoint District Court judges. If it were passed, it
seems to me it would require another sentence, Mr.
Aasheim, where we would somehow tell how Dis-
trict Court judges would be handled. Do you want
to add that now?

DELEGATE AASHEIM: No, Mr. Chair-
man. I would also amend line 15 and 16 to strike
“or District Court judges” there. If this passes,
then we will amend Section 7 somehow.

CHAIRMAN GRAYBILL: All right. In
other words, this amendment would have the
effect of eliminating the Governor’s right to
appoint District Court judges, and if it passed, we
would than haveto  consider what to do about that.

Mr. Amess.

DELEGATE ARNESS: Mr. Chairman. Is
a substitute motion in order?

CHAIRMAN GRAYBILL: Yes.

DELEGATE ARNESS: I then move the
following substitute motion as a substitute for all
motions pending.

CHAIRMAN GRAYBILL: No, you can’t
-just make a substitute motion for Mr. Aasheim’s
--unless--are you going to make a substitute
motion to eliminate Mr. Berg’s motion that we
adopt Section 7 of the minority report?

DELEGATE ARNESS: Yes, Mr. Chair-
man. I am.

CHAIRMAN GRAYBILL: You are, huh?
Okay. (Laughter) Is it in writing?

DELEGATE ARNESS: Yes, it is.

CHAIRMAN GRAYBILL: Well, send it up
to the Chair, please.

DELEGATE ARNESS: The motion-or
the proposal would then read as follows.

CHAIRMAN GRAYBILL: Now, just a
minute. Send it up to the Chair. Mr. Arness does
not have the floor, but he’ll have it again after I’ve
read his amendment. Very well. Mr. Arness makes
a substitute motion. May we read it from here?

DELEGATE ARNESS: Yes, please.

CHAIRMAN GRAYBILL: “The Legisla-
ture shall provide for the selection, pay and terms
of judges.”

Mr. Amess.

DELEGATE ARNESS: Mr. Chairman. It
seems to me that the difficulty that we’ve gotten
into again is the one that we’ve been in for some
time here. We’re really legislating. And, the mat-
ters that are before us here-it’s obvious from the
detail into which we’ve descended that these are
matters for the Legislature to deal with. This pro-
posal would do that. We could have either election
or selection, according to whatever was best for us
and for the state, according to what the people
decided. And if the Legislature made a mistake,
which it seems to me that we are about to do here,
they would at least be in a position thereafter-or
their successors would be in a position there-
after-to correct it. I submit to you that the ques-
tion of what the judges’ election or selection
should be is as minute and as statutory in detail as
to what their pay should be. One of the district
judges has-felt that the matter of pay was of
sufficient importance that he should tell us, or ask
us, to put something about that in the Constitu-
tion. We might as well put these fellows’ pay, in
terms of dollars and cents, in the Constitution as
to put how they are going to be elected, who the
committee is going to be, and the rest ofit.  It may
be that the organized barhas  failed and thatit  has
not properly informed the electorate, during the
times when judges have come up for election,
about the qualities and the capabilities of the
judges. I do not think that, because the bar has
failed to properly inform the public, that we should
now penalize the public by freezing forever into
the Constitution our opinion of the failure of the
bar to inform us. Now, that’s what we’re about to
do. We can avoid that problem, and I think prop-
erly, and adhere to what we ought to bedoing  here
by leaving this to the Legislature, where it should
be done. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well, the
question is on Mr. Amess’  amendment. All in
favor, say Aye.
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DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The amend-
ment fails. Mr. Aasheim, do you want to change
your amendment now? Want to restate your
amendment?

DELEGATE AASHEIM: (Inaudible) re-
state it?

CHAIRMAN GRAYBILL: Well, you want
to delete the words “and District Court judges” in
lines 11 and 12 and in lines 15 and 16. And I takeit
to be the sense of your motion that if that passes,
then we would have to figure out, somehow, how to
take care of the district judges later; is that right?

DELEGATE AASHEIM: That is correct.

CHAIRMAN GRAYBILL: Very well. All
those-

Mr. Hanson.

DELEGATE ROD HANSON: Would Mr.
Aasheim yield to a question?

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: (Inaudible)

DELEGATE ROD HANSON: Mags, do
you propose later-and I know you’re talking
about making some more amendments if this one
carries-would you propose anything that would
prohibit somebody appointed to fill a vacancy
from running for reelection in the District Courts
if this carries?

DELEGATE AASHEIM: I would favor
that proposal, yes, because I see the danger of this
appointment as being a blank check for reelection.

CHAIRMAN GRAYBILL: All in favor of
Mr. Aasheim’s motion to delete the words “and
District Court judges”, so that the Governor could
not appoint District Court judges, all in favor of
that, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it, and it’s defeated. Now, the Chair would like to

call to the attention of the body the second of my
guidelines for debate this morning: “Depend on
the committees; follow the majority or the minor-
ity; do not become amateur draftsmen in areas you
have not studied.” Now, we’re considering the
minority report. Mr. Melvin’s amendment was
adopted, so it controls after line 26 and Section 7
from line 10 to 25 is in effect.

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, in
all-1 would like to ask Mr. Melvin if he would
yield to a question.

DELEGATE MELVIN: I yield.

DELEGATE SCHILTZ: In all fairness to
Mr. Melvin, he pointed this out to me and asked me
to inquire about it. If you would look at lines 13-
all of line 13 and a portion of 14-it says, “or
failure of an incumbent judge to file a declaration
of candidacy for a succeeding term of office”. It
impresses me, Mr. Melvin, that there’s a possibil-
ity in this procedure where an incumbent judge
would have somebody file against him and then
the incumbent judge would decide that he was not
going to be a candidate, in which case the oppo-
nent would not have been screened by thecommit-
tee; either that or, if he must be screened by the
committee, he would not have the opportunity to
run, as your provision provides. Do you have an
answer to that?

DELEGATE MELVIN: Yes, I have, Mr.
Schiltz. For those that were in attendance at the
Romney  hearings concerning the Judicial Article,
you will recall that this is the place where I
deviated from the minority report. Because it just
seems to me that, if we’re consistent in wanting to
provide the voters the maximum options, that we
should consider all vacancies, for instance, in the
offices of Supreme Court judges and District Court
judges--and then skip that and go down to “the
Governor of the state shall nominate”. This is
then covering appointments. The election proce-
dure is left up to the voters at that point. Does that
answer your question?

C H A I R M A N  G R A Y B I L L :  Do I -go  a -
head, Mr. Schiltz.

DELEGATE SCHILTZ: Well, it really
doesn’t answer my question, and I’m not en-
amored enough with this proposal to take on the
drafting job. But I think something ought to be
done to protect the fellow who files and then has
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the incumbent withdraw. And if there’s any great
magic in having everybody go through a screen-
ing committee, it seems to me that in the event that
the incumbent withdraws, somebody ought to
screen this fellcw  who wants to run against him.

CHAIRMAN GRAYBILL: Mr. Melvin, do
you have an amendment to propose that would
cure that?

DELEGATE MELVIN: Yes, I have one
prepared, Mr. Chairman, if I may sign it.

CHAIRMAN GRAYBILL: Very well. The
sense of Mr. Melvin’s amendment is to delete, on
lines 12, 13 and 14, the clause “caused by death,
resignation, removal, retirement or failure of an
incumbent judge to file a declaration ofcandidacy
for a succeeding term of office”. In other words, he
would strike those words from the minority pro-
posal, so that it would read: “In all vacancies in
the office of Supreme Court justices and District
Court judges, the Governor of the state shall nomi-
nate a Supreme Court or District Court judge from
nominees selected”, et cetera. This has the effect
of changing Section 7 into a clause that deals with
vacancies.

Mr. Melvin.

DELEGATE MELVIN: Mr. Chairman. I
think that you’ve covered it quite thoroughly. It
has the effect of simply covering the vacancies as
we know them-as the common vacancies. And I
think it answers Mr. Schiltz’s question, that if
somebody wants to file for the office, he can, with-
out going through this other procedure that regu-
lar appointees must undergo. Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. Melvin, I
have a question. Would you yield?

DELEGATE MELVIN: Yes.

DELEGATE HOLLAND: As I indicated,
there is much about your plan that I find desirous.
Is it the sense of your amendment that-if-Let’s
say, that Mr. Joyce is the incumbent judge. He
decides not to run for reelection. Will, then, any-
body who wants to file be able to file and then go
through the elective process? In other words, this
would apply just to the vacancies-resignations or
death or things like that?

DELEGATE MELVIN: That’s correct.

DELEGATE HOLLAND: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: I am not sure
that the amendment as proposed by Mr. Melvin
would fit the bill. However, I am very much in
favor of the amendment in the sense in which he
says, “I think this is a reasonable compromise for
both sides.” In the event of a vacancy caused by
other than a man desiring not to run for office, as I
understand Mr. Melvin’s proposal, he would say,
rather than the Governor filling the appointment
by, just on his own, picking some lawyer to be the
judge, rather than that, the commission would
then recommend to the Governor. The Governor
would appoint from the selections of the commis-
sion; this would be confirmed by the Senate; and
then the man, thereafter, would be subject to elec-
tion. I would submit that this matter be passed
upon until the whole Judiciary Committee can go
over Section 7 and make sure that it says exactly
what Mr. Melvin wishes it to say and then resub-
mit it to the floor.

CHAIRMAN GRAYBILL: Mr. Holland,
that part of your sentence is out of order. The
Chair will consider Mr. Melvin’s present amend-
ment. And before we close on Section 7, we’ll recess
for lunch, but I want to get as far along as we can
on Section 7, because if we can get over Section 7.
we might get Judiciary out of the way today. So
the issue now is on Mr. Melvin’s motion to strike
the language “caused by the death, resignation,
removal, retirement, or the failure of an incum-
bent judge to file.” And it has the effect of saying
that in all vacancies in the office of Supreme Court
or District Court judges, the Governor of the state
shall nominate from nominees selected in the
manner provided by law, et cetera. All in favor of
Mr. Melvin’s amendment, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL :  I t ’ s  been
adopted.

Mr. Eskildsen.
Mr. Swanberg, for what purpose do you rise?

DELEGATE SWANBERG: I was wonder-
ing, Mr. President, if it would be possible to revive
my prior suggestion, or if it would be timely at this
time?
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CHAIRMAN GRAYBILL: Revive your
plan?

DELEGATE SWANBERG: Yes.

C H A I R M A N  G R A Y B I L L :  Y e a h .  W e
might just as well vote on your plan before lunch,
Mr. Swanberg. Go ahead.

DELEGATE SWANBERG: All right.The
reason I asked that, Mr. President, was because
we’ve already voted in the negative twice on the
election oftheDistrict  Courtjudges. I submit, how-
ever, and will so submit again, that this is not
where the problem lies. I think the public at large
is pretty well satisfied with the method of selection
of our District Court judges. The problem does lie
in the Supreme Court. We have before us a pro-
posal that would call for the appointment of both
bodies, and I would like to submit, as a substitute
to this, a proposal which I fear may not receive
very much support here because it’s too simple.
The minority proposal as presented is very
grandly complicated. And for that reason, I sup-
pose, it will receive the support. However, I’ve writ-
ten it out, and my proposal would simply state that
the District Court judges shall be elected by the
electors of the judicial districts in the manner pro-
vided by law. And theSupremeCourtjusticesshal1
be selected by a commission, which shall consist
of the district judges, in the manner provided by
law. I have heard much talk this morning, and I’ve
gathered from most of these talks, that there was a
considerable distrust of this commission. I, too,
share that distrust. The proposal which we are
submitting here eliminates that insofar as it can
be eliminated. You would have a body selected by
the people at large, the entire membership of the
district judges in the state. They would not be
subject to-or be subject to very little-control by
any pressure group or any person. And I submit
that they would bequalified, by their obvious occu-
pation, to be fully competent to select the member-
ship of the Supreme Court judges. These selections
would be for a term of six years and be reviewed
from time to time as they came up. And I so move,
Mr. President.

CHAIRMAN GRAYBILL: Very well. Mr.
Swanberg’s amendment has the effect of picking
up the language from what you have on the desk
before you, so that it would say that the state shall
be divided in judicial districts, in each of which
there shall be elected by the electors one or more
district judges for the District Court, whose term

shall be four years. And then the second part
would be his second paragraph there. “The justi-
ces of the Supreme Court shall be appointed by a
commission, which shall consist of the judges of
the District Court of the State of Montana. The
term of office for judges of the Supreme Court,
except as provided, shall be six years.” Well, the
point of Mr. Swanberg’s proposal is to have Dis-
trict Court judges elected and the Supreme Court
judges appointed by a commission consisting of
the District Court judges. So many as shall be in
favor of Mr. Swanberg’s proposal, please say Aye,

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: Very well, it’s
defeated.

Now, Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man. I move we recess until 2 o’clock p.m. this
afternoon.

CHAIRMAN GRAYBILL: The motion is
to recess until 2 o’clock p.m. All in favor, say :.ye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.

( C o n v e n t i o n  r e c e s s e d  a t  12%  p . m . -
reconvened at 2:00 p.m.)

CHAIRMAN GRAYBILL: The committee
will be in session. Ladies and gentlemen of the
committee, placed upon your desk before you is
a--we have rewritten Section 7 as it is amended to
date, with the exception of the part below the stars
at the bottom. The way the two paragraphs at the
top read is the current status of Section 7, as
amended. It includes both Mr. Melvin’s amend-
ments and part of the minority report. We are
proceeding now to debate Section 7, as amended.

Mr. Melvin, I understand you have an addi-
tion.

DELEGATE MELVIN: Mr. Chairman, I
move an amendment to Section 7, as indicated on
the bottom of the sheets that have been passed out,
which reads as follows: “If an incumbent judge
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does not run, there shall be a contested, non-
partisan election for the office.”

CHAIRMAN GRAYBILL: Very well. Mr.
Melvin has moved an amendment to the existing
amended language that we’re discussing of Sec-
tion 7. That amendment is found on that sheet in
your page-m your desks at the bottom of the
page. It has the effect of saying that, in the event
an incumbent judge ceases to run, then there is an
election; otherwise, in all the other events, even if a
judge is rejected at an election, we go back through
the selection of judge process whereby the Gover-
nor appoints, based on the commission.

Mr. Melvin.

DELEGATE MELVIN: Mr. Chairman,
the language in the amendment was suggested in
response to Mr. Holland’s question this morning
to clarify a possible question with regard to the
election. It has been suggested, Mr. Chairman and
fellow delegates, that this particular sentence
might better be inserted immediately after the
title, Selection of judges. I think that this would be
a matter for Style and Drafting. Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Is there fur-
ther discussion of the proposed amendment?

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I
would move to strike the word “nonpartisan”,
both from the added amendment and about seven
lines up where it says “contested, nonpartisan
ballot”.

Mr. Chairman.

CHAIRMAN GRAYBILL: I understandit
to be the sense of your amendment to strike the
word “nonpartisan” from the last line. We’re
working now from the sheet that has been put on
your desk-from the last line-and also to strike
the word “nonpartisan” about 10 lines from the
bottom at the end of the line. Is that correct?

DELEGATE SCHILTZ: That’s correct.

CHAIRMAN GRAYBILL: All right.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: I don’t have a-
well, I do have a strong feeling about it-what I
mean to say is, I don’t think that it’s been
thoroughly thought of. As the present Constitu-

tion provides, it says nothing about whether elec-
tions shall be partisan or nonpartisan. It’s a
matter of statute that we now have nonpartisan
election for judges, and whether he says nonparti-
san or not, as the statutes now stand, it will be a
nonpartisan election, and I think it ought to be left
that way against the day when the Legislature
might want to change it. Thank you, Mr. Chair-
man.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Schiltz’s amendment to strike the
word “nonpartisan” from the constitutional part
of the article. So many as shall be in favor of Mr.
Schiltz’s amendment, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it, and it’s adopted. So, if on the sheet you have,
you’ll strike “nonpartisan” at the bottom line and
strike it at the end of the line 10 lines from the
bottom, Now, the issue is on Mr. Melvin’s amend-
ment to add the last line, “If an incumbent judge
does not run, there shall be a contested election for
the office.” Is there discussion? (No response)
So many as shall be in favor of Mr. Melvin’s
amendment, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIkMAN  GRAYBILL: It’s adopted.
Very well. Are there other amendments to Section
7, as amended, as you have it before you?

Mr. Joyce.

DELEGATE JOYCE: May I ask Delegate
Melvin a question? Will he yield‘?

CHAIRMAN GRAYBILL: Mr. Melvin?

DELEGATE MELVIN: I yield.

DELEGATE JOYCE: What happens, Mr.
Melvin, if the incumbent judge does decide to run?

DELEGATE MELVIN: I think, Mr. Joyce,
in the second paragraph it says “Before the close
of filings for nomination in the first primary elec-
tion after Senate confirmation” and so forth-I
think that this covers that eventuality.
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CHAIRMAN GRAYBILL: It also covers,
Mr. Joyce, “and at every primary election prior to
each succeeding term ofoffice”. So, in other words,
at every primary election when his term is up, the
incumbent has to put his name on the ballot and
let others come on with him or else he has to stand
alone to be approved or rejected, under the second
paragraph.

Mr. Joyce.

DELEGATE JOYCE: Will Delegate Mel-
vin yield to another question?

CHAIRMAN GRAYBILL: Mr. Melvin?

DELEGATE MELVIN: I yield.

DELEGATE JOYCE: My problem is that
the first paragraph talks about when there are
vacancies in the office, and it seems-the second
paragraph seems to tie into vacancies--well--and
so I don’t see that it is covered when the incumbent
judge does decide to run.

CHAIRMAN GRAYBILL: Mr. Joyce, if
the Chair may help you, the second clause “and at
the primary election prior to each succeeding term
of office, the name of the incumbent judge shall be
placed on a contested ballot”. Is that satisfactory
to you?

Is there other discussion of the Section 7, as
amended, before you on the desks?

Mr. Swanberg.

DELEGATE SWANBERG: Would Dele-
gate Melvin yield to a question?

DELEGATE MELVIN: I yield.

DELEGATE SWANBERG: Perhaps you
could summarize for us, Mason, the difference
between this proposal and the present Constitu-
tion. In what way is our present situation, under
our present Constitution, different from what you
propose?

DELEGATE MELVIN: Actually, the pro-
posal before you would accommodate times when
there are vacancies in the office of District Court
judges or Supreme Court judges by putting into
effect the nomination by the committee, then the
appointment by the Governor, confirmation by
the Senate. The present system, of course, has
been pretty well covered this morning. Now, in
addition, I think that we should note in the last
sentence of the second paragraph, “In theevent  of
rejection of a judge, another selection and nomina-

tion shall bemadein likemanner.” In other words,
if a judge is running for approval or rejection at
the general election, if he is rejected, then the nom-
ination procedure would go into effect and then
he’d have to run at the next primary election
coming up. Does that answer your question, Mr.
Swanberg?

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Well, I must
have been out late last night, because I’m not quite
able to understand why we start filling vacancies
before we decide how the judges are to be elected.
Now, is the election determined-beginning line
26 on 42. Will Mr. Berg yield to that question?

CHAIRMAN GRAYBILL: Mr. Berg?

D E L E G A T E  A A S H E I M :  W h e r e  d o  w e
talk about election of judges?

D E L E G A T E  B E R G :  T h e  p r o p o s a l  is-
combines appointments and elections. If a judge
is-if a vacancy occurs, for example, by ieat.  “r
resignation or retirement, then--and the Gover-
nor is required to make an appointment to ‘11  that
vacancy, in that event a system of, call it merit
selection, is used. Now, any judge who is in office
will be required to be retained in office for approv-
al or rejection. At any election he must stand a
competitive election if anyone wants to file
against him. Now, that’s clearly expressed in
paragraph two of this Section 7 as you have it
before you. There is the amendment that Mr. Mel-
vin is proposing which fills in a possible gap, and
that provides that if an incumbent judge does not
run, there shall nevertheless be a contested elec-
tion for his office, so that in the event of rejection
of a judge or in the event the judge does not seek to
succeed himself, then, nevertheless, there is a con-
tested election, and in the event that he does not
care to succeed himself, the merit selection
feature-the appointment feature--would not
obtain. Do I answer your question?

DELEGATE AASHEIM: Mr. President, I
still feel that we’re putting the cart before the
horse here, and I think you have explained it to me
what you have done, but I think the important
process is the primary election of judges; and then
if there’s a vacancy, then it should be-then it
should follow.
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DELEGATE BERG: The only way I can
answer you is to say that these two paragraphs
take care of both problems completely.

CHAIRMAN GRAYBILL: Mr. Aasheim,
as was said awhile ago, whether or not this last
sentence should be first or whether it should be
last is a matter that Style and Drafting could
decide on, but the last sentence does take care of it.

Mr. Swanberg.

DELEGATE SWANBERG: Would Dele-
gate Berg yield to a question?

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: I yield.

D E L E G A T E  S W A N B E R G :  M r .  B e r g ,  I
don’t wish to seem dense about this, but I fail to
find anyplace in here where there’s a merit system
mentioned.

DELEGATE BERG: Well, in all vacan-
cies-if you’ll read the first paragraph-in all
vacancies in the offices of Supreme Court justices
and District Court judges, the Governor of the
state shall nominate a Supreme Court or District
Court judge from nominees selected in the manner
provided by law. Now, that means that he must
make his selection from nominees in the manner
provided by law. It is contemplated that the Legis-
lature will create a committee to select and name
those nominees. That’s where merit selection
comes in.

DELEGATE SWANBERG: But it’s not so
stated in our Constitution?

DELEGATE BERG: No, because it was
not stated for the very reason that if we locked it
into the Constitution and the composition of the
committee needed changing, it’s difficult to do it
by amendment. If you leave it to the Legislature
and it needs changing, it can readily be done year
by year.

DELEGATE SWANBERG:  Under  the
situation that we have in the Constitution,
though, if the Legislature decided not to form this
commission, then we’d have the same situation we
have now, do we not, where the Governor would
simply appoint the judge?

DELEGATE BERG: Yes, but I think this
is a pretty clear direction to the Legislature of the
intent of this Convention.

CHAIRMAN GRAYBILL: Mr. Swanberg,
do you have any further questions?

Very well, question arises on Section 7, as
amended. Section 7, as amended, now includes
part of the minority report on page 42, and it’s best
seen by looking at the sheet which is placed on
your desk. The first paragraph, under Selection of
judges: “In all vacancies in the offices of Supreme
Court justices and District Court judges, the Gov-
ernor of the state shall nominate a Supreme Court
or District Court judge from nominees selected in
the manner provided by law. If the Governor fails
to nominate within 30 days after receipt of the
names of the nominees, the Chief Justice or acting
Chief Justice shall make the nomination. Each
nomination shall be confirmed by the Senate, but
a nomination made while the Senate is not
assembled shall be effective as an appointment
until the end of the next session of the Senate. If
the nomination is not confirmed by the Senate, the
office shall be vacant and another selection and
nomination shall be made.” That paragraph is
from the minority report with one clause deleted.
Then, Mr. Melvin’s first amendment was: “Before
the close of filings for nominations in the first
primary election after Senate confirmation and at
the primary election prior to each succeeding term
of office, the name of the incumbent judge shall be
placed on a contested ballot if other candidates
have filed for election to that office. If there is no
primary election contest for the office, the name of
the incumbent judge shall be nevertheless placed
on a ballot in the general election, allowing the
voters of the state or district the choice of his
approval or rejection. In the event of rejection of a
judge, another selection and nomination shall be
made in like manner.” Namely, the Governor
would appoint up in the first paragraph. Now,
we’ve also added Mr. Melvin’s third amendment:
“If an incumbent judge does not run, there shall be
a contested election for the office.” The vote on
this, I trust, will be by roll call. The ballot is open.
So many as favor the minority-Melvin proposal,
as amended, to Section 7 of the Judicial Article,
please vote Aye. Has every delegate voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Very well, the
ballot’s closed. Please tally the ballot.
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Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Anderson,J............................Ay  e
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Arbanas.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Arness.................................Ay  e
Aronow................................Ay  e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ask....................................Ay  e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Belcher ................................ Aye
B erg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock...............................Ay  e
Blend..................................Ay  e
Bowman. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cate................................Absen  t
Champoux.............................Ay  e
Choate.................................Ay  e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross..................................Ay e
Dahood................................Ay  e
Davis...............................Absen  t
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Drum...............................Absen  t
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen...........................Absen  t
Etchart................................Ay  e
Felt.................................Absen  t
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Habedank ............................ .Aye
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Holland................................Ay  e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
K&her . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold...............................Ay  e
Loendorf...............................Ay  e
Lorello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Mansfield..............................Ay  e
Martin.................................Ay  e
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin.................................Ay  e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble..................................Ay  e
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rebal...............................Absen  t
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder.................................Ay  e
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Sparks.................................Ay  e
Speer..................................Ay  e
Studer.................................Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Swanberg..............................Ay  e
Toole .............................. .Absent
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner................................Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden................................Ay  e
W‘l~son.................................Ay  e
Woodmansey .......................... Aye
Mr. Chairman . . . . . . . . . . . . . . . . . . . . . . . . .Aye

CLERK HANSON: Mr. Chairman, 88 deie-
gates voting Aye, no delegates voting No.

CHAIRMAN GRAYBILL: 88 delegates
having voted Aye, the Section 7 is adopted. Now
the clerk will again read Section 6, which we
passed.
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CLERK HANSON: “Section 6, Terms and
pay of judges. Justices of the Supreme Court, Dis-
trict Court judges and other judges shall be paid as
provided by law, but their salary shall not be di-
minished during their term of office. Terms of
office for Supreme Court justices shall be six
years. Terms of office for District Court judges
shall be four years. Terms of office for other judges
shall be provided by law.” Mr. Chairman, Section
6.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, I
believe I have already moved and explained this
section. I’ll have no more comments.

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: Mr. Chair-
man, I would like to propose an amendment to
paragraph 6 to the effect of increasing the term of
Supreme Court justice from six years to eight and
District judges from four years to six.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Garling-
ton, I understand you want to increase the
Supreme Court from six to eight and the District
Court from Four to six, is that right?

DELEGATE GARLINGTON: Thatis  COT-
rect.

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: Ladies and
gentlemen of the Convention, as you review Sec-
tion 7, which we have just voted upon here, you
realize that we have really not made any very
great change or improvement in the situation of
those who might aspire to serve in judicial office,
and I get concerned again with the fact that it
really is difficult to get people to give up their
private practice, forsake all of their connections,
in order to ascend to the bench, and then face the
uncertainties of a political confrontation thereaf-
ter, In order to determine whether I was right
about this, I got to looking through the book on the
Judiciary, Number 14, which you all were given,
and especially I was looking at the tables which
appear on page 193 and 199 in that volume. From
this, I find that Montana is really at the bottom of
the barrel in the way that it treats its judges, and I
feel that this information ought to be called to the

attention of the delegates in order to complete our
handling of this Judicial Article. For example, in
the table number 16 on page 192 and 193, it
appears that there are 17 out of the 50 states who
have Supreme Court justice terms limited to six
years. All 33 of the other states have them from 8
years up to 15 years or for life. So we are one of 17
who have the six-year limited term. Turning to the
District Court, I find that 13 out of the 50 states
have trial court judge terms fixed at the minimum
of four years, and all 37 have longer terms, run-
ning from 6 to 15 years and on up to life. Then, I
thought to myself, well, maybe we pay our judges
well enough that it is worthwhile to give them only
a short term, so looking at table 17 on page 199, I
checked the pay provided for the judges against
the terms thatmatched the terms in Montana, and
I find in conclusion that the only state in the
nation that has a lesser salary than we have for
our Supreme Court justices on the same term as we
have is South Dakota, and it either--well, any-
way, it’s $500 below Montana. So the result is that
Montana, at the present time, has a combination
of the shortest term and the lowest salary, except
in one instance, of all the states in the nation for
its Supreme Court justices. And I think this is
something that we ought consider, because if we
ask these men to give up their private practice and
go into judicial service, we either ought to make it
attractive to them in some respect by the salary
they receive or by the term of office they have in
which to establish their judicial competence. For
this reason, I suggest that if we increase the terms
of both District Court justices and Supreme Court
judges by two years, we will still be on the under
half of the American average standard and we
will take one step-will not cost anybody any
thing to see to it that those who aspire to judicial
service will have a fair term within which to serve
without the necessity of preparing to finance for
their political campaigns.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Will the gentle-
man, Mr. Garlington, yield, please?

DELEGATE GARLINGTON: I yield.

DELEGATE SCHILTZ: Mr. Garlington,
do you think it’s necessary here-at least I would
like the sense of this committee to know when
these terms would start if your amendment were
approved.

DELEGATE GARLINGTON: Well, Mr.
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Schiltz,  I haven’t given any consideration to that.
I assume that in OUT transition from the old to the
new, assuming that we are cleared by the voters,
that the new terms would commence as the old
terms expire.

CHAIRMAN GRAYBILL: Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. Chair-
man, I rise in support of Mr. Garlington’s amend-
ment. I believe that if we are going to ask these
men to run, and as he has pointed out, this busi-
ness of giving up their law practice, that if we
extend the terms to six years for the District judges
and eight years for the Supreme Court justices,
that this would not be unreasonable. I would have
one small comment on the pay for judges. I under-
stand they draw $20,500 a year, and this seems to
be-they seem to think this is a very small
amount. I would like to say that, as a school
teacher, I would like to go through the pain of
adjusting to a $20,500.a-year salary.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, I’ll be
brief. I, too, rise in support of Mr. Garlington’s
motion. I feel that what our real endeavor here is,
is to make an effort such as we can to improve the
course of justice in Montana, and I think the one
great stride that may be made in that effort is to
seek better judges, to try to get at least the best of
our bar interested and induced to become judges.
One way to do that is, of course, to extend their
term and to extend it so that it is at least equal or
on par with the surrounding states and generally
with the states within the Union.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman, I
support Delegate Garlington’s motion for the rea-
son that I think it will improve the quality of jus-
tice. I think the longer the term, the more stable
the term, the more stable the performance; the
chance of external influence is lessened; so, con-
sequently, I support that in the hope that in this
manner we will improve the quality of justice in
Montana.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. Chairman,
I’ve come to the conclusion the best way to get
action in the Judicial Article is to resist the other
attorneys, so I’m going to do so. I suggest that now

we’ve’ gone from direct election to merit selection,
at least in part. An integral part of merit selection
is the review-that is, that-the man running un-
contested, even if he doesn’t have an opponent, is
going to come up here and the voters are going to
vote whether he’s doing a good job or not, and I
would suspect that a good deal of our elections in
the future are going to be that way. Now, lowering
these terms means that the public won’t even be
able to say to these judges that you’re not doing a
good job except every eight years and every six
years in terms of the District Court, six years; in
terms of the Supreme Court, eight years. And I
suggest that as long as we’ve gone to this system,
and we might as well be good sports because this is
what the majority evidently wants, we’re going to
have this system, that we should atleast  call these
men to the mark as often as we have been doing
it-call the Supreme Court up every six years and
the District Court every four years.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Garlington’s amendment. He
would amend Section 6 on page 42 on lines 5 and
lines 7 to provide the Supreme Court judges with
eight-year terms and District Court judges six-
year terms. So many as shall be-

Mr. Heliker.

DELEGATE HELIKER: Roll call.

CHAIRMAN GRAYBILL: Roll call? Very
well, so many-We’ll use the voting machine. So
many as shall be in favor of the amendment, vote
Aye; and so many as shall be opposed will vote No.
Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Very well,
close the ballot. Please take the ballot.

Aasheim _.  _.  _.  _.  Nay
Anderson,J........................... Nay
Anderson, 0.. .Absent
Arbanas...............................Aye
Amess..............................Absent
ArOnO*............................... Nay
Artz .__..__...._...__..__...._.,,__,._  Nay
Ask.. _.  _.  _.  _.  Nay
Babcock . . . . . ..__...  Nay
Barnard . . . . .._.............  Nay
B a t e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
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B&her . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg...................................Ay  e
Berth&on ............................. Aye
Blaylock...............................Ay  e
Blend..................................Ay  e
B owman........;......................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
C,’am . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate.................................Ay  e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll ............................... Nay
D rum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt.................................Absen  t
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Garlington.............................Ay  e
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper.................................Ay  e
Harrington  Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Joyce..................................Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf...............................Ay  e
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin.................................Ay  e
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin.................................Ay  e
Monroe ............................... Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Noble..................................Ay  e
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rebal...............................Absen  t
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder..............................Absen  t
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius................................Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks.................................Ay  e
Spew.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Vermillion ............................ Nay
Wagner................................Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
WI1son . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mr. Chairman ....................... : Nay

CLERK SMITH: Mr. President, 46 voting
Aye, 46 voting Nay.

C H A I R M A N  G R A Y B I L L :  4 6  h a v i n g
voted on each side of the proposition, the proposi-
tion fails. We are now debating Section 6 as it
appears in the minority report. Very well,
members of the committee, you now have before
you on the motion of Mr. Berg, that when this
committee does arise and report after having
under consideration Section 6, it recommend the
same be adopted.

DELEGATE ROMNEY: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Do I not have an
amendment up there?
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CHAIRMAN GRAYBILL: I beg your par-
don. You do, yes, sir. Do you want it read?

DELEGATE ROMNEY: Please.

CHAIRMAN GRAYBILL: Very well.

CLERK SMITH: “Mr. Chairman. I move to
amend Section 6, page 42, line 3, of the Judiciary
Committee minority report by adding the follow-
ing language: ‘No justice of the Supreme Court nor
judge of the District Court shall accept or receive
any compensation, fee, allowance, mileage, per-
quisite, or-’

CHAIRMAN GRAYBILL: “Emolument.”

CLERK SMITH: ‘--emolument for or on
account of his office in any form whatever except
as provided by law.’ Signed: Romney.”

CHAIRMAN GRAYBILL: The sense of
Mr. Romney’s amendment would be to add, at the
end of the sentence that ends on line3,  page42, the
following sentence: “No justice of the Supreme
Court nor judge of the District Court shall accept
or receive any compensation, fee, allowance, mile-
age, perquisite or emolument for or on account of
his office in any form whatever except as provided
by law.”

Mr. Romney.

DELEGATE ROMNEY: (Inaudible)

CHAIRMAN GRAYBILL: We can’t hear
you, Mr. Romney. Hold it a little closer.

DELEGATE ROMNEY: It is practically
the same as Section 30 in the contemporary Con-
stitution. The only difference is in the last line,
where it reads “except” in the old Constitution-in
the present Constitution where it reads “except
the salary provided by law”. My amendment is,
“except as provided by law”. The purpose of this
amendment, of course, is perfectly plain. It’s to
forestall any additional perquisites or emolu-
ments accruing to a member of the Judiciary for
things other than his salary. The reascm  I did not
include the word “salary” is because I conceive
that it is included in “except as provided by law”,
because the salary is provided by law by the Legis-
lature. So are items other than the salary, which
might include, for example, mileage. Now, it’s COT-
rect that a man should--a judge who must travel
from Hamilton to Thompson Falls or from Kali-
spell to Miles City or wherever it might be should

be compensated for the money that he expends for
mileage and his hotel and things like that. That
could and would be taken care of by the Legisla-
ture, except as provided by law, in the same way
that the Legislature cares for similar contingen-
cies of other employees of the state. For example,
the members of this Convention receive per diem
in addition to their salaries and they receive a
certain amount of mileage. So do legislators.
Employees of the various departments of the state
likewise are compensated for their travel, and that
could all be handled by the Legislature. Now, I
think that’s the way it should be. I don’t see any
reason why the Judiciary should be treated in a
different manner than the other employees of the
people of the State of Montana. If you do other-
wise, it is tantamount to an increase in salary, and
the Legislature has already taken care of the
salary increase, so I just want the Judiciary to be
in the same standing as the rest of the employees
of the State of Montana. I thank you.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man, would Mr. Romney yield to a question?

CHAIRMAN GRAYBILL: Mr. Romney,
will you yield?

DELEGATE ROMNEY: Certainly.

DELEGATE LOENDORF: Mr. Romney,
your amendment was only read, but I am wonder-
ing if it’s really different from the second para-
graph in Section 8, which reads: “No Supreme
Court justice or District Courtjudgeshall solicit or
receive any compensation on account of his office
in any form whatever except salary and actual
necessary travel expenses as provided by law.”

DELEGATE ROMNEY: That’s quite true,
but it’s in the wrong place, I think.

CHAIRMAN GRAYBILL: Where is that,
Mr. Loendorf?

DELEGATE LOENDORF: Mr. Presi-
dent, that’s in the second paragraph of Section 8.

CHAIRMAN GRAYBILL: Very well, Mr.
Romney, we’re coming to that. Do you want to
amend it here, or do you want to-

DELEGATE ROMNEY: Well, Mr. Chair-
man, I submit that this is where the rest of the
qualifications are spelled out. I don’t care, as long
as it gets in.
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CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, the
committee, both in the Judiciary Committee and I
think in both the majority and the minority, gave
serious consideration to this problem. And we
used the term “actual necessary travel expense”
for very good reason, and that is that we found
that District judges in various communities have
an entirely different expense than they do in
others. Some travel more, some have mere expense
because motel rates and hotel rates in some com-
munities are higher, and we felt that we should try
to equalize this out as nearly as we could, and we
therefore specifically used and agreed upon the
language “and actual, necessary travel expense”.
Now, I would call-as long as we are into Section
8, I would call your attention to the next para-
graph, which relates to this-to similar limita-
tions on judges, and that is this: “ Except as other-
wise provided in this Constitution, no Supreme
Court justice or District Court judge shall practice
law during his term of office, engage in any other
employment for which salary or fee is paid, or hold
office in a political party.” Now, it is the feeling of
at least the minority, and I believe the majority,
too, joins with us in that we did not want judges to
receive any fee, any salary, any compensation
from any other employment except as a judge.
This is different than the Constitution, and this is
why we inserted it. Now, it seemed to us thatthese
two paragraphs related more to limitations and
qualifications, and we therefore included them
under Section 8 rather than under the salary and
term.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: It is satisfactory
to me, and I withdraw my amendment.

CHAIRMAN GRAYBILL: All right, Mr.
Romney withdraws his amendment. Very well,
members of the committee, you have now before
you, on the motion-1 should perhaps mention
that Mr. Kelleher had an amendment to eliminate
the terms of all three of the officers, all three of
those things, but he’s not here to put his motion, so
I’m not going to put it. Members of the committee,
you now have before you the motion of the Chair-
man of the committee or the subchairman of the
Committee on Judiciary thatwhen  this committee
does arise and report, after having under consider-
ation Section 6, that it recommend the same be
adopted. All in favor, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: 6 is adopted.
Will the clerk please read Section 8.

CLERK SMITH: “Section 8, Qualifica-
tions and limitations ofjudges. No person shall be
eligible to the offices of justice of the Supreme
Court or judge of the District Court unless he or
she shall have been admitted to the practice of law
in Montana for at least five years prior to the date
of appointment or election, is a citizen of the
United States, and has resided in the State ofMon-
tana two years immediately before taking office.
Qualifications and methods of selection of judges
of other courts shall be provided by law. No
Supreme Court justice or District Court judge shall
solicit or recieve any compensation on account of
his office, in any form whatever, except salary and
actual necessary travel expenses as provided by
law. Except as otherwise provided in this Consti-
tution, no Supreme Court justice or District Court
judge shall practice law during his term of office,
engage in any other employment for which salary
or fee is paid, or hold office in a political party.
Filing for another elective public office results in
forfeiture ofjudicial position. A district judge must
reside in his district during his term of office.”
Section 8, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, I

move that when this committee does arise and
report, after having under consideration Section 8
of the minority report, as it appears on page 43 and
44, that it approve and give it-do pass.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: We have changed the
1889 Constitution in some particulars with
regards to the qualifications of judges. First of all,
we eliminated the age requirement, but, secondly,
we required five years practice of law for either a
District Court judge or a Supreme Court judge, and
by that we mean that he must be admitted to the
practice of law in the State of Montana for at least
five years before he’s qualified to hold that office.
It was the belief of the committee, and I’m sure I’m
speaking now on behalf of both majority and
minority, that it takes experience in the court-
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room, it takes experience in the actual practice in
Montana in order to understand the procedures
that we use, and that it would be harmful to the
carrying out of justice in our courts if we had peo-
ple on the bench who were not intimately familiar
not only with Montana substantive law, but more
especially with procedural law, and we felt very
strongly that one of the most significant qualifi-
cations would be actual trial practice in court. We
did not feel, however, that we should specify that
in particular, but we feel that these are the kind of
qualifications that do lend to the making of good
judges. We did not make any qualifications
insofar as inferior court judges were concerned but
left that entirely to the Legislature. I have already
discussed the paragraphs 2 and 3. The Constitu-
tion does not now have a provision which pro-
hibits a justice of the Supreme Court or judge
of the District Court from filing for any other
office during his term of office. This was in-
serted in the minority report to prevent what we
think is political ambition and using the courts
as stepping-stones in fulfillment of a political
ambition. We provided that the district judge
must reside within his district during his term
of office. That is exactly the same as the old-
as the 1889 Constitution.

CHAIRMAN GRAYBILL: Mr. Berg, the
Chair is in doubt. The other day there was a pro-
posal here that the Judiciary Committee wanted to
add, on page 44 at the end of the article-language
about if a judicial officer absented himself from
the state for60 consecutive days. Do you want that
in or not?

DELEGATE BERG: (Inaudible) propose
that as an amendment, because that is, I think,
Section 37 of the existing Constitution, and I recall
Judge Fall, in particular, before our committee
emphasizing the importance of that. We would
like it included.

CHAIRMAN GRAYBILL: You want that
in?

DELEGATE BERG: Yes, and I so move.

CHAIRMAN GRAYBILL: All right. First
of all, then, on page 44, at the top of the line where
it says “one, for his term of office”-that’s the end
of Section R-the committee wishes to add this
language; and you have had this language on your
desk for some days; it may be lost by now. “Any
judicial officer who may absent himself from the
state for more than 60 consecutive days shall be

deemed to have forfeited his office.” All in favor of
the Judiciary Committee’s motion that that be
added, please say Aye.

DELEGATES: Aye

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: It’s adopted
Now, Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman,
WC have another amendment that the committee
agreed upon yesterday afternoon.

CHAIRMAN GRAYBILL: Mr. Aronow,
would you like the Chair to read-or the clerk to
read that amendment?

DELEGATE ARONOW: Yes, I would,
except there is one error that has to be added to
this amendment, and that’s to strike line-at the
bottom of page 43-line 30 and line 1 at the top of
page 44, because the amendment takes care of
that.

CHAIRMAN GRAYBILL: Very well, will
the clerk please read the amendment?

CLERK SMITH: “Mr. Chairman. I move to
amend Section 8, page 44, line-”

CHAIRMAN GRAYBILL: “Line 1.”

CLERK SMITH: “-line 1, by adding the
following language to that section: ‘All judges,
except justices of the Supreme Court, who shall
reside within the state, shall respectively reside
during their term of office in the district, county,
township, precinct, city or town in which they may
be elected or appointed.’ Signed: Aronow.”

CHAIRMAN GRAYBILL: Very well, Mr.
Aronow’s  amendment has the effect of changing
the language there. We strike out the phrase: “A
district judge may reside in his district during his
term of office-or, must reside in his district dur-
ing a term of office”-and put it in in this more
comprehensive language, that all of the judges,
except the Supreme Court judges, who reside in the
state, shall respectively reside during the term of
office in the district, county, and so forth, from
which they may be elected or appointed.

Mr. Aronow.

DELEGATE ARONOW: I move the adop-
tion of this amendment. And this is nothing new;
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it’s been in the 1889 Constitution; it’s always been
the law in Montana. We’ve boiled it down,
shortened it, and submit it herewith.

CHAIRMAN GRAYBILL: Purpose, Mr.
Berg?

DELEGATE BERG: Mr. Chairman, I
simply want to point out that this amendment
does cover, for example, Police Court judges and
justices of the peace or any other inferior court
judge, and it was the thinking of our committee
that if a Police Court judge is either elected or, in
the case of a commission-management form of
government, appointed, he ought at least to live
within the area where the taxpayers are paying
his salary.

CHAIRMAN GRAYBILL: Very well. The
issue arises on Mr. Aronow’s amendment to the
effect that judges, except Supreme Court judges,
shall reside within the state and the district in
which they serve. All in favor of Mr. Aronow’s
amendment, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed?
(No response)

CHAIRMAN GRAYBILL: It’s adopted.
Mr. Blaylock.

DELEGATE BLAYLOCK: Will Mr. Berg
yield to a question?

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: (Inaudible)

DELEGATE BLAYLOCK: Mr. Berg, just
the second paragraph up from the bottom of page
43, at line 28, it says: “Filing for another elective
public office results in forfeiture of judicial posi-
tion.” Now, it says “public office” there. I just
want to raise a question. If a district judge were to
file for a Supreme Court position, would he forfeit
his district judge position?

DELEGATE BERG: He would, under this
provision, yes.

CHAIRMAN GRAYBILL: (Inaudible)

DELEGATE ARONOW: [Would] Mr. Berg
yield?

DELEGATE BERG: Yes.

D E L E G A T E  A R O N O W :  S u p p o s e  t h e
Chief Justice, as an example, term expired and
he didn’t even file. I’ll just make it real easy.
So one of the associate justices, whose term has
not expired, filed for the position-

DELEGATE BERG: He would forfeit his
office and take his chances in the election.

DELEGATE ARONOW: Thank you.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you, on the motion
of Mr. Berg, that when this committee does arise
and report, after having under consideration Sec-
tion 8, it recommend the same be adopted. All in
favor of that motion, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: Section 8 is
adopted. Will the clerk please read Section 9.

CLERK SMITH: “Section 9, Disqualifica-
tion of judges. The Legislature shall provide for
disqualification of judges at any one or all of the
inferior, trial and appellate court levels.” Section
9, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Schiltz, do
you have Section 9?

DELEGATE SCHILTZ: I don’t have it,
but I’ll take a shot at it.

CHAIRMAN GRAYBILL: Mr. Berg will
take it, Mr. Schiltz.

Mr. Berg.

DELEGATE BERG: Mr. Chairman, I
move that when this committee does arise and
report, after having under consideration Section 9,
that it repeal the same. Now, yesterday, at our
so-called ad hoc committee meeting, we discussed
this at length, particularly as it related to the
Supreme Court, and we had the benefit of, in our
committee-in this so-called ad hoc committee-
members who had been in discussion with the
Supreme Court and the possible effect it might
have on the operation of theSupremeCourt,  andit
was felt that it should be left entirely to the Legis-
lature and not referred to in the Constitution; that
if you permit unlimited, at least, disqualifications
in the Supreme Court, you might very well disrupt
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or almost completely dismantle the court at times.
So it was suggested that, by the Supreme Court
itself, as I understood it, that if there were disquali-
fications of Supreme Court members, it should be
at least for cause. And because of these problems,
the committee that met yesterday, which was com-
posed of both minority and majority lawyers, felt
that this should be deleted, and I understood Mr.
Schiltz  would move it, but I’m happy to do it if he
doesn’t.

CHAIRMAN GRAYBILL: Very well.
Now, the sense-for the information of the body,
the sense of Mr. Berg’s motion is to delete Section
9. In other words, strike it out, do away with it. Is
there debate? (No response) Very well. Members of
the committee, you have before you the motion of
Mr. Berg that when this committee does arise and
report, after having had under consideration Sec-
tion 9, that it be deleted. So many as arein  favor of
that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: Section 9 is
deleted. Will the clerk read Section 10.

CLERK SMITH: “Section 10, Removal and
discipline ofjudges  and lawyers. There is created a
Judicial Standards Commission consisting of
three judges, selected by the district judges, of
which not more than one can be a member of the
Supreme Court, two members oftheMontana Bar,
and two citizens who do not hold any public office
of the State of Montana or any office of a political
party, appointed by the Governor. Each vacancy
on the commission shall be filled in the same
manner as the original appointment was made,
and the appointee shall serve for the remainder of
the term vacated. No act of the commission is
valid unless concurred in by a majority of its
members. The commission shall select one of its
members to serve as Chairman. Its proceedings
shall be confidential. The commission shall have
the power to investigate, including power to sub-
poena witnesses and documents, upon complaint
by any citizen or on its own motion, charges which
could be the basis for retirement, censure or re-
moval of any justice or judge or for the disci-
pline, censure, suspension or disbarment of any
practicing lawyer in the State of Montana. Upon
finding charges to be well founded, the commis-
sion shall file a formal complaint before the

Supreme Court. The Supreme Court shall hear
such complaint and, if it be sustained, may re-
tire, censure or remove any justice or judge or disci-
pline, censure, or suspend or disbar any prac-
ticing lawyer. If the complaint be against a
justice, the court shall call in a district judge as
provided in Section 3 of this article.” Section 10,
Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman.
Well, the clerk has an amendment to Section 10
which, in effect, has deleted and completely re-
written it.

CHAIRMAN GRAYBILL: I’ll have the
clerk please read the amendment proposed by Mr.
Aronow’s Section 10.

CLERK SMITH: “Mr. Chairman. I move to
amend Section 10, page 44, lines 5 through 30, and
page 45, lines 1 and 2, of the Judicial Committee
proposal by striking the entire section and insert-
ing in lieu thereof the following language: ‘Section
10, Removal and discipline of judges. Subsection
1: The Legislature shall create a Judicial Stand-
ards Commission and provide for theappointment
of three district judges, one attorney, and one citi-
zen who is neither a judge nor an attorney. Subsec-
tion 2: The commission shall investigate com-
plaints, subpoena witnesses and documents, and
make rules implementing this section and provid-
ing for confidentiality of proceedings. Subsection
3: Upon recommendation of the commission, the
Supreme Court may: (a) retire any justice or judge
for disability that seriously interferes with the per-
formance of his duties and is or may become
permanent;  or (b) censure, suspend or remove any
justice or judge for willful misconduct in office,
willful and persistent failure to perform his duties,
or habitual intemperance.’ Signed: Aronow.”

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman, I
move that when this committee does arise to
report, that it adopt this amendment. The reason
we determined to rewrite this: there were some
defects, we felt, in the Section 10 of’ the minority
proposal. It was a little too broad in scope. It at-
tempted to cover the discipline of lawyers, which
was not theintent ofthis  article, and thediscipline
of lawyers and the standards for their conduct is
handled by the Supreme Court. This is a commit-
tee which we created in the majority part of the
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committee report, modeled somewhat after New
Mexico. It’s been revised; some things have been
taken out of California. It’s shortened, and in
effect, this article provides for three district
judges, one lawyer and one layman, a committee
of five, to investigate and look into any complaints
that are made or any information that comes to
the attention of the commission that a judge,
either because of old age, other disability, is not
attending to duties properly and provide for his re-
tirement or removal from office. The present time,
the only procedure provided in the Constitution is
impeachment, which is a cumbersome and diffi-
cult method. We feel that this will help upgrade
and strengthen the Judiciary and take care of
those situations where, perhaps because of injur-
ies or other disability, a judge may not realize that
he’s incapacitated, and this can be handled
quietly in many instances and without undue
embarrassment to anyone or the system. If the
judge or justice refuses to cooperate and wants a
hearing, there’s a form provided. We didn’t feel
that, as long as the Supreme Court was to finally
pass on this matter, that any member of the
Supreme Court should be on the committee to
investigate the charges. Thank you.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman, I
rise to make a substitute motion.

CHAIRMAN GRAYBILL: All right, what
is your substitute motion?

DELEGATE MCNEIL: The language has
basically been spread upon the desks, although it
was drafted in the form of an amendment to the
section as proposed by the minority committee
report. My substitute motion will read exactly as
Section 10, as read by Delegate Aronow,  excepting
in the title, following the word “judges”, insert the
following: “architects-”

CHAIRMAN GRAYBILL: Now, just a
minute, Mr. McNeil. Does the Chair understand
that you are now intending--rather than what
you said-you’re now intending to amend Mr.
Aronow’s amendment?

DELEGATE MCNEIL: No, sir. Since an
amendment to the second amendment, I believe,
would be out of order, I am offering a substitute
motion.

CHAIRMAN GRAYBILL: No, an amend-

ment to amendment is not out of order, but my
point is, do you want to graft it on Mr. Aronow’s or
the minority report?

DELEGATE MCNEIL: At this time, Mr.
Chairman, I would-if amendment is in order, I
will amend Delegate Aronow’s amendment.

CHAIRMAN GRAYBILL: All right, will
the clerk read the substance of Mr. McNeil’s
amendment--not what it amends, but just the sub-
stance of it. Just the first paragraph.

CLERK SMITH: “--architects, bankers,
priests, governors, legislators, certified public
accountants, insurance agents, doctors, dentists,
teachers, ministers, professors, pilots, educators,
businessmen, engineers, social service workers,
journalists, veterinarians, and all other profes-
sions.”

CHAIRMAN GRAYBILL: All right, now.
The sense of Mr. McNeil’s motion is to amend the
title of Mr. Aronow’s proposal here to include all of
the groups that you heard mentioned. I takeit  that
he would then have this Judicial Standards Com-
mission, consisting of three district judges, an
attorney and one citizen who is not a judge nor an
attorney, investigate complaints, and upon recom-
mendation, he’d have the Supreme Court do away
with all of the incompetent people in these differ-
ent capacities. Is that correct, Mr. McNeil?

DELEGATE MCNEIL: Mr. Chairman,
that is substantially correct. I trust that the dele-
gates will recognize the list, since it was taken
from the membership of this Convention, with the
governors and legislators thrown in. I would also
have included housewives and ranchers had I
known how they could have been removed.
(Laughter) I did not intend this to be humorous,
although, rather obviously, it is. The legal profes-
sion has been singled out for censure. I do not
believe this belongs in the Constitution. If each of
you will think of your own profession, I think you
can find a small percentage, perhaps the same
percentage as that of the legal profession, that
needs cleaning up and attention. I made this
motion to draw your attention to that fact and to
request that you give serious consideration to re-
moving this kind of thing from the Constitution.
For that reason, I will withdraw my motion and
make the following substitute motion. I move to
delete Section 10 in its entirety, as a substitute
motion.
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CHAIRMAN GRAYBILL: Very well, the
motion is to delete Section 10.

DELEGATE MCNEIL: Mr. Chairman, I
will speak just for one minute on this subject.

CHAIRMAN GRAYBILL: All right.

DELEGATE MCNEIL: Our present Con-
stitution, and I trust the format which all of the
delegates are contemplating for the one which we
are drafting now, contemplates three equal, dis-
tinct, separate branches of government. We have
adopted an Executive Article which does not have
any appointive commission overseeing our Execu-
tive officers. We have adopted a Legislative Arti-
cle which does not have any appointive com-
mission overseeing our legislators. I submit that
the Judiciary of this state, which is as fine as there
is anywhere, does not need an appointive commis-
sion overseeing it. Thank you.

CHAIRMAN GRAYBILL: Very well, the
issue-

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, in
response to Mr. McNeil’s motion, I resist it, par-
tially because and mostly because we have had
two or three judges in the State of Montana, who,
themselves, were not aware that they were over
the hill, and the judges who testified at our com-
mittee themselves, speaking for the entire judges’
association, said that they were for something like
this. They catch the burden of a judge who is too
old and has possibly become senile-once in a
while we have one who’s alcoholic-and then they
catch that extra burden of work and the Judiciary
also is criticized considerably when that situation
obtains. For that reason, I resist the motion.

CHAIRMAN GRAYBILL: Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. President,
Mr. McNeil put in his first motion, which he then
withdrew, and he included teachers and I would
like to make one point in regard to that, that-

CHAIRMAN GRAYBILL: All right, now,
it’s out of order unless it has to do-

DELEGATE BLAYLOCK: It does-

CHAIRMAN GRAYBILL: -with delet-
ing the paragraph-

DELEGATE BLAYLOCK: -it does, Mr.
President.

CHAIRMAN GRAYBILL: Pardon?

DELEGATE BLAYLOCK: It does have
something to do with it-that if, in removing peo-
ple, that teachers must go before a board if they
are going to remove their teacher’s certificate,
which, in effect, would be the same as disbarring
an attorney or removing a judge--and we don’t
even have, on such a committee as that, a teacher
sitting there as this present amendment which
they want to delete, where we have judges and
lawyers sitting, and I would resist Mr. McNeil’s
motion to delete this. I think we need this in our
Constitution in case that we may very well have to
judge a judge.

CHAIRMAN GRAYBILL: Mr. Melvin.

DELEGATE MELVIN: Mr. Chairman, I
rise in support of Delegate Aronow’s proposal and
resist Mr. McNeil’s proposal to eliminate that par-
ticular sentence, and I would like to quote briefly
from a comment that was made in one of the let-
ters that an attorney wrote to the committee:
“Recall the case of judge in blank and blank and
blank counties some time ago. He refused to hold
jury trials, and the Governor and the Supreme
Court were powerless to do anything about it.”
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well, the
issue arises on Mr. McNeil’s substitute motion to
delete Section 10 in its entirety. All in favor say
Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The motion
fails.

Mr. Habedank.

DELEGATE HABEDANK: Mr. Presi-
dent, I have sensed that a lot of laymen in this
Convention feel that nothing is done, practically,
in regard to lawyers, and before they vote on Mr.
Aronow’s amendment, which I support, I wonder
if Mr. Davis would yield to a question.

CHAIRMAN GRAYBILL: Mr. Davis?

DELEGATE DAVIS: I’ll yield.

DELEGATE HABEDANK: Mr. Davis,
you are a member of the Supreme Court Commis-
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sion on Practice. Would you explain what this
does?

DELEGATE DAVIS: Well, I was hoping
the amendment would pass. It’s a little difficult to
explain without taking a little bit of time. The Su-
preme Court Commission on Practice is made up
of eight members of the bar, who are elected in
each of eight districts. The junior judge-junior by
length of service, not age, because our 80.year-old
judge happens to be the junior judge in our eight-
county district now for this purpose-holds the
election. They submit, as I understand it, the two
highest candidates to the Supreme Court, theones
getting the most votes. The Supreme Court then
nominates or appoints one of them to the Commis-
sion on Practice. At the present time there are
eight attorneys on the commission. Mr. Ask is on it
from Roundup, I’m on it from southwestern Mon-
tana. There’s one from Great Falls, Missoula,
Glasgow and Sidney, and Mr. Hooks from Town-
send. Complaints against any attorney in the
State of Montana are referred to this commission.
Local grievance committees are appointed in each
district, in each county. They are then referred to
the local grievance committee. That committee
makes a recommendation. They investigate: they
see whether it’s a dilatory matter, whether it’s a
breach of ethics, or whether it’s a violation of the
law. Then it’s referred back to the commission on
practice. The commission on practice then has to
make a determination ofwhatfurtherproceedings
should be held; whether there should be a public
censure, a private censure; whether they should
just get ahold  of the fellow and tell him to get his
work done; or whether it’s a case for disbarment or
removal or suspension. In the eight years I’ve been
on this, we’ve done each and every one of those
things. It’s one of the most unpopular type jobs
you can get. It’s nonpaying. And, I’m hopeful that
you’ll adopt the minority and eliminate the com-
mission on practice, but then the Supreme Court
will have to go back through and figure out some
other way to handle the same thing. Does that
answer your question?

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. McNeil’s-

Mr. Choate.

DELEGATE CHOATE: Mr. Chairman, I
think we all realize that a provision of this kind is
something that will seldom be used. It’s some-
thing that will not very often be invoked against
the judge; but I think it’s essential that something

along this line be done, and I believe that Mr.
Aronow’s amendment to Section 10 is a sensible,
reasonable approach to it, and I support it.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, I
simply want to rise and support Mr. Aronow’s
amendment. We’ve reviewed this, as I say, in this
ad hoc committee. I’ve discussed it with members
of the minority and members of the majority. We
all think that it does what we want it to do. We are
particularly interested in seeing to it that District
judges and Supreme Court justices have some pro-
tection, not only of themselves in the case of senil-
ity or alcoholism, but frequently charges are made
against judges which, of course, they are almost
powerless to answer. If there is a commission
before whom those charges can be filed, the judge
has an opportunity to defend himself. This also is
a factor and the use of which can be made of this
commission.

CHAIRMAN GRAYBILL: The issue is on
Mr. McNeil’s substitute motion to delete Section 10
in its entirety. All in favor say-

DELEGATE ARONOW: That motion was
voted down.

CHAIRMAN GRAYBILL: Oh, that’s
defeated.

DELEGATE ARONOW: Yes.

CHAIRMAN GRAYBILL: I beg your par-
don.

DELEGATE ARONOW: It’s on my
motion.

CHAIRMAN GRAYBILL: Right. I beg
your pardon. Well, we would have defeated it
twice, Mr. Aronow. (Laughter)

Mr. Aasheim.

DELEGATE AASHEIM: Would Mr.
Aronow yield to a question?

CHAIRMAN GRAYBILL: Mr. Aronow?

DELEGATE ARONOW: I yield, Mr.
Aasheim.

DELEGATE AASHEIM: Now, your com-
mission here is going to be set up to judge judges,
and you have there three judges on that commis-
sion. Now, why do you select judges to judge
judges?
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DELEGATE ARONOW: Mr. Aasheim,
the reason-this is not the group to judge. This is
the group to investigate and look into the matter
and make recommendations, and we felt, also,
that some of these things can be handled quietly
without the need of going to a hearing before the
Supreme Court-that in the instance where a
judge is getting old and lost part of his marbles, if I
may use that expression, maybe a group of judges
can go to him and persuade him to voluntarily
retire. Or, if he has habitual alcoholism, maybe
they can get him to go get boiled out and on the
wagon again. And if that doesn’t work, then, of
course, they bring to the attention of the Supreme
Court the results of the investigation. Or perhaps
a judge has been injured in an accident, has had a
serious illness which is apt to become permanent
in nature, maybe that they can then convince him
that he should step down voluntarily without
going to the need of trial and all that type of thing.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. President, I
recognize your deep concern about this, and I
think you’ve thoroughly studied it, and I think
that this is the root of most of our problem or
problems. I think very few of us recognize the
position of an attorney when he is placed before a
judge, no matter what his position is, whether he’s
a trial attorney or just any attorney in probate.
And, sometimes I have found out about a judge
after he has passed away-how rotten he was-
and an attorney would tell me what he had done to
make himself unpopularwith the attorney, but the
attorney, during the time of this man’s term of
office, would not dare to speak out. And I think our
whole judicial system is in danger because of this
position we have placed our judges in now. It looks
to me like they’re in here for life, because attorneys
don’t dare to speak out against them and the pub-
lic doesn’t know. So, I say, why should a judge
judge a judge. I would rather see more attorneys on
this commission, myself. I know we have a good
deal of criticism of attorneys, but I think in this
area I would surely respect their judgment, but
maybe you have reasons why you think a judge
would do a better job than an attorney.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: In response to
Mr. Aasheim, I think what our fear is, Mr.
Aasheim, is that an attorney on this commission

&who probably thought he got a bad decision-we
all think about that every time we lose one-could

bring charges against that judge, and we’d rather
avoid that and let the judges do their own judging
of each other.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: I might also
explain to Mr. Aasheim that we’ve never had a
commission of this type to which a practicing law-
yer could go. The only way that you can getrid  of a
judge was through impeachment or wait until the
next election and try to get somebody to run
against him. This is a procedure where a letter can
be written or a charge filed with this commission
and ask them to look into it, investigate it, and, if
the facts were found to be true, then to take such
action as might deem appropriate.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: I rise for the pur-
pose of making an amendment, then. I respect
your judgment, Mr. Aronow, and I realize the pre-
dicament of the attorneys in relation to the judges,
and I wonder, then, if we shouldn’t give a little
more consideration to a lay person. Let him stand
as a sort of a liaison between the judges and the
attorneys. So I move to amend, to strike in Mr.
Aronow’s  motion, the word “three” to “two”; and
in lieu of “one” before citizens, put “two”. Then
we’ll have “two citizens, two judges and one attor-
ney”. And I move the amendment.

CHAIRMAN GRAYBILL: Very well. Mr.
Aasheim’s amendment has the effect of reducing
the number of judges on the commission from
three to two and the number of citizens on the
commission from one to two, so that it would be
two judges, one attorney and two citizens, neither
a judge nor an attorney. Is there further discus-
sion? (No response) All in favor of Mr. Aasheim’s
amendment say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it, and it’s adopted. Are there further amend-
ments? (No response) Members of the committee,
you have before you for your consideration, upon
the motion of Mr. Aronow, when the committee
does arise and report, after having had under con-
sideration Section 10, as amended, it recommend
that the same be adopted. All in favor, please say
Aye.
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DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it, and it’s adopted. Will the clerk please road 11.

CLERK SMITH: “Section 11, Clerk of the
Supreme Court. The Chief Justice shall appoint a
clerk of the Supreme Court, who shall hold office
at the pleasure of the Supreme Court. The salary
and qualifications shall be fixed by law, and the
duties of the office shall be prescribed by the
Supreme Court.” Section 11, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, I
move that when this committee, after having con-
sideration of Section 11, does rise to report, thatit
approve and recommend passage of Section 11.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: This particular sec-
tion would appoint the clerk oftheSupreme  Court.
His term would be for whatever the Supreme
Court-so long as he served at their pleasure; his
salaries would be fixed by law; and his duties pre-
scribed by the Supreme Court. Now, this is in
keeping, generally, with the idea that if the
Supreme Court is to exercise any general supervi-
sory control of the other courts, the clerk-the
office of the clerk of the Supreme Court will admira-
bly serve in that respect. It seemed to us that an
appointed clerk might be, in the long run, a better
facility for that purpose. So far as the minority is
concerned, we like the idea of the appointment.
The majority has always insisted on election. We
think that this question of election, and probably
term of office, should be left here on this Conven-
tion floor, much like the selection of the judges.
Have at it.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. Chairman,
I have an amendment which I have proposed. It
was dated February 26,1972,  and I think it’s on all
the delegates’ desk. This is in the hands of the
clerk and consists of the first paragraph of the
two-part amendment I sent up to the Chair. Would
the clerk read the proposed amendment.

CLERK SMITH: “Mr. Chairman. I move to

amend Section 11 of the Judiciary Committee
minority proposal, being page 45, lines 3,4 and 5,
by deleting it in its entirety and inserting in lieu
thereof the following material: ‘There shall be a
clerk of the Supreme Court, who shall hold his
office for the term of six years. He shall be elected
by the electors at large of the state, and his com-
pensation shall be fixed by law and his duties
prescribed by law and by the rules of the Supreme
Court.’ Signed: Holland.”

DELEGATE HOLLAND: Mr. Chairman,
this is substantially the .same  as-1 think identical
with, the proposed majority amendment. The pur-
pose of this amendment is to make the clerk of the
Supreme Court elective. The minority report,
which has been-the delegates have chosen to
enroll section by section, provides for the election
of the clerks of the District Courts. This merely-
this doesn’t change that regard. It merely provides
for-that the article will be consistent and that the
clerk of the Supreme Court will be elected along
with the clerks of the District Court. Now, the
other day I spoke about the election of the State
Auditor and the State Treasurer and the State
Superintendent of Schools. I feel the same way
about the clerk of the Supreme Court. He should be
elected, too, in accordance with what we’ve done. I
would urge this Convention to keep these offices
elective so that the people can have a choice and so
that we can get better service.

CHAIRMAN GRAYBILL: The sense of
Mr. Holland’s amendment is to make the clerk of
the Supreme Court elective. The sense of Section
11, as proposed in the minority report, is to leave
that up to the Supreme Court--who would hold
office at the pleasure of the Supreme Court.

Mr. Brown.

DELEGATE BROWN: Mr. President, I
offer a substitute motion. I now move to delete all
of Section 11.

Mr. President.

CHAIRMAN GRAYBILL: Mr. Brown.

DELEGATE BROWN: It is my opinion
that this is a legislative matter. The more offices
we lock into the Constitution--we do not give the
people more freedom to elect their public officials,
we lock future generations into the officials we
think they should have. Therefore, to keep flexi-
bility, this type of legislation should be kept out of
the Constitution.
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CHAIRMAN GRAYBILL: Very well. The
sense of Mr. Brown’s amendment-substitute-is
to delete Section 11 in its entirety. We’ll discuss
that.

Mr. To&.

DELEGATE TOOLE: Mr. Chairman, I
think this Convention should getrid of at least one
elective office. I think this is an antiquated anach-
ronism. I think it’s an imposition on the court, and
I support Mr. Brown and oppose Mr. Holland.

CHAIRMAN GRAYBILL: Very well, the
issue arises on Mr. Brown’s substitute motion to
delete Section 11. I take it you want a roll call vote.

Mrs. Warden, did you have-

DELEGATE WARDEN: Mr. President, I
just wanted to rise in support of Mr. Brown’s
motion. I think, as far as we lay people are con-
cerned, that this is something that is very remote
from us.

CHAIRMAN GRAYBILL: Will the clerk
reset the machine? Very well. Theissue now arises
on Mr. Brown’s motion. We’ll have a roll call vote.
So many as shall be in favor of deleting Section 11
in its entirety, please vote Aye on the voting
machines; so many as are opposed, vote No.

Has every delegate voted?
(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: The ballot is
closed. Will you please tally the ballot.

Aasheim...............................Aye
Anderson, J. Nay
Anderson, 0. Aye
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Arness .,.  .Absent
Aronow Nay
Artz Nay
Ask.................................Absent
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Barnard . . . . . . . . . . . . . . . ..~..........Absent
Bates _.,,..,,____..._.___.............  Nay
B&her  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Berg...‘................................Aye
Berthelson Aye
Blaylock............................Absent
Blend..................................Aye
Bowman...............................Aye

Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Cain................................Absen t
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Champoux..........................Absen t
Choate.................................Ay e
C oncwer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis...............................Absen  t
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum...............................Absen  t
Eck....................................Ay e
Erdmann .............................. Aye
Eskildsen...........................Absen  t
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt....................................Ay e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington.............................Ay  e
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper.................................Ay e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce..................................Ay e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold...............................Ay  e
Loendorf...............................Ay  e
Lorello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin.................................Ay e
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin.................................Ay e
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble..................................Ay e
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Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Rebal..................................Ay  e
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Roeder.................................Ay  e
Rollins.................................Ay  e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin................................Ay  e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks.................................Ay  e
Spew.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan .............................. Nay
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner................................Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden................................Ay  e
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mr. Chairman . . . . . . . . . . . . . . . . . . . . . . . . . Aye

CLERK SMITH: Mr. President, 57 voting
Aye, 31 voting No.

2 and the retention of paragraph 3 in the minority
report.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Again we come to
something of a controversial matter with regard to
the clerk of the court. The Local Government Com-
mittee also deals with the clerk of the court, as it
does with all county officers, and it appears, at
least to the minority, that the clerk of the court
should be continued and kept in the Local Govern-
ment Article just as all other county officers are.
There is in our mind a good reason to suppose that
in many counties the functions of the clerk of the
court can be combined with other offices at consid-
erable savings. We believe that, by simply provid-
ing for the duties as provided by law and as
prescribed by the judge, that is all that is really
necessary in the Judicial Article. We believe that
flexibility and perhaps economy can be achieved
more readily if the clerk of the court is left with the
local government.

CHAIRMAN GRAYBILL: The Chair
understands it to be the sense of Mr. Berg’s motion
that the first two paragraphs of Section 12, which
is lines 9 to 15 on page 45, will be deleted under his
motion, and the last sentence on lines 16 and 17
would be retained, which says: “The duties of the
clerk and deputies shall be prescribed by the Dis-
trict Court judge and as provided by law.”

CHAIRMAN GRAYBILL: 57 delegates
having voted Aye to delete Section 11, Section 11 is
deleted. Will the clerk please read Section 12.

DELEGATE BERG: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

CLERK SMITH: “Section 12, Clerk of the
District Court. There shall be a clerk of each judi-
cial District Court in each county, who shall be
elected by the voters therein and who may appoint
such deputies as provided by law. The term of
office, qualifications, and compensation of the
District Court. There shall be a clerk of each Judi-
by law. The duties of the clerk and deputies shall
be prescribed by the District Court judge and as
provided by law.” Section 12, Mr. Chairman.

DELEGATE BERG: I should like toamend
that so that it reads “The duties of the clerk of the
District Court-” deleting the word “deputies”
and adding “clerk of the District Court”.

CHAIRMAN GRAYBILL: Mr. Holland-
or, I mean, Mr. Berg.

CHAIRMAN GRAYBILL: Very well,
we’ll delete the words “and deputies”. The sen-
tence now in his motion shall read: “The duties
of the clerk of the District Court shall be pre-
scribed by the District Court judge and as pro-
vided by law.”

Mr. Brown.

DELEGATE BERG: Mr. Chairman, I
move that, after this committee has had under
consideration Section 12 on page 45 of the minor
ity report, that when it does rise to report, it recom

DELEGATE BROWN: Mr. President, I
again move  a substitute motion that Section 12 be
deleted, for the same reasons that I previously
argued and for the additional reason  this section
as written was in direct conflict with the Local

mend the deletion of paragraphs 1 and paragraph Government report, and by leaving the last para-
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graph in here we, by implication, say there must
be such an office, and I think it’s going to be a
problem for Style and Drafting, and county offices
should not be in the Constitution.

CHAIRMAN GRAYBILL: Mr. Harring-
ton.

DELEGATE HARRINGTON: I rise to
support Mr. Brown’s motion that this be deleted,
for the county clerk. I feel if we would take the state
Supreme Court clerk-we delete him. I feel we
should do this likewise in the county. I feel this is a
move-1 oppose the move to delete the Supreme
Court clerk, and I think if we leave these in as
elected people, I think we’re going to have a prob-
lem. Thank you.

CHAIRMAN GRAYBILL: Mrs. Blend.

DELEGATE BLEND: As a member of the
Local Government Committee, I would like to
point out that the county officials that are elected
are kept in a form of government that is to be
extended for a four-year period, then put on the
ballot and voted by the people for acceptance of
another form of government, which could delete
the county officers or retain them.

CHAIRMAN GRAYBILL: Very well. The
motion is on the substitute motion ofMr.  Brown to
delete Section 12 in its entirety.

Mr. Hanson.

DELEGATE ROD HANSON: Mr. Presi-
dent, would Mr. Brown yield to a question, please?

CHAIRMAN GRAYBILL: Mr. Brown?

DELEGATE BROWN: I will yield.

DELEGATE ROD HANSON: Mr. Brown,
how is this handled in Local Government?

D E L E G A T E  B R O W N : Local Govern-
ment-I’m not on that committee and I hate to
speak on it. It’s my impression from reading their
report that this will be one alternate form of
government, to have your county offices-county
attorney, clerk of court, county treasurer, so on.
Then, at county option, they may eliminate this
type of office and go into another form of govern-
ment.

DELEGATE ROD HANSON: I misunder-
stood. I thought you said that it was handled as a
county office under the Local Government report.
It isn’t then?

DELEGATE BROWN: Yes, yes it is. 1’11
defer to Mr. Ask.

DELEGATE ROD HANSON: Okay.

CHAIRMAN GRAYBILL: Mr. Hanson,
Mrs. Blend just explained that. Now, perhaps you
didn’t get it, but in the Local Government report-
proposal--of course, we haven’t adopted that
yet-they establish what’s known as a form of
government which retains the existing county
officers for a period offouryears, afterwhich there
shall be an election, and then whether or not they
were retained would depend on what the public did
at the election.

DELEGATE ROD HANSON: This was
my question. Is the clerk of court then contained in
that list of county officers in Local Government
that-

CHAIRMAN GRAYBILL: The clerk, is
contained in the list of local government officers
which they put in the form of government that will
be retained for four years and then put on the
ballot. That’s the present majority proposal on
Local Government. Is there further discussion?
(No response) If not, the issue is on Mr. Brown’s
substitute motion to delete Section 12 in its
entirety. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Chair is in
doubt. We’ll use the voting machines without a roll
call. All in favor, say Aye; all opposed, vote No on
the voting machines.

Has every delegate voted?
(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Very well, 58
delegates having voted Aye, 29 No, the Section 12
is deleted in its entirety. Will the clerk please read
Section 13.

C L E R K  S M I T H : “Section 13, District
attorneys. There shall be elected district attorneys
whose jurisdictional area, qualifications, term of
office, salaries and duties shall be provided by
law.” Section 13. Mr. Chairman.
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CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, I
move  that when this committee, after having con-
sideration of Section 13 of the minority report,
does arise and report, that it recommend the pas-
sage of the same.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: In this article, we
have referred to what we now know as county
attorneys as district attorneys, and we did that
with this in mind: that, in time, we contemplate
that perhaps the jurisdictional area of the prose-
cuting attorney will be enlarged. It may comprise
more than one county; it may comprise more than
two counties and even part of a third in some parts
of the state. And, therefore, we left the jurisdic-
tional area of the district attorney to the Legis-
lature. Again, we were looking towards flexibility
even in this office. Now, we understand that at the
present time and for the near future, at least, a
district attorney will, in fact, still be the county
attorney and his jurisdictional area will be the
county in which he is elected, but we have tried to
make this flexible enough to accommodate any
changes, for example, that local government may
make. Now, I imagine that Mr. Brown will con-
sider that the district attorney, like the clerks of
the court, are really not appropriate in the Judicial
Article and move  to delete them. I would caution
you, however, with regard to the county or district
attorney, that he really is the chief prosecuting
officer in the area that he represents-that he is,
actually, an officer of the court and, therefore, in
my mind, properly belongs in the Judicial Article.
Thank you.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, I
move to delete Section 13 in its entirety.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce’s
motion is to delete Section 13 in its entirety.

Mr. Joyce.

DELEGATE JOYCE: It seems to me this
is-Mr. Brown’s point is perfectly applicable to the
district attorneys. This is a matter that should be
left to the Legislature. Surely the Legislature is
never going to abolish district attorneys. They are
going to have to have attorneys to prosecute

crimes in the name of the state. And let me point
out to the Convention as what happens by putting
the clerks of the court and the county attorneys in
the Judicial Article in the 1889 Convention. There
came-they were elected for two years for years
and years and years-all the county officials were.
So they had a constitutional amendment, and
they only amended the one article, though,
where-the Local Government Article--and
raised it to four. For years then the county attor-
ney was stuck with the two-year term. Everyone in
the courthouse had a four-year term. Similarly, the
clerk of the court was stuck the same way. Then,
under the old Constitution, where they had the
raise and you couldn’t get a raise in salary during
your term, why, they’d raise-they’d move  it
beyond where most of the county officials were to
raise the salary just before their election, so the
county attorney--or all the officers that took office
then at the next election, [would] get the raise,
but the clerk of the court and the clerk of the
Supreme Court, being out of phase with them,
were always two years behind, and this shows the
futility and the silliness of writing this stuff into
the Constitution and that the Legislature ought to
be able to provide for district attorneys or what-
ever methods of attorneys they need to prosecute,
so that instead of doing the clerks of court and the
county attorneys a favor in the 1889 Constitution,
it seems to me cwer  the years they cost the holders
of those respective offices thousands of dollars,
willy-nilly and unwittingly.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Would Mr. Ask yield
to a question?

CHAIRMAN GRAYBILL: Mr. Ask?

DELEGATE ASK: Yes, I’ll yield.

DELEGATE BERG: Did you include
county attorneys in the local county government
as an enumerated office?

DELEGATE ASK: Yes, the county attor-
neys are listed similar to the clerks of the District
Court. They are one of the alternative forms of
government.

CHAIRMAN GRAYBILL: Very well. The
question arises on Mr. Joyce’s motion to delete
Section 13 in its entirety. All in favor of that
motion, please say Aye.

DELEGATES: Aye.



1132 MONTANA CONSTITUTIONAL CONVENTION

CHAIRMAN GRAYBILL: Opposed, Nay.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it. Now, ladies and gentlemen, there are some
additional sections proposed. Mr. Wilson, you pro-
posed an additional section. I think the language
is on the desks of the delegates. May we read your
proposal, Mr. Wilson?

DELEGATE WILSON: (Inaudible)

CHAIRMAN GRAYBILL: Very well, the
clerk will read Mr. Wilson’s proposal.

CLERK SMITH: “Mr. Chairman. I move to
amend the Judiciary Article, being page 45, by
adding a new section to read as follows: ‘Section
14. Probate attorney. The district judge shall
appoint in each county or judicial district a pro-
bate attorney who has been admitted to practice
law in Montana. The probate attorney shall assist
county or judicial district citizens in probating or
administering estates. The Legislature shall set
the salary of the probate attorney.’ Signed: Wil-
son.”

DELEGATE WILSON: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Wilson.

DELEGATE WILSON: I move that when
this committee does arise, after having under con-
sideration Section 14, an amendment to the Judi-
cial Article, that they report in favor of same.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Wilson.

DELEGATE WILSON: I received more
people’s complaints in this particular field than
any other area what would-that was to be con-
sidered in the Constitution. They felt that there
was such a great variation in the handling of dif-
ferent estates in the different areas ofthe state and
the abuses that was occurring in some areas war-
ranted some consideration of this type of a pro-
posal. The fees allowed attorneys in probating
estates are described in the following statute: “The
executor and the administrator shall be allowed
all necessary expenses in the care, management
and settlement of the estate, including a reason-
able fee paid to attorneys for conducting the
necessary proceedings and for conducting neces-

sary actions in courts or incurred therefor, the
amount of which attorney fees shall be in all
cases in the absence of agreement fixed and deter-
mined by the court having jurisdiction in the
settlement of the estate, and for his services such
fees as provided in this chapter.” Revised Codes
of Montana, 1947. This statute allows a reason-
able fee to be paid attorneys for probate,
which is fixed by the court. The fee an attorney
charges for probating an estate is usually based
on the minimum fee schedule for the Montana Bar
Association. The minimum fee for probate set out
in this schedule is a fee equal to one and a half
times the statutory fee allowed to executors and
administrators--will be charged in all probate
proceedings. Where there is a change of attorneys
during the course of administration, but one fee
will be allowed. Thus, probatefeesofattorneys are
one and a half the fee allowed for executors of
estates. The statute setting fees of executors and
administrators states: “Compensation of execu-
tors and administrators, when no compensation is
provided by the will or the executor renounces all
claims thereto, he must be allowed commissions
upon the amount of the estate accounted for as
follows: For the first $1,000 at the rate of 7 percent;
for all above that sum, not exceeding $10,000,
at the rate of 5 percent; for all above $10,000,
not exceeding $20,000, at the rate of 4 percent;
and for all above $20,000 at the rate of 2 per-
cent.” If there be no more than one executor,
only one commission must be allowed. The same
commissions must be allowed to administrators.
In all such cases, further allowances may be made
as the court or judge may deem just and reason-
able for any extraordinary services. The total
amount of such extra allowance must not exceed
the total amount of commission allowed by this
section.” Thus, on a $100,000 estate, the minimum
fee charged by an attorney for probate would be
$3,780. A higher fee may be charged on work in
law. However, the fee must be approved by the
court. The minimum fee schedule notes that many
judicial districts in Montana, there are court rules
which set attorneys’ probate fees. However, sev-
eral courts were contacted by phone, and most
court rules follow the minimum fee schedule. Since
courts are free to fix whatever they determine to be
reasonable probate fees, there are no set uniform
fees based on the size of estates. The complaint is
that probate fees are too high. Establishment of a
public probate attorney paid on a salary basis
would eliminate exorbitant estate probate fees.
Some states have set up procedures whereby sol-
vent estates can be probated without court inter-
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vention.  However, legal forms must be filed, which
means the attorney still must be consulted. The
only solution for reducing high probate fees for
attorneys, then, is a public probate attorney. In
our discussion of this amendment, I hope we
arrive at a more equalization of estate costs. Some
method must be found that will provide a solution
for the many people who are complaining about
the present system. The adoption of this amend-
ment would make available services for those who
wanted to use them. Mr. Chairman, I wge the
adoption of this amendment.

CHAIRMAN GRAYBILL: (Inaudible)

DELEGATE DAVIS: Mr. Chairman, I’ll
take the bait for the legal profession, now that it’s
been put forth, and only say this is a statutory
thing. If we reach the place where you’ve aban-
doned all hope of writing a Constitution, then we
can start playing with such things as fixing
what-we set up an ombudsman for the wealthy
rancher who’s worried about the fee, and I don’t
think we should inject ourselves into either fixing
attorneys’ fees or the price of grazing fees on state
lands oranythingelseofthatnaturethat’s strictly
statutory, and I think we should vote on it, and I
guess we’ll determine how we’re going to progress
with a Constitutional Convention after that.

CHAIRMAN GRAYBILL: Mr. Kamhoot.

DELEGATE KAMHOOT: Mr. Chairman,
I hezitate  a little bit to rise on this one. You know,
I’ve been getting along pretty good with my seat-
mate here all day, but Delegate Wilson is right.
This is probably one of the things that more people
talked to us about in our district than any other
one item, and that was that, when there’s a reason-
ably small estate-say, 40.$50,000-I’m  not talk-
ing about wealthy ranchers. I don’t know whether
Delegate Wilson is one or not, but he may be. I
don’t think so. But when one of the older-say it’s
an older couple--one of them dies, before the
widow gets out of it, why, she’ll have anywhere
from 1,000 to $2,000 in an attorney fee. Now, most
of the work will be done, perhaps, by the secretary,
because generally these estates are in pretty good
shape. There isn’t very much to look at, and it’s
just too much money for what you get. Now, I
think personally this is something the legal pro-
fession could probably straighten out, but appar-
ently they have not straightened it out, so maybe
something like this will bring it out to where that
they will. And, to finish this off, I don’t know of

any other service that you buy that you’re required
by law that you must buy this service and then the
fee for that service is determined by the amount of
money that you have. Now, there may be other
businesses that you pay this way, but I certainly
don’t know of any, and I would support Proposal
Number 155-it  was in the original. I think the
Judiciary Committeerejected it and that’s why it’s
being brought back here. Thank you, Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Siderius.

DELEGATE SIDERIUS: Mr. Chairman,
I don’t see eye-to-eye with Mr. Wilson too often, but
I do on this issue. I think he has-this proposal
has merit, and I’11 support it a hundred percent.

CHAIRMAN GRAYBILL: Mr. Jacobsen.

DELEGATE JACOBSEN: Mr. President
and fellow delegates. 1 haven’t been on my feet,
but this was one of the topics that was brought to
my attention and the attention of others quite
firmly. A Mr. McConvil  up there had a small estate
to settle, and he had to pay out more than 50
percent of that to settle the estate, and others that
have had just a lot of problems in getting estates
settled. I remember when my father-in-law passed
away about 15 years ago in Butte, there were two
deeds to property. When he passed away, all my
mother-in-law had to do was sign the other deed
and file it. Now, this is a thing of the past, but it
was a simple way for our parents to settle small
estates. Thank you.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Mr. Presi-
dent, would Mr. Wilson yield to several questions?

CHAIRMAN GRAYBILL: Mr. Wilson, do
you want to yield?

DELEGATE WILSON: I yield.

DELEGATE LOENDORF: Mr. Wilson,
have you estimated how many attorneys the
government would have to employ to perform this
function?

DELEGATE WILSON: Well, Mr. Fur-
long-is that the name? (Laughter) Loendorf-
Loendorf, excuse me.

DELEGATE LOENDORF: That’s closer
than some. (Laughter)
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DELEGATE WILSON: You both haveyel-
low shirts on today, you got me a little bit con-
fused. I think we say in our proposal that there
would be one in each judicial district. Now, this
would be available for whoever wanted to use
them in that capacity.

DELEGATE LOENDORF: And in the
Judicial District of Yellowstone, how many attor-
neys do you think it would be necessary to employ
there?

DELEGATE WILSON: This would be
determined on the amount of use you wanted to
make of this particular person. If everybody
wanted to use him, why, perhaps you would need
SeVeral.

DELEGATE LOENDORF: 1’11 summa-
rize my final question, then. Have you made an
estimate, in addition to the cost of the attorneys’
salaries, the cost for libraries, office space, and
secretaries?

DELEGATE WILSON: We have made no
estimate on this particular area, and we see that
this is something that would have to be deter-
mined as the thing was tried and used.

DELEGATE LOENDORF: That’s all the
questions I have. Mr. Chairman, could I speak to
the merits?

CHAIRMAN GRAYBILL: Yes.

DELEGATE LOENDORF: First of all, as
Mr. Davis ably pointed out, I think this is not a
constitutional matter and I think locking this in
the Constitution would be a grave mistake in lieu
of the answers Mr. Wilson gives to the questions.
What will it cost the taxpayer? I submit it will cost
the taxpayer more than the total amount of attor-
ney’s fees now being paid in the State of Montana
each year. Each attorney now furnishes his own
office, his own secretary, and his own library--all,
of course, is a part of the fee he charges you. But
also look at who benefits from this. The average
taxpayer is going to have to pay the bill. If you’re
wealthy and have a big estate, you can avoid a
large fee by employing a government attorney, but
if you’re not, you’re going to have to pay for
everybody else’s estate.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman,
along the line of what Mr. Loendorf was talking

about, in Yellowstone County I would guess our
firm-a small firm, a three-man firm-probably
does in the neighborhood of 20 to 25 probates a
year. That’s on a good year. Many of them are
small, and one or two of them are of some size. I
would guess that it would require-if one of us was
working full-time, it would require the services of
that one partner to do all the probates our office
does in a given year. Now, we are three lawyers out
of a 110 or 115 in Yellowstone County, and all the
other lawyers are doing probably about the same
amount of probate we’re doing. I would guess, in
Yellowstone County alone, the proposal that Mr.
Wilson and Mr. Kamhoot and the others have
made would require 25 lawyers to handle the pro-
bate work in Yellowstone County on this basis.

UNIDENTIF IED  DELEGATE :  Mr.
Chairman.

CHAIRMAN GRAYBILL: Just a mo-
ment. Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman, I
presume that, after the manner in which we dis-
posed of the county attorney and the clerks of the
District Court and the clerks of the Supreme Court
by turning them over to the tender mercies of the
Legislature, that certainly the probate attorney
would likewise be statutory in character rather
than constitutional. However, I want to say this:
the handwriting’s on the wall on this matter.
Everywhere that I go I run into complaints about
it, and they even come into my office, hunting me
down to complain about it, and I have nothing to
do with it. I find that in the State of Washington, to
the west of us, they have to a degree solved the
matter--not in the large estates, but in the small
ones-not by establishing an office such as the
probate attorney, as is envisioned by Delegate Wil-
son, but they have provided a means by statute
whereby certain estates, especially the smaller
ones where only the decedent and his spouse are
concerned-his or her spouse are concerned-can
handle it by filing an affidavit with very little cost,
very little procedure in the court, and that obviates
the necessity of carrying out a complete probate.
Now this agitated the people of the State of
Washington for a considerable time, and they
tried to get action in the Legislature-I don’t
believe they ever tried to through constitutional
means-but they got nowhere in the Legislature,
and the matter was resolved by use of initiative
and referendum, and the people of the Evergreen
State voted overwhelmingly in favor of the propo-
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sition,  and it’s been in force for several years, and
the attorneys who I’ve contacted there for senior
citizens who are interested, aver that it has been
very satisfactory.

CHAIRMAN GRAYBILL: Mr. Studer.

DELEGATE STUDER: Mr. President,
now that this matter has been brought up, I
remember I have three or four letters here that I
received that were very adamant on somebody
doing something on these probate matters, and
some of them seem to be-have some pretty good
complaints. I don’t happen to have them with me,
but I do know that Colorado, some time ago, had a
law put in in which they handled small probate
matters at a very small fee. I don’t think the cost to
the state would be too much, because, as Delegate
Schiltz  said, they handle probably 25. If you gave
them all to one man, it would keep him busy-an
average price of 1,000 or so on those and for the
average probate cost, it would make some lawyer a
good living. I don’t see where the small cost at-
tached to this probate deal would be too bad.
That’s all.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: Mr. Chairman, I have
managed to refrain throughout the day from com-
menting on anything dealing with the Judicial
Article. I suppose I could say I am still refraining
from discussing anything dealing with the Judi-
cial Article. But we are talking about something of
importance, and it is something that I know some-
thing about. I do quite a lot of this type of work,
and there’s a lot of justice in what is being said
here that there are many occasions, I think, where
the attorneys are rather grossly overpaid, and it
isn’t just that they’re overpaid, this has to come in
cash when cash may be hard to find. It comes at a
time where many adjustments to be made often
within a family, and it’s really a very sad situa-
tion. There is one other thing that is considerably
worse that happens at the same time. It’s the fee
paid to the executors and administrators for doing
nothing. So don’t neglect that if you’re going to
muck out here a messy situation. Let’s get to the
bottom of it. There’s one other thing you might
keep in mind. You know, the State of Montana
doesn’t have clean hands in this matter. They rap
that widow for a pretty juicy chunk of dough and
stick it in our general fund. So, let’s get atthatone,
too. Those inheritance taxes we pay in the State of
Montana often exceed what’s paid to the federal

government. This is something that you may not
realize, but there’s a $60,000 exemption in all fed-
eral estates, and the amount of tax paid there,
added to these executors’ or administrators’ fees
and this attorney fees, they’re pretty rough, and I
think there must be-1 think Mr. Romney  is
right-the handwriting’s on the wall, and I think
it’s time we did something about it. I doubt very
much that it belongs in our state Constitution, nor
that we should decide it here on the floor of this
Convention in these minutes, but if we are going to
stop here and take the time to deal with a problem,
I’d like to do it, but I’d wantto  doitright. We would
need quite an army, all right, of people, because
there’s a lot of this work to be done and it rolls
around to all of us, one time or another, that our
estate is going to be probated, so you can count on
the fact that it’s going to be continuing forever,
and the sad part about it here, I think, is that in
connection with this there’s a slap at the legal
profession. Maybe the trouble with lawyers is
they’re picked out of the general populace, so
there’s bound to be some rotten apples creep into
that profession as they do into everything else.
But, aside from that, somehow the amount of the
legal fees is justly subject to criticism, and if you
will approach this in a way that deals with all of
the evils attendant upon the cost charged to the
estate of a deceased person at the very time when
it’s the hardest to pay, then I say, well, let’s go at it.

CHAIRMAN GRAYBILL: Mr. Brazier.

DELEGATE BRAZIER: Mr. Chairman,
fellow delegates. I would just offer for your infor-
mation prior to vote a couple of additional obser-
vations. In addition to the sometimes detailed
method in which we are obliged to indulge in arriv-
ing at taxes due as a result of the death of some-
body, we also find ourselves involved in trying to
unravel a very complex status of title to real estate,
which is the result of some laws that have evolved
over something like 400 years. This is another evil
which takes a lot of time, and it takes, at this state
in history, expert legal training and knowledge.
This is something else that has to be unraveled.
Now, with respect to handling of small estates, it
may be of interest to you to know that there is on
the books now a statute, 91.5301,  which provides
for the setting aside of an estate to a widow or her
children or a surviving husband when the estate
totals $10,000 or less. So, Montana, by legislation,
is keeping in step with the states of Colorado and
Washington. In addition, there is another proce-
dure which, if you go to a lawyer, you’ll learn
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about-sometimes it’s advisable to indulge in-1
should say there are two. You can establish or
accumulate a sizable estate in real estate--excuse
me, in life insurance which is the subject of a
$50,000 inheritance tax exemption in the State of
Montana, in addition to which, if you want to
shorten up your taxes and your cost, you can con-
sider putting your estate in joint tenancy with
your wife, if you trust her, and the result of that
will be that when one of you dies, the survivor will
accrue to only one-half of the estate, and there has
been an abbreviated procedure established by the
Legislature for handling that, and it usually gen-
erates a much smaller fee and a much smaller
inheritance tax. I hope you’ll bear those things in
mind when you deliberate on this motion. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Scanlin.

DELEGATE SCANLIN: Mr. Chairman,
would Mr. Felt yield to a question?

CHAIRMAN GRAYBILL: Mr. Felt?

DELEGATE FELT: Indeed.

DELEGATE SCANLIN: Mr. Felt, would it
be possible for you to draw a statement that we
could submit to this Constitutional Convention,
addressed to the Legislative Council, urging our
attention on the matter of this question of probate
to the next session of the Legislature?

DELEGATE FELT: Yes, Mr. Scanlin, it
would be possible for me to draft something, which
I would like, and if the body here in some appro-
priate manner made such a request, I’m sure there
are many others besides myself who could do so,
but I would be glad to help with any such thing as
that if called upon.

CHAIRMAN GRAYBILL: Very well. The
issue arises on Mr. Wilson’s motion that a Section
14 be added to this section-to this-

Mr. Wilson, do you want to close?

DELEGATE WILSON: Please, Mr. Chair-
man.

CHAIRMAN GRAYBILL: Surely.

DELEGATE WILSON: I realized that
when I introduced this motion that I was going to
get a lot of opposition from the legal profession. I
realize the many complications that are inured in
the handling of probate matters. I, myself, doubt

very much that I would ever want to use this per-
son who was appointed, but I do visualize many
people, which have been pointed out here today,
that would want to use this type of a service, and I
think that we should give it all the consideration
that we possibly can here in this body. I realize
that attempts have been made in the past sessions
of the Legislature to try to correct some of these
situations, and I talked with members of the Judi-
ciary Committee, many of whom, after giving it
due consideration, agreed with me that something
needed to be done. I talked with Mr. Aronow,  and
he also agrees that if some method could be
arrived at by this Convention whereby small
estates-or some system could be set up to handle
smaller estates and make it available to the people
to use, that it would be a service that would be
greatly appreciated by these people. Now, if we
can also point out, the main thing that we are-1
am interested in is getting some equalization
across the State of Montana for these fees thatthe
lawyers charge for the handling of different
estates. Now this varies very greatly from court
district to court district. It varies with the judge
who is handling the estate, and if we could, if
nothing else, accomplish an equalization of these
fees, we would be doing a great service to the peo-
ple of Montana. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: The issue now
arises on Mr. Wilson’s motion that we add a Sec-
tion 14 to the Judicial Article, calling for a probate
attorney. “The district judge shall appoint in each
judicial district a probate attorney who has been
admitted to practice law in Montana. The probate
attorney shall assist county or judicial district citi-
zens in probating or administrating estates. The
Legislature shall set the salary of the probate
attorney.” So many as shall be in favor of the
motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as
shall be-

UNIDENTIFIED DELEGATE: Roll call,

CHAIRMAN GRAYBILL: No, it’s toolate
now. So many as shall be opposed, say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The motion
fails. Now, I paused and I waited and I don’t think,
if you didn’t get up, that I should reverse myself
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and put everyone on record on that. It’s defeated.
Now, Mr. Schiltz has a proposal that’s known as
the separate majority proposal on campaign
expenses. It appears on page 38 of your book.

Mr. Schiltz.

DELEGATE SCHILTZ: May we have it
read, Mr. Chairman?

CHAIRMAN GRAYBILL: Will the clerk
please read what will now be styled Section 15.
We’re going to continue right up the numbers
here-Section 15 on page 38.

CLERK SMITH: “Section 15, Campaign
expenses. The Legislative Assembly shall appro-
priate funds for the contested general election
campaign expenses of candidates for the offices of
justice of the Supreme Court and District Court
judges and shall enact laws regulating the
amount, expenditure and disposition thereof. No
candidate for justice of the Supreme Court or Dis-
trict Court judge, nor any person or persons in his
or her behalf, shall expend money in a campaign
for the office in excess of the amount appropriated
and authorized bytheLegislative  Assembly.” Sec-
tion 15, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 15 of the Judicial
Article, that it recommend the same do pass.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman
and members of the Convention. You’ve heard all
day long about the maintenance of purity of elec-
tions of the Judiciary. I view this particular section
as possibly the most progressive thing I’ve seen in
this Convention yet. It has the effect of putting all
candidates on an equal basis from the standpoint
of money, which is really the name of the game. It
eliminates the possibility of a man with less abil-
ity and more money from getting the judicial
office. If you’re going to have a judge run nonparti-
san, I think it’s only fair that the Legislature
supply the money. Now, when you consider the
amount of money involved in this and the benefits
to be gained, I think you’ll see the worthwhileness
of it. If all 28 District Court judge elections were
contested in the general campaign and if all five of
the Supreme Court justice campaigns were con-

tested, it would cost-and if you asSume that
$10,000 would cover a Supreme Court campaign
race and $2,000 a District Court race, it would cost
the state $48,000 a year, and I think that’s a pit-
tance in view of the benefits to be gained by it. You
would assure yourself of an independent Judiciary.
You would assure yourself that one man was not
buying the job. Now, it seems to me that we must
maintain the purity of our judges, and it seems to
me that this is possibly a way of the future. I read
the other day that if Mr. Musk& is able to go
through all the campaigns and finally be elected
President of the United States, it’s going to cost
him or somebody $40 million. I think it’s in the
future that this is going to come to Montana, and I
can think of no other, better place to start as an
experiment for a very small amount of money
than on the Judiciary. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well, you
have before you on page 38 the separate majority
proposal on campaign expenses.

Mrs. Bowman.

DELEGATE BOWMAN: Mr. Chairman, I
rise to oppose this proposed section on several
counts. It is, indeed, an experiment and for that
reason should certainly not belockedinto the&n-
stitution. If it is felt that this is necessary for
judges to run, then I suggest that the Legislature
be approached. Secondly, Mr. Schiltz mentioned
that if we were going to have our candidates for
judicial office run on a nonpartisan basis, this was
necessary. I believe that earlier in the afternoon
we did not specify that they had to run on a non-
partisan basis. Presumably, then, the Legislature
can make it possible for them to run on a partisan
basis, in which case they can apply to the party of
their choice for campaign funds. As a taxpayer, I
really do not wish to have part of my taxes go to
someone’s campaign expenses.

CHAIRMAN GRAYBILL: Very well. The
issue arises on Mr. Schiltz’s proposal-it’s Section
15, being the separate majority proposal on cam-
paign expenses on page 38-be adopted. This pro-
vides that the Legislative Assembly would
appropriate  funds in contested general election
campaign expenses for candidates for offices of
justices of the Supreme Court and District Court
judges, and nobody could spend any money on
their behalf except the money appropriated by the
Legislature.

Mr. Eskildsen.
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DELEGATEESKILDSEN: I askforaroll
call vote and sufficient seconds.

CHAIRMAN GRAYBILL: Very well,
we’ll have a roll call vote. All those in favor of the
motion, please vote Aye on the voting machines;
all those opposed, please vote No.

Mr. Felt.

DELEGATE FELT: (Inaudible) terminat-
ing the opportunity to discuss this by the request
for the roll call, perhaps wasn’t as loud as I could
have been.

CHAIRMAN GRAYBILL: All right, we’ll
cancel the vote, and we’ll start all over again.

DELEGATE FELT: And I had anticipated
that at least Mr. Schiltz might close. I wish torise,
very quickly, but to support the motion of Delegate
Schiltz. If this is going to be defeated because it’s
an experiment, keep in mind that the federal Con-
stitution was-contained a whole series of experi-
ments, and they were thought to be quite suitable
for use in a constitution, so I don’t think anything
should be ruled out completely simply because it’s
new, any more than it should be accepted for that
reason. Here we do have an opportunity, I feel, as
Mr. Schiltz has expressed, to do something impor-
tant. I don’t know how many ofyou have ever been
asked to contribute to a judicial campaign. I
haven’t, and as a consequence I have never contri-
buted to one. Makes me feel a little uneasy, to tell
you the truth. Somebody’s doing it, because they
can’t wage that campaign without it, and I’d rest
easier knowing that there wasn’t somebody in
there ahead of me who might have gotten a little
influence. We pay for all things, of course, some
way or other, so the objection, I think, that as a
taxpayer we’re not going to pay for this isn’treally
valid. We are going to pay for it. Somehow they get
it around to us, and I feel this should be taken as a
very serious possible reform and that in the wis-
dom of the Legislature they can decide how far to
implement it with the provision of funds, but that
this is something we really ought to take a good
look at, and I’m certainly hopeful that it will get
support.

CHAIRMAN GRAYBILL: Very well, the
issue now arises on Mr. Schiltz’s motion that a
Section 16 be added concerning campaign
expenses, the same as is shown on page 38 as
separate majority proposal on campaign ex-
penses. I have explained it to you. We’ll use the
voting machine. So many as are in favor, please

vote Aye; and so many as are opposed, please vote
No. Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Have all the
delegates voted?

(No response)

CHAIRMAN GRAYBILL: Close the bal-
lot. Take the ballot, please.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson,J . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson.0 . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Aronow................................Ay e
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Berg.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock...............................Ay e
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman, ............................. Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
c am. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Gate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate..............................Absen  t
C onover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
C ross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Dahood................................Ay e
Davis...............................Absen  t
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck.................................Absen t
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart ............................... Nay
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper.................................Ay e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Holland................................Ay e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
James.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lorello.................................Ay e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton ............................ Nay
Rebal................................. Nay
Reich&  Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder.................................Ay e
Rollins.................................Ay e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz.................................Ay e
Side&s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Swanberg..............................Ay  e
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

Wagner .Absent
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Warden................................Aye
W i l s o n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Woodmansey Nay
Mr. Chairman Aye

CLERK SMITH: Mr. President, 46 voting
Aye, 45 voting No.

CHAIRMAN GRAYBILL: 46 delegates
having voted Aye, 45 delegates voting No, Section
15 is adopted. Now, ladies and gentlemen of the
committee, we have only one more matter that’s
been brought up to us, and that concerns the jus-
tice of the peace. Therefore, I’m going to propose
that we go right ahead, rather than have a recess.
Mr. Harrington, may we read your amendment to
provide for a Section 16?

Mr. Harrington’s amendment-

DELEGATE ESKILDSEN: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, we do have two other sections here. They are
in the Constitution as we now have it. Will we be
doing anything with those, or will they just be
considered because they’re in the old Constitution
that we are adopting them?

CHAIRMAN GRAYBILL: I don’t think
that-

DELEGATE ESKILDSEN: There’s the
exemption law and another section besides that-
I can remember-in the Judiciary Committee. We
had them before us.

CHAIRMAN GRAYBILL: Well, just a
moment. Mr. Eskildsen, we voted to go down the
minority report; and we’ve gone down the minor-
ity report; and we’ve picked up everything we’ve
passed; and so, unless somebody makes an
amendment, we’re all through, as far as I can see.

Mr. Holland, isn’t that correct?

DELEGATE HOLLAND: No, there are
two unanimous proposals at page 65.

CHAIRMAN GRAYBILL: Oh. Well, let’s
see. Wait a minute then. I see. Well, I still think we
ought not to have a recess. I think we’ll be through
here in a few minutes. Mr. Harrington, your pro-
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posal  is to have-add a Section 16, which would
be the same as on page 45, is that right?

DELEGATE HARRINGTON: (Inaudi-
ble) Mr. Chairman.

CHAIRMAN GRAYBILL: No. It’s the
same as the majority’s Section 16 on page 8, and it
happens to be proposed Section 16. May the clerk
read it?

DELEGATE HARRINGTON: Yes, Mr.
Chairman.

CHAIRMAN GRAYBILL: All right,
clerk, page 8, Section 16, of the majority report,
beginning at line 26. Will you please read.

CLERK SMITH: “Section 16, Justices of
the peace-election, qualifications, compensa-
tion, jurisdiction. There shall be elected in each
county at least one justice of the peace, with quali-
fications, training, and monthly compensation as
provided by law, who shall hold office for the term
of four years. There shall be provided facilities for
such justices so that their duties may be performed
in dignified surroundings. Justice Courts shall
have such original jurisdiction within their
respective counties as may be prescribed by law.
They shall not have trial jurisdiction in any crimi-
nal case designated a felony, except as examining
courts. The Legislature may provide for additional
justices of the peace in each county or other types
of courts below the District Court level as is
deemed necessary.” Section 16, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well. Mr.
Harrington has proposed an amendment to add a
Section 16 to the Judicial Article, the same as
Section 16 on page 8 of the majority report.

Mr. Harrington.

DELEGATE HARRINGTON: Mr. Chair-
man, I move that when the committee does rise
and report, after having under consideration the
new Section 16 of the Judicial Committee Article,
that the same do pass.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Harring-
ton.

DELEGATE HARRINGTON: Saturday
afternoon, it took us about, I’d say, five minutes to
completely wipe the Justice of the Peace Courts off
the books as far as the Constitution is concerned. I
feel, as many Montanans feel, that the Justice of

the Peace Court--or the poor man’s court is
another name for it, or the people’s court-is one
court that should be maintained in the Constitu-
tion. Now, the article-Section 16 in the majority
report does set forth that there shall be qualifica-
tions, and I believe that there should be reform in
these courts, but I do believe that these courts
should remain. These are the only courts in Mon-
tana that a citizen can appear before them without
the benefit of lawyer, and I feel that it’s very
important that these be maintained. And I feel as
we go through the procedure this afternoon, we
have wiped out quite a few jobs-1 don’t mean
jobs, I mean quite a few constitutional positions-
and I feel that this particular section should be
passed and maintained. However, I do feel that
the qualifications should be set and reforms
should set into these courts, but I feel they are
important. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman.
George Harper, you asked someone to wave a flag
when we started talking about the people’s court.
Here it is. The majority report, which is now the
amendment proposed by Delegate Harrington,
would put in the Constitution an elected people’s
court. What is the difference between that and the
minority report? The minority report simply says,
leave it up to the Legislature. I don’t want to leave
it up to the Legislature. I want elected people’s
courts in this Constitution. Now, this majority
report does many things that the citizens council
wanted. It abolishes this fee-sharing system. It
requires that they be on a monthly compensation.
It directs the Legislature to establish minimum
training and qualifications. Now, how does this
work under the present system-and the amend-
ment here would upgrade them. But under the
present system, for $3.50 you can file a complaint.
That’s all it costs you and you don’t need a lawyer,
which means that if your neighbor backs across
your lawn and crushes your bike, you can sit down
without an attorney and draw a complaint and
he’s in court. You can serve the summons  yourself.
If you think the JP might not believe that it was
validly served, you can pay the sheriff $1 and his
mileage and have him served, and that’s all that’s
necessary. And the reason I cite this example, I
want to show you what the difference can be
between keeping them elected in this Constitution
and letting the Legislature, perhaps, adopt a plan
such as the Montana Plan where a committee
appoints a magistrate. When you have your trial,
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let’s assume this justice of the peace, or whatever
you want to call him, says he’s going to throw you
out of court because he didn’t like the color of your
bicycle to begin with. What do you do if you have
an elected JP? You can run against him. Or you
can get your neighbor on the other side, Fanny
Belle Nickleberry,  who is an honest, uprighteous
citizen, and you can campaign up and down the
street-Fanny Bell for JP-and  get her elected
and defeat this incumbent who is arbitrary. What
can you do if it’s an appointive system? I suppose
you can go searching for the committee or council
that appointed him. And what can you do when
you get there? Presumably he’s a friend of theirs or
they wouldn’t have appointed him in the first
place, and what if you don’t get satisfaction from
the committee that appointed this magistrate?
There’s no way you can get rid of the committee. I
submit that this is a very serious constitutional
question. The majority plan meets head-on all the
criticisms of the present system and in addition
requires that they be elected so they’re responsive
to the delegates, to the citizens of Montana, and
not to the committee that appointed them. In addi-
tion, there’s a practical reason. We are all assum-
ing, under the minority plan, that t,here  is going to
be some level of people’s court. We just as well call
them justices of the peace so we don’t have 200
incumbent judges around the state saying,
“They’ve abolished me.” Lord only knows what’s
going to happen. In addition, it preserves the right
of appeal to the District Court. I know you couldn’t
get Bob Kelleher from Billings to take care of your
appeal from JP Court to District Cow&,  but in Pol-
son we can get it done for the price of a good
bicycle. Under the Montana Plan, if you had to
appeal from the appointed magistrate’s decision,
it would be straight to the Supreme Court of Mon-
tana, and even in Polson we couldn’t get that done
without you getting into the bicycle business. I
urgently support the amendment and urge the
delegates to consider this.

CHAIRMAN GRAYBILL: Mrs. Warden.

DELEGATE WARDEN: Mr. President, I
would just like to say that just because they don’t
happen to be in the Constitution doesn’t mean that
they don’t have to be elected. I personally think
that they could very well beelected, that theLegis-
lature could so decide, and I think that to put them
in the Constitution would be not doing a very good
service to Montana.

CHAIRMAN GRAYBILL: Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
I have a question. Are we talking about Mr. Har-
rington’s proposal or are we talking about the
majority proposal? I’d like to ask him if he’d yield
to a question.

CHAIRMAN GRAYBILL: All right, he
may yield, but the answer to your question is, Mr.
Furlong--or, Mr. Harrington proposed an amend-
ment, the text of which is Section 16 of the major-
ity report, on page 8, Justices of the peace-
election, qualification, compensation and juris-
diction. If you want to find the text of what he
proposed, it’s on page 8 and 9 of the booklet, in the
majority report.

Mr. Harrington, will you yield?

DELEGATE HARRINGTON: Yes, I will
yield, Mr. Chairman. Yes, what I was doing is
taking this exactly from Section 16, on page 8 and
9 of the majority report.

CHAIRMAN GRAYBILL: Mr. Heliker.

DELEGATE HELIKER: Mr. Chairman, I
rise to a point of order. I read the proceedings of
Saturday, which says that Section 1 of the major-
ity report be adopted as the first action of the
Committee of the Whole which was reported to the
Convention, and this is an amendment to Section
1. Are we talking about reconsideration?

CHAIRMAN GRAYBILL: No, sir. Sec-
tion 1 was adopted. It may or may not be amended
on reconsideration, I don’t know; but in any event,
Mr. Harrington has proposed adding another sec-
tion concerning justices of the peace.

Mr. Ask.

DELEGATE ASK: Mr. Chairman, I rise in
support of Mr. Harrington’s motion to adopt Sec-
tion 16 of the majority report. I concur on what’s
been said by the other persons speaking on this
matter, and I’ll just add one more thought to this.
We covered the Supreme Court today-that we
have indicated that they consider approximately
200 cases-1 think that was the figure. We have28
district judges in the State of Montana; I don’t
know the number of cases that they consider. And
now we’re coming to the courts of Montana that
handle far the majority of all of the cases filed in
Montana, and by the minority report we’re going
to completely ignore them. Here’s a court that the
people can go to in every community and the num-
ber of cases-the highway cases, all types of
cases-and I don’t think we should ignore them in



1142 MONTANA CONSTITUTIONAL CONVENTION

the Constitution, and I think this particular sec-
tion, reducing it down to one instead of two in
every township, providing for compensation-
monthly compensation-and training and qualifi-
cations certainly improves the old Constitution,
and I think that’s what we were sent here to do-to
improve it. This section certainly improves the
Justice Court system. Also, you will note this
section provides that the Legislature can also pro-
vide for other courts below the District Court level
if it’s deemed necessary, so we are not necessarily
locking in the Justice Court as the only lower
court. But I think they’re important enough to the
people of Montana that we should retain this par-
ticular section in this wording. Thank YOU.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, I rise
in opposition to this amendment and to this pro-
posed section; I think it’s 18-16.  I thought yester-
day and this morning we had very ably taken care
of the inferior court system. We gave it flexibility,
the likes of which it’s never had before. We tried to
set up a system that will grow, that will go on for
future generations and adapt to their problems
with facilities the likes of which our Constitution
has never given us before. I don’t believe that we
should lock in any lower court into the Constitu-
tion. I am a confirmed believer in two constitu-
tional courts, that being the Supreme Court and
the District Court. I believe that courts on the
lower level should be flexible, should be adjust-
able, and I do not believe in designating them also
as constitutional courts, regardless of what you
call them. Now, we, this morning, discussed all
kinds of possibilities that may be handled under
the minority article as it was adopted pursuant to
the concurrent jurisdiction theory. If we adhere to
that, we have given to this judicial system great
flexibility. We can provide from here on out for any
number of kinds of courts, for any number of
methods of selection on the lower level. We leave it
to the Legislature, and it can be done over the
years--not just for ourselves, but for our children;
and I am opposed to imposing any particular
lower court system on them at all.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. Chairman,
I realize the sense of this Convention is &at  they
don’t seem to care what the citizens want, and I
think they’re going to find out when they put this
thing up to a vote. But for the information of the

delegates, in citizen suggestions-those are sug-
gestions referred by the Chair to the Judicial
Committee-if my memory serves me correct, 117
citizen suggestions were for the retention of the
Justice Court within the Constitution, 6 were
against.

CHAIRMAN GRAYBILL: Mr. Harlow.

DELEGATE HARLOW: Mr. Chairman, I
talked with a group of people in my community
yesterday in a telephone conversation, and the
master of ceremonies at the other end of the line
polled the entire adult group, and they were all in
favor of disposing of the justices of peace. We have
no need to redebate this question on Justice
Courts. We decided it once this morning, and I
think it is unnecessary to bring it up and try to add
it into the Constitution. We have been deleting
these legislative proposals all along, and I hope we
continue to delete this one.

CHAIRMAN GRAYBILL: Mrs. Reich&.

DELEGATE REICHERT: Mr. Chairman,
I wish to speak in opposition to Mr. Harrington’s
amendment. I think there is no need to mention
justices of the peace in our Constitution. The very
fact that 31 out of the 50 state Constitutions do not
mention justices of the peace-1 think there is
meaning to this. And I want to say that in 1962,
when there was an amendment on the ballot-
there was an amendment to remove mention of
justice of the peace from our Constitution-and at
that time, this failed by only 1,173 votes, and I
think now that the people in the state are ready to
dispose of names. I’m sure that we’re going to have
a justice of the peace system, whatever it’s called.
We’re going to have Small Claims Courts. I’m cer-
tain the Legislature is going to handle this well,
but I think, as Mr. Berg said, there’s no need to
lock in the term “justice of the peace” in our new
Constitution.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman, I
am opposed to the justice ofthe peace system as we
have it now, but I favor the amendment of Dele-
gate Harrington.  I think when the majority pro-
posal, which represents the basis for Delegate
Harrington’s proposal, is examined, it is giving us
precisely what we want in the State of Montana. It
has given us the Small Claims Court that is going
to affect more citizens than any other branch of
our judicial system. If we are going to set forth in
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OUF Constitution a Supreme Court and a District
Court and we are going to outline the type of struc-
ture that we want in that particular area of judi-
cial concern, then why don’t we complete the task?
And if we’re going to be judicial architects, let’s
finish the job. Let’s make sure the temple ofjustice
has all of its pillars, and the one pillar that’s going
to be missing now is the one with respect to the
Small Claims Court. That’s the one where the citi-
zen wants to take his 500.dollar  case or his 1,000.
dollar case. That’s the type of case the lawyer
doesn’t want in his office. He wants that in a
Small Claims Court. He wants the citizen to be
able to take care of that matter without having to
spend money to retain an attorney. What bothers
everybody here, I think, that is bothered is the fact
that we’re using the term “justice of the peace”. I
see no magic in that term. It’s as good a term as
any that can be evolved at the moment, whether
you use the term “magistrate”, “small claims
judge”, or any other particular synonym that you
might come up with. I say that if we look at that
particular proposal that Delegate Harrington  has
brought forth before us now, we have a proposal
that gets away from the reason for the critique
that’s been leveled against the Justice Court in the
past, and I say it’s up to us here, as delegates of the
people, to make sure that we have provided a total
system of justice for the citizens of the State of
Montana, and we must complete it by enacting
some type of provision for the Small Claims Court.
And this delegate proposal now fills that particu-
lar task. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Pember-
ton.

DELEGATE PEMBERTON: Thank you,
Mr. Chairman. I come from probably one of the
smallest counties in the State of Montana, prob-
ably the-one ofthe most remote. We are a hundred
miles from public transportation; we would be a
hundred miles from a district judge. There is no
way that I would possibly not have the people of
these rural areas taken care of. In the now past
Montana Plan, every place that it said except for
rural Montana, grass roots, jackrabbits, sage-
brush-it doesn’t matter; that’s it, that’s what I
represent. These specifications were put into the
plan so that in case there was an attorney had to
be there and was not available, a responsible per-
son from the community could be appointed to fill
this place. By eliminating or not using these in the
Constitution, I feel that the Legislature will very

well take care of the people of Montana the same
that everyone here in this delegation would feel
about it. Mr. Holland referred to a poll that he had,
a few minutes ago. I have the results of a poll here
that he sent out and wrote and devised to all the
attorneys in-Montana, and of the 532 who an-
swered the polls and the figures came back, 434 of
them said that Justice Courts should not continue
to be a constitutional court; 67 said they thought
they should. I think this is a very goad time of the
season-it’s a very good time in this Convention,
possibly, to say “draw near with faith”. I have

CHAIRMAN GRAYBILL: Mr. Barnard.

DELEGATE BARNARD: Mr. President, I
rise in support of Delegate Harrington’s motion.
At home, I think 90 percent of the people are in
favor of retaining the Justice Courtsin the Consti-
tution; and I can tell you people this much: if you
want to retain any kind of local court, small
courts, in your areas, this is the place to put it.
Don’t leave it to the Legislature.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. President, I
move an amendment to Delegate Harrington’s
motion in the following words: “In establishing
any inferior court system, the Legislature shall
require the judges thereof be elected by the
people.”

CHAIRMAN GRAYBILL: Will you writs
that down. Do I understand that’s a substitute
motion for the entire Section 16 as he proposed it?

DELEGATE JOYCE: Yes, Mr. President.
May I be heard?

CHAIRMAN GRAYBILL: Just a mo-
ment. Mr. Joyce has proposed a substitute motion
for Mr. Harrington’s motion, which was Section
16 on page 8. The substance of the substitute
motion is: “In establishing any inferior court sys-
tem, the Legislatwe  shall require that the judges
thereof be elected by the people.”

Mr. Joyce.

DELEGATE JOYCE: Mr. President, in
support of this motion-this proposed amendment
which I just drew offthe top of my head-listening
to the arguments here, it seems to me that the
problem is this: the justices of the peace around the
state, apparently, and the people in the rural areas
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are concerned that there may be abolished justices
of peace as we presently know them. And, of
course, no one in their right mind can do that,
because in the rural areas you must have magis-
trates and they can’t always be-magistrates,
judges, whatever you want to call them-someone
to administer the petty criminal offenses and the
small claims and to arraign people who are picked
up on criminal offenses. But it seems to me that
using the word “justice of the peace” doesn’t add
anything to it. It ties into the Legislature a particu-
lar term, and the principle that it seems to me we
established here this morning in the Supreme
Court and in the District Court is that these judges
should be elected, and it seems to me my amend-
ment should satisfy everybody in that it simply
provides that the Legislature can set up any infe-
rior court system that it wishes. It may have two or
three Small Claims Courts, criminal-small crimi-
nal courts, arraigning courts-whatever you want
to call them. I would think that in some c&ties
the Legislature might want to have four or five, if
it’s a large area where people have to travel, but
that the principle we’re trying to establish is that
whatever kind ofinferiorcourtsystem  theLegisla-
ture  set up, and I’m perfectly willing to let the
Legislature set up any kind of a system that the
people want as time goes on-1 think that if we
establish the principle that whoever mans these
courts be elected by the people, why, then, we
should have satisfied everybody.

CHAIRMAN GRAYBILL: Mr. Harring-
ton.

DELEGATE HARRINGTON: Mr. Chair-
man, I rise to oppose Mr. Joyce’s motion. I feel
Section 16, Justice of the Peace-election, qualifi-
cation, compensation and jurisdiction, is satisfac-
tory. I feel this is-1 would stand on this
particular-as it is written in Section 16. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Eck.

DELEGATE ECK: Mr. Chairman, would
Mr. Joyce yield to a question?

CHAIRMAN GRAYBILL: Mr. Joyce?

DELEGATE JOYCE: I shall.

DELEGATE ECK: Mr. Joyce, would this
apply to municipal Police Courts?

DELEGATE JOYCE: Well, I think that

the jurisdiction to establish-this particular
section-Mr. Harrington doesn’t address himself
to the so-called municipal Police Courts. I think
that the Legislature, having plenary powers, can
set up Police Courts-as they call them, municipal
courts--with the municipalities and so that-1
wouldn’t think that either Mr. Harrington’s pro-
posal or mine would necessarily apply to that, but
mine would come closer to it in that any inferior
court system that’s set up below the level of the
District Court, I simply provide that the judges
thereof shall be elected. So, I don’t know if I’ve
answered your question-it seems to me that what
the--we’re in the Judicial Article, and Delegate
Harrington’s proposal pertains to Justice Courts,
which are county courts, as we currently know
them; and I take it that’s what he intends to main-
tain, so that you’d have one justice of the peace in
each county, and it neither-his proposal does not
address itself to the so-called Police Court.

CHAIRMAN GRAYBILL: Mr. Joyce,
your answer does not seem to be an answer; and,
Mrs. Eck, the plain language here would seem to
imply an answer of “yes”. (Laughter)

DELEGATE ECK: Mr. Chairman, that’s
what I was afraid of, and I would certainly oppose
breaking down our system of Police Courts now
and requiring municipalities to elect their Police
Courts.

CHAIRMAN GRAYBILL: Very well. The
issue arises on Mr. Joyce’s motion to substitute. in
place of the Section 16 that Mr. Harrington  has
proposed, a section which would say: “In estab-
lishing any inferior court systems, the Legislature
shall require the judges thereof be elected by the
people.”

Mr. Wilson.

DELEGATE WILSON: I ask for a roll call
vote.

CHAIRMAN GRAYBILL: Very well,
we’ll have a roll call. So many as shall be in favor
of that, please vote Aye on the voting machine; so
many as are opposed, please vote No. Have all the
delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)
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CHAIRMAN GRAYBILL: The vote is
closed. Please tally it.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Anderson,J. . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Ask., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B a t e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
BOwman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Cross...............................Absen  t
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Garlington.............................Ay  e
Gysler.................................Ay e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Hanson, RS. . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Holland................................Ay e

Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen t
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce..................................Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Kelleher. . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Rebal.................................  N a y
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Sparks.................................Ay e
speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Van Buskirk...........................Ay e
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Wilson.................................Ay e
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Mr. Chairman . . . . . . . . . . . . . . . . . . . . . . . . N a y

CLERK HANSON: Mr. Chairman, 16 dele-
gates voting Aye, 73 voting No.
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CHAIRMAN GRAYBILL: 73 delegates
having voted No and only 16 Aye, that motion
fails. We’re now considering again Mr. Harring-
ton’s addition of a Section 16, the text of which is
on page 8 and 9.

Mr. Harrington,  do you want to close?

DELEGATE HARRINGTON: Yes, Mr.
Chairman. Fellow delegates, I think this is awry,
very important point we’ve come to in this Con-
vention. We have worked on a people’srepresenta-
tive. We have worked for probate lawyers, and I
think now-we’ve called these “progressive”.
Many of the people that have called these progres-
sive now find that the Justice of the Peace Courts
or courts of this kind are not progressive. I say
these are progressive, and I say this is the last
place that the people will have their voice, and I

hope the delegates will vote in favor of this, Thank
you; and I’d ask for a roll call vote on this, Mr.
Chairman.

CHAIRMAN GRAYBILL:  V e r y  w e l l ,
we’ll have a roll call vote. So many delegates as
shall be in favor of adding a Section 16 to the
Judicial Article, calling for justices of the peace-
elections, qualifications, compensation and juris-
diction, as shown on page 8 and 9, vote Yes on the
voting machine; so many as opposed, vote No.
Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL:  V e r y  w e l l ,
we’ll close the ballot.

Aasheim...............................Aye
Anderson,J.  . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Anderson, 0.. .Absent
Arbanas Nay
A m e s s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Aronow................................Aye
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Ask....................................Aye
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Bates Aye
Belcher  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
B e r g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Berthelson Nay
Blaylock Nay
Blend Nay

Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bmwn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Cate................................Absen  t
Champoux ............................ Nay
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Dahood.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
D rum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Eskildsen..............................Ay  e
Etchart................................Ay  e
Felt....................................Ay  e
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Hanson, R.S........................... .Aye
Hanson, R. .Aye
Harbaugh  Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
H arper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
H arrmgton. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland................................Ay  e
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce..................................Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold...............................Ay  e
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lorello.................................Ay  e
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel..............................Ay  e
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe ............................... Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
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Noble..................................Aye
Nutting................................Aye
Payne Nay
Pemberton Nay
Rebal..................................Aye
Reichert Nay
Robinson ..___...__..__...._.....,,.,,  Nay
Roeder................................  Nay
Rollins.. Nay
Romney  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Rygg  Nay
Scanlin .._..__.  Nay
Schiltz  Aye
Siderius................................Aye
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Skari Nay
Sparks.. Nay
Speer  ..__....__..__..._....__.._....  N a y
Studer Aye
Sullivan Aye
S w a n b e r g . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
To& ..__...___..__....._..__.,_.,,..,  Nay
VanBuskirk...........................Aye
Vermillion Nay
Wagner................................Aye
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Warden _.  _.  _.  _.  _.  Nay
W’l~son................................  Nay
Woodmansey Nay
Mr. Chairman Nay

unanimous proposals on separate matters pre-
sented by the Judiciary Committee.

Mr. Holland. Well, it would be Section 17 and
18, Mr. Holland.

DELEGATE HOLLAND: Mr. Chairman,
I move that when this committee does arise and
report, after having under consideration Section
Number 17 and 18-did you say?-Section
Number 17, that the same-that it recommend the
same be adopted.

Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND:  T h i s  w a s
assigned by the Chair to the Judiciary Committee.
It is adopted unanimously in the same language
as the previous Constitution, the entire committee
having voted that there was no need for any
changes.

CHAIRMAN GRAYBILL: All right, let’s
take Section 17, which is Exemption laws. “The
Legislative Assembly shall enact liberal home-
stead and exemption laws.” Is there any discus-
sion? (No response) All those in favor of Mr.
Holland’s motion that when this committee does
rise and report, it shall recommend that the same
be adopted, say Aye.

DELEGATES: Aye.

CLERK HANSON: Mr. Chairman, 47 dele-
gates voting Aye, 45 voting No.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: 47 delegates
having voted Aye and 45 having voted No, Section
16, as shown on page 8 and 9, is adopted.

Mr. Leuthold, for what purpose do you arise?

DELEGATE LEUTHOLD: I’d like to
make a motion.

CHAIRMAN GRAYBILL: What’s the
nature of your motion? I have some other motions
up here to consider and yours isn’t here in writing,
but go ahead. What’s the nature of your motion?

CHAIRMAN GRAYBILL: It’s adopted.
Now, we’ll take Section 18 separately. “Per-
petuities. No perpetuities shall be allowed, except
for charitable purposes.” Is there any discussion
of Section 18?  (No response) All in favor of Section
18-of Mr. Holland’s motion that when thie com-
mittee does arise and report, that it shall
recommend that Section 18 be adopted, please say
Aye.

DELEGATES: Aye.

DELEGATE LEUTHOLD: I’d like to
move to reconsider our action on killing proposed
Section 14 on probate attorneys and-

DELEGATE ESKILDSEN: He didn’t
make it for 18. He only made it for 17.

CHAIRMAN GRAYBILL: I see.

CHAIRMAN GRAYBILL: Mr. Leuthold, DELEGATE ESKILDSEN:  I move that
you’re out of order. We’re notready  to proceed with when this committee does arise and report, after
reconsiderations. Now, if the delegates will turn to having had under consideration Section 18, that
page-what’s the page, Mr.-55-65, there are two the same be adopted.
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CHAIRMAN GRAYBILL: Very well-on
Mr. Eskildsen’s motion that perpetuities be
adopted when the committee does arise and report,
all in favor say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: It’s adopted.
Excuse me. Now, the Chair has before it a motion
by Mr. Harrington  to amend Section 1 and a
motion by Mr. Blaylock--or  to reconsider Section
l-to reconsider Section 8. If there are other
motions ,to reconsider, get them in writing and
send them up to the Chair.

Mr. Harrington, do you think it’s necesary
now to reconsider Section l?

DELEGATE HARRINGTON: Mr. Chair-
man, I feel that I can withdraw this at this time,
due to the other-

CHAIRMAN GRAYBILL: Yours is with-
drawn.

Mr. Blaylock, you have a motion to reconsider
Section 8’

DELEGATE BLAYLOCK: Yes, Mr.
Chairman, at line 29.

CHAIRMAN GRAYBILL: Page 43 at line
29.

DELEGATE BLAYLOCK: Page 43 at line
29.

CHAIRMAN GRAYBILL: Mr. Blaylock,
do you want to make your motion?

DELEGATE BLAYLOCK: Yes. After the
word “position”-

CHAIRMAN GRAYBILL: No, I want you
to make your motion.

DELEGATE BLAYLOCK: Oh, I see. I
move to reconsider Section 8 at line 29.

CHAIRMAN GRAYBILL: Mr. Blaylock,
did you vote on the prevailing side?

DELEGATE BLAYLOCK: Yes, I did.

CHAIRMAN GRAYBILL: All right, hav-
ing voted on the prevailing side, Mr. Blaylock
wishes to amend Section 8, on page 43. And Mr.
Blaylock, explain briefly your purpose.

DELEGATE BLAYLOCK: My purpose is
to allow judges to run for other judicial positions.
As it is now-and if you remember, I asked Mr.
Berg if they were precluded from doing that, and
he said yes. So, on line 29, after the word
“position”, strike the period and put in a comma
and add this language: “but’‘-have you got it?-
“but a judge may file for another judicial posi-
tion without forfeiture of the judicial position
he holds”. I’ll read the whole thing again:
“A judge may file for another judicial position
without forfeiture of the judicial position he
holds.”

CHAIRMAN GRAYBILL: I take it, Mr.
Blaylock, that it’s your position in this proposal
that he may not run for a different judicial office
than a judicial one, but he may run for a judicial
one without forfeit.

DELEGATE BLAYLOCK: Yes.

CHAIRMAN GRAYBILL: All right, Mr.
Blaylock, you’ve explained that. Do you feel it’s
necessary to explain it further before we vote on
your motion to reconsider?

DELEGATE BLAYLOCK: No. I’m per-
fectly willing to vote on it.

CHAIRMAN GRAYBILL: Is there other
discussion? (No response) Very well, the motion is
whether or not to reconsider Section 8, and par-
ticularly the language on lines 28 and 29 on page
43 of Section 8, to allow an amendment such as
that outlined by Mr. Blaylock. All those in favor of
such motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it.

Mr. Blaylock.

DELEGATE BLAYLOCK: I’ll be very
brief. My feeling on this is that people who have
been elected to the State Legislature up here-say
they’ve been elected for four years-if they’re in
midterm and an election comes up, then they’re
free to file for another position-say, Congress or
for a position in the Executive--and if they lose,
they don’t forfeit their position, say, as senator, if
we’re in the bicameral or if we’re in the unicam-
eral; position is for four years, they don’t forfeit
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that. Then, if we-in the judicial area, if a judge-
a district judge sitting and there’s an opening
comes up on the Supreme Court and that district
judge wishes to try for that position and he’s a
good judge, why should we preclude him from run-
ning if he wants to? So I have voted consistently to
allow judges to run to be elected, and I don’t think
that we should preclude our district judges from
their desire to serve on the Montana State
Supreme Court.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. President,
would Mr. Blaylock yield to a question?

DELEGATE BLAYLOCK: Yes.

DELEGATE DAVIS: Mr. Blaylock, now
that we have justice of the peace in the Consti-
tution, we are hopeful that they will be attorneys,
too. Would your amendment exclude them from
trying to move up in a like manner to the position
of District Court judge?

DELEGATE BLAYLOCK: No, my-

DELEGATE DAVIS: Would they be
judge, or would you have to put justice ofthepeace
in there?

DELEGATE BLAYLOCK: Well, I would
think if they were qualified to serve on the
Supreme Court and they hold a judicial position,
my language says they would not forfeit the judi-
cial position that they hold.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Would you yield to
another question?

DELEGATE BLAYLOCK: Yes.

DELEGATE DAVIS: I mean a justice of
the peace wanting to run for the District Court job,
would he have to surrender his position?

DELEGATE BLAYLOCK: I wouldn’t
think so, no.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I
can see some difficulty with this. I can see the
possibility of what we call the Hugh Adair syn-
drome. A few years ago, when he was Chief Jus-
tice, the job of associate justice became open at a

higher rate of pay than what he was getting as
Chief Justice, so he even resigned as Chief Justice
and ran for associate justice to get the higher pay
and eliminated Jimmy Freebourne  as a result of it,
which may have been good or bad-1 take no
stand on that. But it seems to me you could get
some vendettas going on in that Supreme Court,
and the more popular man would wipe out the one
he didn’t like. I’m not so sure I like it.

CHAIRMAN GRAYBILL: Mr. Skari.

DELEGATE SKARI: Mr. President, I sup-
port Mr. Blaylock on this. I was a little uneasy this
morning when we passed over it, and I thought
perhaps I didn’t fully understand it, but it seems to
me that the District judges-the District Court
should serve as a training ground for the high
court, and it would seem to me to be of great advan-
tage and I support Mr. Blaylock on this.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman, I
rise in support of Mr. Blaylock’s motion. I think
there is-we should leave an opening for a good
judge, a trial judge, to move into the Supreme
Court, or if there’s a lawyer justice of the peace
that has the qualifications, he should be able to
move on up to the District Court or even the
Supreme Court if he thinks he has a chance to win
the election and has the qualifications.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Mr. Chairman, I
don’t want to prolong this, but I did work with
Chet about--with this amendment. He asked me
about it. After the vote had been taken. We were
both concerned; we both feel that judges should be
able-that is, district judges should be able to, if
they’re capable, be elevated on up to the bench.
They probably are the best-qualified timber for
the Supreme Court, and it would be a shame to
prevent them from doing that.

CHAIRMAN GRAYBILL: Very well, the
question arises on Mr. Blaylock’s motion to amend
Section 8, on page 43, by adding to the sentence in
line 28 and 29 the following words-the sentence
now reads: “Filing for another elective public
office results in forfeiture of a judicial position.”
He wants to put a comma, “but a judge may file for
another judicial position without forfeiture of the
judicial position he holds.” So many as shall be in
favor of that amendment, say Aye.
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DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: It’s approved.
Mr. Berg, will you make a motion that when this
committee does arise and report, after having
under consideration Section 8 as amended, that
the same be recommended for adoption.

DELEGATE BERG: I so move.

CHAIRMAN GRAYBILL: All in favor,
say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: Section 8 is
adopted. Now, Mrs. Mansfield, you have a request
up here concerning Section 6, and your request
says you move to reconsider our action in killing
the amendment of Section 6, page 42. Now, my
notes show that Section 6, which begins in the
bottom of 41-“terms and pay of judges”--was
adopted as is. There was a motion this morning to
amend it from “6” to “8” and from “4” to “6” years,
and that failed, so I see nothing in Section 6 that
isn’t adopted. Now, what is your pleasure?

Mrs. Mansfield.

DELEGATE MANSFIELD: Mr. Presi-
dent, this is the section on the terms that was
killed this morning, and I voted on the prevailing
side and I want-wish to reconsider this.

CHAIRMAN GRAYBILL: Well, I don’t
believe Section 6 was killed. Now, somebody can
correct me if I’m wrong. What section is it that
you’re after? I don’t see any language-

DELEGATE MANSFIELD: It’s under-

CHAIRMAN GRAYBILL: -the first nine
lines of page 42. That was adopted as is this morn-
ing.

DELEGATE MANSFIELD: Yes, it’s line
4, 5, 6 and 7 that we-Mr. Garlington’s amend-
ment.

C H A I R M A N  G R A Y B I L L :  A l l  r i g h t ,
what’s the-you want to open Section 6 so that we
can consider lines 4, 5, 6 and 7-that’s Mr. Gar-

lington’s  amendment concerning making the
Supreme Court “6” to “8” and the District Court
“4” to “6”. Is that right?

DELEGATE MANSFIELD: Yes, Mr.
President.

CHAIRMAN GRAYBILL: And having
voted on the prevailing side, you wish the body to
open consideration of Section 6, is that right?

DELEGATE MANSFIELD: Yes, Mr.
President.

CHAIRMAN GRAYBILL: And your pur-
pose is to amend those four lines again?

DELEGATE MANSFIELD: Yes, sir

CHAIRMAN GRAYBILL: Does anyone
have any question about Mrs. Mansfield’s motion
to reconsider Section 6? Any debates? (No
response) All in favor of reconsidering Section 6,
please say Aye.

DELEGATES: Aye

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No

CHAIRMAN GRAYBILL: The Noes have
it, and the motion fails.

DELEGATE HARPER: Mr. Chairman, I
call for a division of the house.

CHAIRMAN GRAYBILL: All right, we’ll
use the voting machines. All those in favor, vote
Aye; and all opposed, vote No. Have all the dele-
gates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

C H A I R M A N  G R A Y B I L L :  T h e  C h a i r
appears to have been in error, 56 having voted to
reconsider and 41 having voted No, it will be re-
considered.

Mrs. Mansfield.

DELEGATE MANSFIELD: Mr. Presi-
dent, I’d like to turn it over  to Mr. Garlington.

CHAIRMAN GRAYBILL: Mr. Garling-
ton.
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DELEGATE GARLINGTON: Mr. Chair-
man. I feel we acted hastily this afternoon in con-
sidering this matter, and because it has such deep
and long-range significance in the judicial struc-
ture that we are forging here, I just feel that we
should look in our hearts and see whether, really,
we are building a sound Judiciary by keeping it
under these completely minimum limitations
which have been clearly pointed out. And I ear-
nestly request that we take this step, because I
think it is completely compatible with our basic
goal, which is to construct for the people of Mon-
tana for the long-range future, as Mr. Aronow so
well pointed out, a court which is really the salva-
tion of the people’s rights which we are endeavor-
ing to construct in the rest of this Constitution.

CHAIRMAN GRAYBILL: The Chair will
ascribe to you, Mr. Garlington, a motion to amend
Section 6 by changing the number “6” to “8” on
line 5 and by changing number “4” to “6” on line 7
on page 42. That’s what we did this afternoon. You
will be-1 ascribe that motion to you. The sense of
the motion is to raise the term of the Supreme
Court from 6 to 8 years and the District Court from
4 to 6 years. Is there discussion?

Mrs. Blend.

DELEGATE BLEND: I would like to point
out to you some cold, hard facts about8-  and 6.year
terms in view of the fact that we also voted to pay
the campaign expenses of the judges, and I urge
you to vote for this amendment to reduce the cost
to the citizens on the campaign levels. Thank you.

CHAIRMAN GRAYBILL: Mr. McCarvel.

DELEGATE McCARVEL: Mr. Chair-
man, having voted on the prevailing side this
morning, I feel that this needed a little more
debate; and Mrs. Blend took the words out of my
mouth before I got up, because I feel the taxpayer
needs a break on this also, so I support the 8 and 6.

CHAIRMAN GRAYBILL: Mr. Scanlin.

DELEGATE SCANLIN: Mr. Chairman,
could I offer a substitute motion?

CHAIRMAN GRAYBILL: You could.

DELEGATE SCANLIN: Eliminate lines
4, 5,6 and 7, leave lines 8 and 9 to read: “Terms of
office for judges shall be provided by law.”

CHAIRMAN GRAYBILL: Mr. Scanlin’s

substitute motion is to take the terms of the
Supreme Court and District Court judges out of the
article and leave the sentence in that says: “Terms
of office for other judges shall be provided by law.”
Do you want to take out the word “other” and say,
“Terms of office for judges shall be provided by
law”?

DELEGATE SCANLIN: That’s right, Mr.
Chairman.

C H A I R M A N  G R A Y B I L L :  I n  o t h e r
words, Mr. Scanlin’s substitute motion would let
the Legislature set the terms of office for the
Supreme Court, District Court and other judges. Is
there discussion?

Mr. Hanson.

DELEGATE ROD HANSON: Mr. Presi-
dent, could I ask Mr. Scanlin a question?

CHAIRMAN GRAYBILL: Mr. Scanlin,
will you yield?

DELEGATE SCANLIN: I yield, Mr.
Chairman.

DELEGATE ROD HANSON: Mr. Scan-
lin, is your purpose here to cut the cost for the
taxpayer even further by having the judges
elected for life?

DELEGATE SCANLIN: I trust the Legis-
lature.

C H A I R M A N  G R A Y B I L L :  I s  there
further discussion?

Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
for a long time during this session, I have been
noticing a predilection on the part of the member-
ship to pass the buck along all the way. We are
going to have a commission do this, a committee
do that, and we are washing our hands of it just
like Pontius Pilate washed his hands of every-
thing that came before him. I want to say that if
you push these judges of the Supreme Court into a
place where they are going to sit for 8 years and
the district judges for 6 years, some of us are not
even going to live out their first term, and the rest
of the people are not going to know even who the
judges are by the time they come around for elec-
tion the next time. I think that we’re doing the
people of Montana a disservice by taking these
people away from their control. You elect a man
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who’s on the Supreme Court now-any of them-
to another 8.year term and he’s had it. (Laughter) I
want to tell you, he’s not only had it, but the people
of Montana have had it. (Laughter) I think that
Mr. Scanlin is doing a service to the people of
Montana if he can turn this over to the Legisla-
ture, just as we’re turning almost everything else
over to them.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. President
[Chairman] and delegates, I don’t want to talky  on
Mr. Scanlin’s proposal, but if a man is elected
judge when he’s 60-50-69 years old, in 8 years
he’d be 77.

CHAIRMAN GRAYBILL: Mr. Eskildsen,
you have the mike.

DELEGATE ESKILDSEN: Mr. Chair-
man, members. I’d just like to point out that when
we finally get to voting on Order of Business
Number 5, that-and I’m referring to what Mrs.
Blend has said-that in order to save a little
money, maybe we should pass this for 8 years. I’d
just like to point out to you, when we get to Order of
Business Number 5, it’s very possible, very possi-
ble that one particular section that we’re going to
pour the old money into the campaign fund, might
die in this body. It was a pretty close vote. And I
imagine that the newspapers will pick this up
quite readily, and we’ll be getting some little
response from home pretty soon about supporting
the campaign fund for the poor old judges. So I
wouldn’t let that be an item that would make my
vote change one way or the other. I’d just look at
the fact that 8 years is too long as far as I’m
concerned.

CHAIRMAN GRAYBILL: Mr. Siderius.

DELEGATE SIDERIUS: I also think 8
years is a little too long. For instance, if we do not
like the judges or if they do-

CHAIRMAN GRAYBILL: A little louder.

DELEGATE SIDERIUS: -if they do not
do what we think they should do, why, we can get
rid of them at the end of 6 years.

CHAIRMAN GRAYBILL: Mrs. Babcock.

DELEGATE BABCOCK: Mr. Chairman,
I rise in opposition to this amendment and I would
certainly-I did not vote on the prevailing side for

the campaign funds, but I would certainly urge
that we reconsider that, also, and not use this as
an influence on our vote in this issue. Thank you.

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: Mr. Chair-
man, in connection with Mr. Scanlin’s suggestion
that we turn this over to the Legislature, I refer to
Volume V of our production, which has a number
of comparable constitutions, and I find that the
ones of Alaska, Hawaii, Michigan, New Jersey,
Puerto Rico, and the model, which were the ones
that were provided by the preparatory commis-
sion as an example for us, all do contain a term
proviso for the justices of the Supreme Court. So, it
is not the common pattern to buck it over to the
Legislature, but to reach a decision on the subject.
With respect to the comment that 8 years is too
long, I just want to remind the delegates that,
based on the experience of the rest of the states
around the United States, which I think are not
altogether different than Montana, they do not
seem to have problems over going to terms that
run from 8 on up to 15 years to life. If we timidly
reach as far as 8, we will really have not gone too
far.

CHAIRMAN GRAYBILL: Mr. Choate

DELEGATE CHOATE: Not that it has a
lot to do with our Convention, what’s being done
in North Dakota, but I find in their newly written
document they provide 10 years for a Supreme
Court justice and 6 on their District Court. I really
do think it has some bearing in this Convention,
though, that it would give us a better quality of
judges, when you consider that he has to seriously
consider giving up a practice to run for a term that
may be considered, in his opinion, a little short at6
years, or 4 in the case of a District Judge. Now, I do
favor 6 and 8 years on these terms. Thank you.

CHAIRMAN GRAYBILL: Mr. Davis

DELEGATE DAVIS: Mr. President
[Chairman], I would like to point out that in the
North Dakota proposal, they are elected by the
people. Here you have a committee that’s going to
recommend who’s going to be judge and then the
Governor is going to appoint him and you’re not
going to get another look at him, as far as you
wanting your right to vote, for 8 years or 6 years,
as the case may be.

CHAIRMAN GRAYBILL: Mr. Schiltz.
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DELEGATE SCHILTZ: Mr. Chairman,
whatever number we adopt, the question is
whether the Legislature ought to do it or the Con-
stitution ought to do it, and I think the Constitu-
tion ought to do it and I think we ought to get on
with that question.

CHAIRMAN GRAYBILL: Very well, the
question is on Mr. Scanlin’s motion to delete lines
4 through 7, which means deleting the terms of the
Supreme Court justice and the District Court jus-
tice and saying the terms of office for judges will
be as provided by law. So many as are in favor of
Mr. Scanlin’s motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The motion
fails. Now, we’re discussing Mr. Garlington’s
motion to raise Supreme Court judges from “6” to
“8” and District Court judges from “4” to “6”. IS
there further discussion?

Mr. Martin-are you standing, Mr. Martin?

DELEGATE MARTIN: No, I’m sorry.

CHAIRMAN GRAYBILL: Mr. Eskildsen,
were you standing?

DELEGATE ESKILDSEN: I ask for a roll
call vote.

CHAIRMAN GRAYBILL: Very well. So
many as are in favor of raising the term of the
Supreme Court justices to “8” and the district
court justices to “6” in Section 6, please vote Aye;
and those opposed, vote No. Have all the delegates
voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Very well, take
the vote.

Aasheim Nay
Anderson, J. Nay
Anderson, 0..  Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Arness.  Nay
Aronow  Nay
Artz ..__.,..,,..,.__..__....._.......  N a y

Ask, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg...................................Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blaylock...............................Ay  e
Blend..................................Ay  e
Bowman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choate.................................Ay  e
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dle alley . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum..................................Ay  e
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington.............................Ay  e
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson R. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
He l iker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce..................................Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Laendorf...............................Ay  e
Lorello.................................Ay  e
M ha oney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin.................................Ay  e
McCarvel..............................Ay  e
McDonough ........................... .Aye
McKeon .............................. Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin.................................Ay  e
Monroe................................Ay  e
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton.............................Ay  e
Rebal.................................  Nay
Reichert . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder.................................Ay  e
Rollins.................................Ay  e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
S h’ltc 1 z . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
S’nnon . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks.................................Ay  e
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Van Buskirk .......................... Nay
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner................................Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mr. Chairman ........................ Nay

CLERK HANSON: Mr. Chairman, 49 dele-
gates voting Aye, 48 voting No.

amended, that when it does rise and report, that it
pass and adopt and approve the same.

CHAIRMAN GRAYBILL: So many as
shall be in favor of adopting Section 6, as
amended, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it.

DELEGATE AASHEIM: Mr. President
[Chairman].

CHAIRMAN GRAYBILL: Mr. Aasheim,
for what purpose do you arise?

DELEGATE AASHEIM: I’m rising to
reconsider our action in adopting Section 8.

CHAIRMAN GRAYBILL: Well, you’ve
got to send it up here in writing to me so that you
can get in line. Mr. Conover,  would you like to
explain what you want to do with Section 16?
Section 16 is the justices ofthe peace, adopted 47 to
45.

Mr. Conover,  do you want to make a motion to
reconsider Section 16; is that right?

DELEGATE CONOVER:  Mr. President,
having voted on the prevailing side, I would like to
make a motion to reconsider Section 16. Thank
you, Mr. President.

CHAIRMAN GRAYBILL: And what is
your purpose in-you may state your purpose for
the body, shortly.

CHAIRMAN GRAYBILL: 49 delegates
having voted Aye and 48 having voted No, the
terms of the Supreme Court judges are now 8 and
the District Court judges now 6. Mr. Berg, will you
make a motion-or Mr. Holland-will one of you
make a motion that we readopt Section 6?

Mr. Berg.

DELEGATE CONOVER: I voted for this,
but my purpose for this was that I feel that, in the
general government, that this article come up
under this Local Government-that will take care
of this.

CHAIRMAN GRAYBILL :  In  o ther
words, if your motion prevails, you will make a
motion to delete Section 16; is that right?

DELEGATE CONOVER:  Yes, sir

DELEGATE BERG: Mr. Chairman, I CHAIRMAN GRAYBILL: Very well, is
move that this committee, having had under con- there further discussion? (No response) The ques-
sideration Section 6 of the minority report, as tion arises on the motion of Mr. Conover  that we
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reconsider Section 16, concerning justices of the
peace.

DELEGATE HARRINGTON: May we
have a roll call on that, please?

CHAIRMAN GRAYBILL: So many as
are in favor of that, please vote Aye on the voting
machine; so many as are opposed, vote No.

DELEGATE BERG: Mr. Chairman.

CHAIRMAN GRAYBILL: Just a minute.
Do you want to discuss it?

DELEGATE BERG: I want to-1 would
like to ask Mr. Ask to yield to a question.

CHAIRMAN GRAYBILL: All right, we’ll
cancel the vote. Mr. Clerk, cancel the vote.

DELEGATE BERG: Have you included
Justices of the Peace in your proposed Local
Government section?

DELEGATE ASK: No, we have not. We
considered that as part of the Judiciary Article,
and we never even considered it as I can recall.

DELEGATE BERG: But you’ve consider-
ed every other county office?

DELEGATE ASK: Yes, including Clerk
of the District Court and County Attorneys; we
included them.

DELEGATE BERG: And would you be
willing, then, to include the Justices of the Peace
as a county office with the other county offices?

DELEGATE ASK: Well, I don’t know if I
can speak for the committee, but I assume we
could consider it at that time.

DELEGATE BERG: Thank you.

CHAIRMAN GRAYBILL: Very well, the
question now arises on a roll call vote on whether
or not to reconsider Section 16-Mr. Conover’s
motion to reconsider Section 16. All those in favor,
vote Aye; opposed, vote No. Have all the delegates
voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate, wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Very well,
record the vote.

Aasheim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, J. Nay
Anderson.0 . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Arness.................................Ay  e
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates...............................Absen  t
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Berg...................................Ay  e
Berthelson . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Blaylock...............................Ay  e
Blend..................................Ay  e
Bowman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Champoux.............................Ay  e
Choate.................................Ay  e
C onover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dle aney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen...........................Absen  t
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt ................................... Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong................................Ay  e
Garlington.............................Ay  e
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Hanson, RS . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ha&w.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
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Holland ............................... Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf...............................Ay  e
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
M ha oney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon .............................. Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin.................................Ay  e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Rebal.................................  Nay
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Roeder.................................Ay  e
Rollins.................................Ay  e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
S’nnon . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks.................................Ay  e
S p e w . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
To&. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Van Buskirk .......................... .Aye
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden................................Ay  e
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Mr. Chairman . . . . . . . . . . . . . . . . . . . . . . . . . Aye

CLERK HANSON: Mr. Chairman, 55 dele-
gates voting Aye, 41 voting No.

CHAIRMAN GRAYBILL: 55 delegates
having voted Aye, we will reconsider Section 16.

Mr. Conover.

DELEGATE CONOVER:  Mr. President,
my purpose with this is like-has been mentioned,
and if it’s possible, I’m for electing a justice of the
peace. And if it’s possible, I’d like to have it
brought up in the Local Government if thatcan  be
done, Mr. Ask.

CHAIRMAN GRAYBILL: Well, are you
making a motion to delete Section 16 as we
adopted it?

DELEGATE CONOVER:  Yes, I want to
delete Section 16-all  of Section 16.

CHAIRMAN GRAYBILL: Very well, the
motion is on the deletion of Section 16. Have you
got anything-

All right, Mr. Harrington.

DELEGATE HARRINGTON: As I see it
now, we’re going around and around and around;
and every vote that we have two or three votes
difference, we’re going to reconsider. Now, maybe
if we come back about an hour or two from now,
maybe we can reconsider again. In other words,
this last vote was fairly close, so maybe we could
come back in another hour for the third time. Now,
the only problem we’re running into here with this
Convention, it seems, is if you pass something the
first time and if it’s fairly close, the next time we
can reverse it. So it’s better to lose it the first time
and come back and try it for the second time, it
seems like. In other words, this seems to be the
game plan by some of the delegates here. Now, I
oppose the motion by Delegate Conover.  I feel that
we are putting something off that could be done
right now and should be done now. It’s part of the
judicial system and should be remained part of the
judicial system, and I just can’t imagine how peo-
ple on the outside looking at this type of a Conven-
tion-we vote for something, then we reject it, then
we turn around and vote for it again. Now, we
should start making up our minds one way or
another--either we’re going to accept something
or reject it-but this idea of bringing things up
over  and over and over again-1 can’t see how
we’re possibly going to get anywhere with this-
not here or outside the Convention when we leave.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Berg.



VERBATIM TRANSCRIPT, FEBRUARY 29,1972 1157

DELEGATE BERG: Mr. Chairman, I
think if you put the Justice of the Peace in with the
other county offices, you will be treating him,
then, equally with every other designated county
office. Now, we recognize him as a county officer.
We recognize that they are going to be a commu-
nity officer. We-in the Local Government provi-
sions, there is provisions for options within each
community as to how they want to treat or con-
tinue these offices. I think the people that live with
the Justice of the Peace in their individual areas
ought to be able to deal with them there, and I do
know that there will be a considerable difference
of attitude in an urban community as compared to
a rural community. I think this would be simply
giving to the people the same right in the treat-
ment of the Justice of the Peace as it would be with
any other county office. I think we ought to
seriously consider this. I don’t know of any reason
why we should segregate and designate this
purely county, local office from any other office
that is contained in Local Government, Now, I
recognize that, of course, Justices of the Peace have
always been considered judicial offices, and I
think they should be, and I think their dignity
should be achieved, but I do not believe in making
them constitutional offices as we have already
done. I recognize now the sense of the Convention
to do this, but I think you should put them in the
communities where they really belong, just like
any other office.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman, I
oppose the motion for the reason that I think the
type of magistrate that we now designate Justice
of the Peace should stay within the Judiciary. His
court is going to represent the lowest level, the
most accessible level to the general public. We are
going to elevate that particular judge, Justice of
the Peace, or magistrate to a level of competency
never before experienced in the State of Montana.
His jurisdiction is going to be expanded, and the
problems that he will solve are going to be prob-
lems that have not been presented in Justice
Courts in the past. He is going to be part of the
judicial system. He is going to be immediately
below the District Judge. I assume that, in his
wisdom, on occasion, he will seek advice and guid-
ance from the District Court. He is part of that arm
of government, and that’s where he belongs, and
he should stay within the Judiciary system as it’s
outlined and constructed by this Constitution.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: (Inaudible)

DELEGATE HOLLAND: The statement
by Mr. Ask that the Local Government would con-
sider putting them in, of course, is-as Mr. Ask
well knows-1 don’t think he intended-this late
in the Convention at all. The committee report of
Local Government has been completed and for-
warded to the Committee of the Whole and now, if
I remember correctly, on General Orders. That
committee no longer has any power to do any-
thing. There’s no Justice of the Peace mentioned
in there. I want to speak about Section 16, which
this-1 can’t remember the name, I think it was
Section 16, which has been adopted already by
this. What we attempted to do is to upgrade the
office of JP. We had testimony these JPs were
holding court in railroad cars, in their automo-
biles, on their tractors, anywhere they could find
it-someone would be taken before them by a
peace officer, and the justice would be dispensed
right then and there. We had testimony that these
men weren’t trained, that they didn’t have the
proper qualifications for the office. We considered
eliminating them completely and decided to
upgrade the office. First, to restrict-to make-to
lower the number from a minimum of four to a
minimum of one but provide that, with qualifica-
tions, training-he would have to have such quali-
fications and training as would be provided by
law, by the Legislature, and have a monthly com-
pensation rather than a fee system. And he alao
would hold his office for four years, and it also in
there is-this is provided, that there shall be pro-
vided facilities for such justice so that their duties
may be performed in a dignified surroundings. We
also provide they shall have such original juris-
diction. We also provide that they will not have
trial jurisdiction in criminal cases. We provide
everything that should be provided in a Judicial
Article. Now, I don’t know who convinced the dele-
gates here to change their mind, and we’re going
to suddenly spring over to Oscar Anderson’s-
take it out of the Judicial Article-take a court out
of the Judicial Article; suddenly spring over
there-but it’s obviously people who don’t want a
Justice Court, because once we get over to Oscar
Anderson where they don’t have the proper proce-
dure, someone’s going to make an amendment
that we add that to county government. It’s not a
county office; it’s a judicial office. You’re going to
eliminate all the good things this committee has
done just because the vote was close and, as Mr.
Harrington  once says, someone has come up here
and decided it was a close vote, and now we’re
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going to get you to change your mind based on
what-the question asked of Mr. Ask, could you
include it into the Local Government. If this is all
the thinking this Convention is going to do, if this
is all the qualifications they’re going to provide for
a JP, then I suggest that they’d better forget about
anything about the Judicial Article and just put it
all over in Local Government and let the county
commissioners set up the whole thing for them. I
urge you resist the motion to reconsider.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: Yes, Mr. Presi-
dent, I rise in support of the motion by Mr. Con-
over to delete Section 16. It’s amazing to me how
anyone, if you’ve read the Judiciary report, Num-
ber 14, could arrive at the conclusion that you
should lock into a constitution the JP system, It, in
detail, goes into what has happened in 31 states
and how they have either had to amend their con-
stitution, have a constitutional convention or
something so they can get this locked-in JP sys-
tem out. Since 1945 the Legislature in Montana
has been trying to update and revamp the JP sys-
tem. They have failed thus far. I submit if the JP
system is as good as a great many of you think it
is, it doesn’t need to be locked into the Constitu-
tion because the Legislature will continue it. If it’s
not, leave them free to do something else. In Sec-
tion 16 we are mandating that there shall be a JP
elected in each county. In Section 1 we provided
that there shall be a Supreme Court and District
Court and any other courts that the Legislature
may decide to establish. Okay, look at what you
have done. They may establish a system of JP
Courts, a system of Small Claims Courts, a system
of Magistrate Courts, but they have to have a JP
system. Now, if they do not like the JP system,
they can create another system. You have left it to
the Legislature to establish the qualifications, the
jurisdiction, the salary, et cetera, of the JP Courts.
If they do not like the JP Courts, we may have a JP
elected in each county of the State of Montana
receiving $2 a year salary. The qualifications-
they may have to be Ph.D.s. I mean, this is un-
reasonable. You are mandating that they do
something, yet you’re trying to give them flexibil-
ity. The North Dakota Constitution was referred
to awhile ago. Their Judicial Article makes no
mention of the JP system. It’s just inconceivable
to me that we should embark on this path that we
have been embarking on-no change at all, but
keep the status quo. It’s just-1 just can’t believe it.

CHAIRMAN GRAYBILL: Mr. Campbell.

DELEGATE CAMPBELL: Mr. Chair-
man, I rise to support Delegate Conover’s motion
to delete Section 16. As you may know, I am a
practicing attorney in Missoula, and I practice
before Judge E. Gardner Brownlee, who is a close
friend of mine and who has workedmore than any
judge, any justice, in the state with the justices of
the peace. He has had more seminars, and he has
written a book that is used by all the justices ofthe
peace, and he certainly has their respect. He, more
than any man, has supported the Justices of the

Peace, and I have been in close contact with him
ever since the Montana Plan was first proposed.
He opposed the Montana Plan. I discussed it with
him in detail, and I discussed what he felt about
deleting references to the Justices of the Peace in
the new proposed Constitution. He said that it was
his personal opinion that he would favor and that
the associations of the Justices of the Peace would,
with his strong recommendation, would favor
deletion of reference to them in the Constitution
without abolishing the office, and letting the
Legislature set their qualifications and their con-
tinuance. I feel that if this man, who has their
respect, can say this-that he believes that this is
the right thing to do in the new Constitution-I
certainly support him, and I think we should back
him up, and I think that anyone who feels this in
itself is going to abolish the Justice of the Peace
system does not have the faith that E. Gardner
Brow&e  has in our Legislature, so I strongly urge
that we accept Delegate Conover’s proposal.
Thank you.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: There is only one
statistic. I don’t care whether you leave the justi-
ces in or out of the Constitution, but I think in all
fairness that all of our statistic people forget the
fact that in 1961 the people voted on this and left
the Justice of the Peace in. So you may ignore
them if you want, but they’ll let you know how
they feel.

CHAIRMAN GRAYBILL: Very well. Mr.
Harrington,  do you wish to close? Wait a minute.

Mrs. Reich&.

DELEGATE REICHERT: I’d like to re-
iterate again, it was lost by only 1,178 votes.
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But as far as this, I am in favor of deletion,
and the reason that reconsideration was made
was that eight people were absent from this
chamber, and in a vote as close as 47 to 45, I think
those who are not here deserve a right to vote.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: I avoided discussing
this when the question was first before us, but I
rise in opposition to the proposal of Delegate Con-
over. During the earlier debates, someone said no
one in their right mind would think that the in-
ferior court system would be abolished, so let’s
leave it up to the Legislature. Now, there might be
some people who would find a flaw in the combina-
tion of those two statements, and particularly
people from perhaps the jackrabbit counties,
where they’re not going to have many legislators
to represent them. They might say, “That’s not
exactly the crowd we want to leave this to.” And
they might think, as has been recently mentioned
as an argument supposedly in support of this
proposition-we’re told the Legislature has
wrestled with this problem for years and years
and years, trying to bring it up to better standards,
and they can’t get it done. But now we’re saying,
“Leave it up to them.” Members of the com-
mittee-or of the Convention, I say, take a good
look at the language that we are particularly vot-
ing on and think about our committee system.
This came from the majority report of the Com-
mittee on the Judiciary. It was given great con-
sideration. It is drafted in a way that I had not
thought anyone could propose a modernization of
the justice of the peace system in Montana, which
lays down a framework and yet leaves sufficient
flexibility for the Legislature so that it can use it to
the extent that is proper and can substitute some-
thing else to the extent that they may need it. I
have had the unfortunate experience, too, of try
ing in the Legislature to improve upon our justice
of the peace system and failed, and I tell you, they
can bring a lot of heat to bear, sure, on the elec-
torate. They can bring more heat to bear, I’ll
guarantee you, on the members of the legislative
body. They’ve got them pinned down in one spot
where they can cinder& their fire on them, and
they can bring it in from all sides. And these
things seem to be going pretty good in theLegisla-
ture  battles, and then all of a sudden the support
falls away and you don’t get any improvement. If
you don’t go for this, I can just about tell you that
the best hope you’ll get will be that either the law
school or the bar association will come up with

some kind of a proposal, and it probably will not
involve the election of the justice of the peace. One
to a county? My goodness, I think we’re doggone
lucky that we had a committee that labored and
produced something this admirable and that we
now have a chance to reaffirm the decision we
made and leave it in the Constitution. It certainly
improves our chances of success, and it’s a small
price to pay if you think it violates something. I
earnestly ask you, exercise this openness that we
talk about and open your minds now. Look at
what’s before you and decide whether it’s meri-
torious or not.

CHAIRMAN GRAYBILL: Mr. Harring-
ton, do you want to close?

DELEGATE HARRINGTON: We’ve

heard that the North Dakotans did something-
matter of fact, I think since we’ve been in this
Convention I’ve heard more about North Dakota
than, I think, what we’ve done ourselves, and I
have all the admiration in the world for Judge
Brownlee  and he feels that this is not the thing to
do, but I think it basically comes down to the point
that we are writing this Constitution for the peo-
ple, and I think it all-as we go around the horn on
this, you’re going to find that the majority of the
people throughout the state feel that we should
have these Justices of the Peace Courts, and I
think that any delegate here will find it through
communication with the people back home-
they’ll find the words “the people’s court”, “the
poor man’s court”-all of these names are used.
And again I plead the case of the Justice of the
Peace Courts, that they remain. We have set up a
new type of court. We have put qualifications on
them. I can’t see why this Convention will turn
this down. If we do turn them down, I think we’re
going to have a little problem with it. Thank you.

CHAIRMAN GRAYBILL: Very well, the
issue arises on Mr. Conover’s motion to reconsider
Section 16, which passed, and then upon his
motion to delete Section 16 as adopted.

DELEGATE MCNEIL: I would like to ask
for a roll call.

CHAIRMAN GRAYBILL: Very well. So
many as shall be in favor of deleting Section 16,
please vote Aye; so many as shall be opposed,
please vote No.

DELEGATE AASHEIM: Mr. Chairman.
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CHAIRMAN GRAYBILL: We are in the
middle of a vote, Mr.-for what purpose do you
arise?

DELEGATE AASHEIM: I’d like to have
you explain the motion. I’m not clear.

CHAIRMAN GRAYBILL: All right, the
motion is that Mr. Conover  moves that we delete
Section 16. Now, we passed, awhile ago, Section
16, which puts justices of the peace in the Con-
stitution. The motion is to delete that out of the
Constitution. If you’re in favor of the motion, vote
Yes, to delete. If you’re against the motion, vote
No, to retain it in the Constitution.

DELEGATE AASHEIM: You said the
motion was also reconsidered, and I thought we
had passed on the reconsideration.

CHAIRMAN GRAYBILL: We passed the
motion to reconsider; and now if you want to vote
to delete Section 16, you vote Aye; if you want to
vote to leave it in, you vote No. Have all the dele-
iates voted?

(No response)

CHAIRMAN GRAYBILL: Any delegate
wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Very well,
tally the vote.

Aasheim Nay
Anderson,J...........................  Nay
Anderson, 0.. Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Arness.................................Aye
ArOnOw............................... Nay
Artz _.................................  Nay
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Babcock _.  Nay
Barnard Nay
B a t e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  N a y
Belcher  Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Berth&on Aye
Blaylock...............................Aye
Blend..................................Aye
Bowman...............................Aye
Brazier Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Bugbee  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Cain...................................Aye

Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Gate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux.............................Ay  e
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck....................................Ay  e
E dr mann ............................. Nay
Eskildsen~. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Garlington.............................Ay  e
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank ............................. Aye
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson,R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Lore110 ................................ Nay
M ha oney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin.................................Ay  e
McCarvel.............................  Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin.................................Ay  e
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Rebal  Nay
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
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Robinson Aye
Roeder.................................Aye
Rollins Aye
Romney  .,.__.._.....__..__..__.......  N a y
Rygg  .,,...............................Aye
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Schiltz  Nay
Siderius...............................  Nay
S i m o n . . . . . . . . . Absent
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Sparks.. Aye
Speer  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Studer _.  _.  _.  Nay
Sullivan Nay
Swanberg. _.  _.  _.  _.  Nay
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Van Buskirk Nay
Vermillion Aye
Wagner.. _.  _.  _.  _.  _.  Nay
Ward . . . . . . . . . . . .._..._...._..._......  Nay
Warden................................Aye
Wilson . . . . . . . . ._...__  Aye
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Mr. Chairman Aye

CLERK HANSON: Mr. Chairman,45 dele-
gates voting Aye, 53 voting No.

CHAIRMAN GRAYBILL: 45 delegates
having voted Aye, 53 having voted No, the motion
fails and Section 16 is retained. Mr. Harrington,
do you want to make a motion that when this com-
mittee rises and reports, after having under con-
sideration Section 16, the same shall be recom-
mended for adoption?

DELEGATE HARRINGTON: Yes, Mr.
Chairman.

CHAIRMAN GRAYBILL: Very well. All
in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.
Now, Mr. Scanlin, you have a motion here to

reconsider Section 14. Do you wish to make that
motion?

DELEGATE SCANLIN: Mr. Chairman,
in courtesy to my good friend and new roommate
here, having voted on the prevailing side, I wish to
reconsider Section 14-Mr. Archie  Wilson’s pro-

posal  on the probate attorney--and I’ll just simply
call for a roll call vote. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well, the
motion is by Mr. Scanlin to reconsider Section 14.
Now, Section 14 is the probate attorney, which
was defeated awhile ago, and Mr. Scanlin, having
voted on the prevailing side, wants to reconsider
Section 14. He wants a roll call vote. All those in
favor of reconsidering Section 14, vote Aye; all
those opposed, vote No. Has every delegate voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Please tally
the vote.

Aasheim...............................Ay  e
Anderson,J............................Ay  e
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay-
Arness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend..................................Ay  e
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B raner. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate..............................Absen  t
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
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Eskildsen..............................Ay  e
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Garlington.............................Ay  e
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper.................................Ay  e
H arnngton. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher ........................... .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Loendorf. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
M ha oney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Pemberton ............................ Nay
Rebal.................................  Nay
R ’ h  telc er . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
R b’0 lnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius................................Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
S p e w . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e

S u l l i v a n
Swanberg..
Took
V a n  Buskirk
Verm11110n
W a g n e r
W a r d
W a r d e n
W i l s o n
Woodmansey
Mr. Chairman

......

......

......

......

......

......

......

......

......

......

......

..........

..........

..........

..........

..........

..........

..........

..........

..........

..........

..........

Nay
Nay
Nay
Nay
Nay
Nay
Nay
Nay
A y e
Nay
Nay

CLERK HANSON: Mr. Chairman, 28 dele-
gates voting Aye; 66 voting No.

CHAIRMAN GRAYBILL: 66 delegates
having voted No and only 28 Aye, the motion to
reconsider Section 14 is defeated.

Mr. Brazier, you have a motion to reconsider
Section 2 of-Section 2 we passed this morning,
and I’ll read it here in a minute, but Mr. Brazier, do
you wish to reconsider Section 2?

DELEGATE BRAZIER: I do, Mr. Presi-
dent [Chairman]. May I speak on the reasons for
my motion?

CHAIRMAN GRAYBILL: Well, make
your motion first.

DELEGATE BRAZIER: Mr. Chairman,
having voted on the prevailing side upon the
motion to adopt Section 2 of the Judicial Article, as
proposed by Mr. Melvin-or was it Mr. Schiltz?-

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE BRAZIER: -1 n<,w move
that we reconsider the same.

CHAIRMAN GRAYBILL: Very well.
Before you speak on it, let me read it to the body,
because this is the Judicial Committee proposal
that you got-it was the first thing we did this
morning. If you’ll look in your papers, you’ll find
it. It says: “Section 2, Supreme Court powers. The
Supreme Court has appellate jurisdiction, includ-
ing jurisdiction to hear and determine writs
appropriate to its appellate jurisdiction and origi-
nal jurisdiction to issue, hear and determine writs
of habeas corpus. It has general supervisory con-
trol over all other courts. It may make rules
governing appellate procedure, rules of practice
and procedure for all other courts, and rules of
admission to the bar and conduct of its members,”
Then we added: “Rules of procedure shall be sub-
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ject to approval or disapproval by the Legislature
in either of the two sessions following their
promulgation.” Mr. Brazier, do you want to
explain your purpose in moving to reconsider?

DELEGATE BRAZIER: I do, Mr. Chair-
man. Mr. Chairman and fellow delegates, for your
information; if you see merit in my motion to re-
consider, I will move that we strike from the pro-
vision as adopted that sentence contained on line
thereof which reads as follows: “It has general
supervisory control over all other courts.” Now,
the reason that I propose to make this motion is
that there have been a number of actions taken by
this body in the interim since the adoption of the
proposal. To put you back in perspective, you will
recall that I quizzed Mr. Schiltz  about the inten-
tion of the sentence, and Mr. Berg candidly volun-
teered that it was entirely likely under that
sentence that the Supreme Court would exert some
function other than the use of a remedial writ.
Now, since we have adopted that proposal, and in
the adoption of that proposal we have provided for
the following functions of the Supreme Court: the
use of remedial writs without limitation; and by
that I take it to mean that all remedial writs pres-
ently recognized by Montana jurisprudence,
including the writ of supervisory control, would
continue to have viability. We have provided for
the creation and administration and modification
of judicial districts. We have provided for the tem-
porary assignment of judges within those dis-
tricts. We have provided for rules governing
appellate procedure. We have provided for rules of
practice and procedure before courts. We have pro-
vided rules of admission to practice, and we have
provided for removal and discipline of judges. To
complicate the matter somewhat, we have also
deleted any mention of clerks of the Supreme
Court. Now, I will put it to you: if this court is
supposed to have a function under this general
supervisory control, the better practice would be to
spell it out. If there is to be no function, then the
better practice would be to delete that sentence,
because there’s no reason to have it in there.
Thank you, Mr. Chairman. That concludes my
remarks.

CHAIRMAN GRAYBILL: Very well, Mr.
Brazier has made a motion to reconsider Section 2,
the purpose being to take out of it the language
concerning general supervisory control over other
courts by the Supreme Court. So many as shall be
in favor of Mr. Brazier’s motion to reconsider Sec-
tion 2, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as
are opposed, please say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The reconsid-
eration is defeated. Very well, Mr. Harper and Mr.
Burkhardt, you have both moved to reconsider
Section 15, which is contained on page 38. That’s
the campaign expenses bit. Section 15 is on page
38. Mr. Burkhardt and Mr. Harper, which one of
you cares to make the motion?

Mr. Burkhardt.

DELEGATE BURKHARDT: Mr. Presi-
dent [Chairman], having voted with the prevail-
ing side and in fairness, because of the closeness of
the issue, I move that we reconsider this section,
and I’ll so move.

Mr. President [Chairman].

CHAIRMAN GRAYBILL: Just a minute
until I make my note here.

Mr. Burkhardt.

DELEGATE BURKHARDT: Mr. Presi-
dent-

CHAIRMAN GRAYBILL: Mr. Burkhardt
has moved to reconsider Section 15 on page 38,
which is the campaign expenditures section, and
has voted on the prevailing side. Mr. Burkhardt,
do you wish to explain your motion to reconsider?

DELEGATE BURKHARDT: I think I
perhaps did in the earlier statement. I’ll wait for
the vote and then would like to speak to it.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: When this issue was
up  before, I made a very gross misstatement of
fact, saying that you wouldn’t get a shot at these
people for six or eight years. I’m very sorry. I
didn’t vote on it. But I think this is one of the more
serious things we’ve done since we’ve gathered
here, when we’re providing campaign expenses to
run. I’m sure these offices are attractive enough-
we haven’t had campaign expenses before, and
we’ve always had plenty of candidates. And I
think it would be a mistake to put this in.

DELEGATE AASHEIM: Roll call vote.
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CHAIRMAN GRAYBILL: So many as-
there’s been a request for a roll call vote on recon-
sideration of Section 15. So many as are in favor of
reconsidering Section 15, please indicate by vot-
ing Aye on the voting machine; so many as are
opposed, vote No. Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Please take the
vote.

Aasheim...............................Ay  e
Anderson, J. . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Anderson,O............................Ay  e
Arbanas.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Ask....................................Ay  e
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bates.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Berg.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend..................................Ay  e
B owman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cate.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Champoux.............................Ay  e
Choate. ............................ .Absent
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Davis..................................Ay  e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Driscoll................................Ay  e
Drum..................................Ay  e
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen..............................Ay  e
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

Garlington.............................Ay  e
Gysler.................................Ay  e
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Hanson, R.S ........................... .Aye
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Ha-low . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Jho nson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Joyce..................................Ay  e
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold...............................Ay  e
Loendorf...............................Ay  e
Lore110 ................................ Nay
M ha oney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mansfield .............................. Aye
Martin ................................ Nay
McCarvel.............................  Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Noble..................................Ay  e
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Rebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
R b’o lnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin................................Ay  e
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
S’nnon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Absent
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks.................................Ay  e
S p e w . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Studer.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg..............................Ay  e
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
VanBuskirk...........................Ay  e
Verm11110n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
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Wagner................................Aye
Ward ._..,,....__..._...._............  Nay
Warden .Absent
W‘l1son................................. Aye
Woodmansey A y e
Mr. Chairman Nay

CLERK HANSON: Mr. Chairman, 61 dele-
gates voting Aye, 32 voting No.

CHAIRMAN GRAYBILL: 61 delegates
having voted Aye and only 32 No, the motion to
reconsider carries, and we are now reconsidering
Section 15 on page 38.

Mr. Burkhardt.

DELEGATE BURKHARDT: Mr. Chair-
man and fellow delegates, as a way of preparing
for going through this Judicial Article, I had a
friend-

C H A I R M A N  G R A Y B I L L :  M r .  Burk-
hardt, do you want to make a motion?

D E L E G A T E  B U R K H A R D T :  F i n e .  I
guess that at this point I would make a motion
that we delete this article as it’s now contained.

CHAIRMAN GRAYBILL: Mr. Burkhardt
makes a motion that we delete Section 15. Very
well, Mr.--go ahead.

DELEGATE BURKHARDT: As a way of
preparing for the article as we’ve been going
through it, and recognizing that much of the time
I’ve been over  my head in terms of what has been
discussed, I had a friend who’s had considerable
legal experience go through this article and make
notes in the margin, and one of his-most of his
notes have been very helpful. All of the critical
areas we’ve spent time on he hit pretty much on
target, and it was helpful to have his ideas. This
particular one, he writes, “It’s a good idea. I hope
it’s well debated before its death.” And I submit
that if it is a good idea, it can stand the light of day,
and this is the time to give it the light of day. I
would feel very badly if we nailed the lid down on a
coffin of a living possibility; and personally, I
don’t know if I’m bound to vote as I moved, but I’m
going to listen to it debated, if I may, and make
that decision after I have heard some further con-
versation on it. Thank you.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman,

members of the committee. I’ve been in politics
long enough to know when the handwriting is on
the wall, and I just saw it a minute ago. I want to
say very briefly that we have given a great deal of
lipservice here today about attracting people to
the Judiciary. We’re going to get these great fel-
lows who are going to run, and I’ll tell you what
we’re going to get to run. We’re going to get
nobody, because we’re going to lock in a bunch of
blue-ribbon committee appointed people, and
when the contest comes up, which it won’t, those
same people who got appointed by the blue-ribbon
committee are going to get the money. And the
poor devil who’s down there and says, “I would
like to be a judge”, and probably has as many or
more qualifications than the other fellow, is not
going to be able to match him dollar for dollar, and
he’s going to get whipped. And after about one
turn at that, you’re not going to have any more
candidates on this beautiful plan of Mason Mel-
vin’s You’re just not going to have any more can-
didates. Now, if you want to go back to the same
old shoddy system that we’ve had for years, and I
can give you book, chapter and verse on that
shoddy system, then you vote to reconsider this
thing and kill it, which I think you’re going to do
anyway; but I’m going to get on record as saying
that this shoddy system has incorporated in it
such things as candidates who list contributions
that have not, in fact, been made by the people to
whom they’re listed, and I can prove it if I need to.
This is the most-1 started out by saying this is the
most progressive thing that’s been in this body to
date, and it’s going to come some day, and it ought
to be in here right now. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Hanson.

DELEGATE ROD HANSON: Mr. Presi-
dent [Chairman], I rise to oppose the motion to
delete this section, and I’ll just say briefly that I
would just as soon  pay a few dollars in my tax bill
for this purpose than to pay itin  my utility bill and
have 22 percent added.

CHAIRMAN GRAYBILL: Mr. Dahood.

DELEGATE DAHOOD: Mr. Chairman,
I’m here for judicial reform. I think we’ve taken
steps in that direction. I think we’ve improved the
Judiciary. I think the people are going to respect us
for it, and they are going to appreciate the changes
that have been made. One of the great critiques
that’s been made about the judicial system of Mon-
tana, and the one issue that’s caused the tremen-
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dous  debate that’s been reflected here to sane
degree, has been the fact that we’ve had a locked-
in Judiciary by virtue of the fact that they have to
spend so much to campaign from one end of the
state to the other that only the so-called “big boys”
can afford to support them with enough campaign
funds so that they can be successful; and as a
consequence, being the imperfect human beings
that they are, just like the rest of us, sub-
consciously, at least, it has an effect upon their
decision and upon their work in our behalf as part
of the highest tribunal of this state. The real
answer, now that we have the system that we have
adopted, is to follow Delegate Schiltz and make
sure that they don’t have to go out like traditional
beggars and have the people with the deep pocket
give them the funds necessary to stay in office,
and that way we’re all going to get a better quality
of justice and get the type of decision that we’re
entitled to have in the temple of justice. I do have
one question for Jack Schiltz, however, that does
bother me, and I would ask at this timeifDelegate
Schiltz will yield for that question?

CHAIRMAN GRAYBILL: Mr. Schiltz?

DELEGATE SCHITZ: I yield.

DELEGATE DAHOOD: Jack, I like the
idea, of course. What does concern me-does this
proposal providethat anyone that wants to run for
judge qualifies for use of the state fund for cam-
paign purposes?

DELEGATE SCHILTZ: Only in the gen-
eral election.

DELEGATE DAHOOD: Thank you very
much.

(Delegate Aasheim in Chair of Committee of
the Whole)

CHAIRMAN AASHEIM: Mrs. Blend.

DELEGATE BLEND: Mr. Chairman, I
rise in opposition to the authorization of cam-
paign funds. Under the guise of using the type of
assumption that my friends and fellow lawyers
here today have used, I would like to point out that,
to me, as a lay person, it opens the door for the
citizens to finance the campaign expenditures of
the elected Executive officials and of the Legisla-
ture, which is something that I do not believe we
can overlook. Now that we have taken the word
“nonpartisan” out of the Judicial proposal, I think

that we are now enabling the judges to circulate
among the people to act as campaign candidates
and to operate within the party system, and I
object to the proposition of providing campaign

CHAIRMAN AASHEIM: Mr. Ha&w,  you
wanted to rise?

DELEGATE HARLOW: Mr. Chairman, I
support the proposal to delete this. We have heard
a lot about assorted relief measures for assorted
people-if this isn’t a relief measure for lawyers, I
never saw one. Why don’t we, as Delegate Blend
said, allow campaign funds for everyone? This is
entirely wrong.

CHAIRMAN AASHEIM Mr. Johnson

DELEGATE JOHNSON: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Johnson.

DELEGATE JOHNSON: I propose a sub-
stitute motion for all motions pending. On page 39
on this section-let’s see, on line 3, mark--well, it’s
page 39, on line 3, crc~ss  out “appropriate”, the
third word, and put in “set amount of’. And then
on line 10, at the end, cross out the word “appro-
priated”; on line 11, delete the word “and”.

CHAIRMAN AASHIEM: Mr. Johnson-

DELEGATE JOHNSON: Then this sec-
tion will read: “Campaign expenses. The Legisla-
tive Assembly shall set amount of funds for the
contested general election campaign expenses of
candidates for the offices of justices of the
Supreme Court and District Court judges and
shall enact laws regulating the amount, expendi-
ture and disposition thereof. No candidate for jus-
tice of the Supreme Court or District Court judge,
nor any person or persons in his or her behalf,
shall expend money in a campaign for the office in
excess ofthe amount authorized by theLegislative
Assembly.” This would equalize the poor man and
the rich man and the rich clubs and the poor clubs
and, I think, is a start toward the proper type of
campaign expenditure in the State of Montana.

CHAIRMAN AASHEIM: Mr. Johnson,
will you send up your amendments. Any discus-
sion on the amendment of Mr. Johnson?

Mr. Graybill.
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DELEGATE GRAYBILL: Mr. President
[Chairman], the amendment of Mr. Johnson goes
halfway, but I would like to speak to you seriously
about what I think is the true import ofSection  15.
Now, you people are worried about the public
treasury having to pay the expenses of some can-
didates. In the first place, the amount that the
public treasury would pay would be set by the
Legislature, and while it might err on the side of
setting it too low, I don’t think it would spend too
much of our money. The truth of the matter is that
in campaigns for judge and for chief-and for jus-
tice of the Supreme Court, great sums of money are
expended every time there is a contest. These sums
of money come from interested clients. Now, a
judge-a person who’s running for office-does
not go around--a judge that’s running for office
does not go around and get a dollar here and
a dollar there like someone running for the Legis-
lature. The people that run for justice of this
Supreme Court get large sums of money paid to
them, and they get it paid to them by people who
have important cases commonly before the courts.
Now, you figure out who that is; and these people
put up large sums of money. I don’t want to inter-
rogate Mr. Schiltz, but I can tell you that Mr.
Schiltz didn’t spend 5,000 or 10,000. I can tell you
that in his behalf, moneys that he collected, proba-
bly closer to 50,000 was spent; and on behalf of his
opponents, I can tell you that probably more than
that was spent. I know what a statewide cam-
paign costs, and you don’t buy those kind of offices
or run for them for that small amount of money.
Now, the whole issue is are we going to let the
Judiciary continue to get its money to run for con-
tested Supreme Court offices by getting it from big
court corporations and concerns who have a lot of
litigation in the Supreme Court? If we are, then kill
Section 15. But if you’re concerned, as Mr. Schiltz
is and as several of us are, that the Supreme Court
ought to be a place where the few clients whouseit
a lot ought not to be able to contribute large sums
to a Supreme Court candidate, then you’d better
vote for this or you’d better vote at least for Mr.
Johnson’s amendment, because that’s the only
way and the last chance, probably, you’re ever
going to have to straighten that situation out. The
idea that this is a lawyers’ relief bill is nonsense.
The people that it’s going to relieve is the common
people who have to go to that Supreme Court oc-
casionally against some major interest who is
there constantly. If you have to do that, this is
your last chance to contribute to somebody’s cam-
paign and make it pay, because if you don’t do it
now, you’re just not going to be able to contribute

enough to ever overcome the money that’s going to
be put up against you by those who do go often
enough and who do have the wherewithal to pay.
So you decide what you want to do, but here’s a
chance to reform our judicial system at the
Supreme Court level in a major way.

CHAIRMAN AASHEIM: Any further dis-
cussion on Johnson’s proposal?

Mrs. Payne.

DELEGATE PAYNE: May I ask Mr.
Johnson a question?

DELEGATE JOHNSON: I yield.

DELEGATE PAYNE:  I ’ m  w o n d e r i n g
how-you know, what kind of a law will you pass
to see that they don’t spend more than the set
amount? You know, right now, when people run
for the Legislature, they can spend what-a
$150? And then they can have as many clubs as
they need to. What would you-you know, what
else would you put in here to see that they only
spent the set amount?

DELEGATE JOHNSON: Well, that takes
a little research, I’m sure, but I do not have a set
amount at the moment. I think that in answer to
that question, that-

DELEGATE PAYNE: Yes, b u t  h o w
much-

DELEGATE JOHNSON: ---any amount
set w&ld  be okay because they’d all have an equal
chance-

CHAIRMAN AASHEIM: Please direct
your questions to the Chair, please.

DELEGATE PAYNE: Well, he hasn’t
answered my question. What I wanted to find out
is, what could you put in here so that whoever was
running for office would only spend that amount
of money?

CHAIRMAN AASHEIM: Will you yield,
Mr. Johnson?

DELEGATE JOHNSON: Yes, I yield, Mr.
Chairman. I would have that just put “as pre-
scribed by law”: that’s whatever the amount the
Legislature would set up. It would have to be a
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reasonable amount. It would be equal for every-
body.

DELEGATE PAYNE: Mr. Chairman, I
think Mr. Schiltz wants to say something. Did you
want to answer that question?

DELEGATE SCHILTZ: I can answer it
very simply. Obviously, Mr. Johnson hasn’t taken
a look at it. It says, “No candidate for the Supreme
Court or District Court, nor any person or persons
on his or her behalf, shall expend money on a
campaign for the office in excess of the amount”-
and, as Mr. Johnson has it, in excess of the
amount authorized by the Legislature.

CHAIRMAN AASHEIM: Any further dis-
cussion on Mr. Johnson’s proposal?

Mr. Brazier.

DELEGATE BRAZIER: Mr. Chairman.
As a matter of information, is a motion to amend
in order at this time?

CHAIRMAN AASHEIM: What did you
want to amend, Mr. Brazier?

DELEGATE BRAZIER: In substance, I
wanted to amend by striking out the reference to
District Court judges. It seems that all of our atten-
tion is directed at the Supreme Court judge race,
and by deleting District Court judges, we might
make it more palatable to those who might other-
wise be opposed.

CHAIRMAN AASHEIM: Mr. Brazier, I
believe you should amend Mr. Johnson’s amend-
ment at this time.

DELEGATE BRAZIER: All right. Then,
accordingly, I move to amend Mr. Johnson’s
motion by striking from line 5 on page 39, after the
word “Supreme Court”, the three words “and Dis-
trict Court”; and, further, by striking from line 8
on page 39, after the words “Supreme Court”, the
words  “or District Court judge comma”.

CHAIRMAN AASHEIM: All right, Mr.
Brazier.

DELEGATE BRAZIER: I submit my
motion without argument. I think my previous
comments speak for themselves.

CHAIRMAN AASHEIM: Any further dis-
cussion on Mr. Brazier’s amendments?

Mrs. Babcock.

DELEGATE BABCOCK: Would a motion
to pass for the day be in order?

CHAIRMAN AASHEIM: Yes, it would.

DELEGATE BABCOCK: I’d like to pass
this for the day and give this Convention a chance
to think about this overnight.

CHAIRMAN AASHEIM: I believe you
should pass until 9 o’clock tomorrow-

DELEGATE BABCOCK: Until 9 o’clock
tomorrow morning.

CHAIRMAN AASHEIM: The motion has
been made to pass consideration of this-amend-
ment, was it, Mrs. Babcock?

DELEGATE BABCOCK: Amendment,
whatever is in order.

CHAIRMAN AASHEIM: I believe the
motion would be, then, to pass consideration until
9 o’clock-the reconsideration and amendments
to Section 15. As many as are in favor of the
motion, say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Contrary?

DELEGATES: No.

CHAIRMAN AASHEIM: The motion is
lost. We arenow  back to Mr. Brazier’s amendment.
As many as are in favor of-

Mr. Schiltz.

DELEGATE SCHILTZ: I resist Mr. Bra-
zier’s amendment. I think what applies to one
court applies to another. What we’re after is to get
the best possible candidates we can get for any
judicial office.

CHAIRMAN AASHEIM: Mrs. Bates, are
you talking on Mr. Brazier’s amendment?

DELEGATE BATES: Yes, Mr. President
[Chairman].

CHAIRMAN AASHEIM: All right.

DELEGATE BATES: As far as District
Courts or Supreme Courts, I can’t see any differ-
ence. I feel that this is something that should be-
the entire section should be deleted. It is a
statutory matter. What if the Legislature fails to
appropriate one cent? It is absolutely verbiage,
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and I think it should not be in the Constitution. If
we can’t do it for all the candidates, including the
Governor and all the rest of the candidates, why, I
don’t feel we should do it just for Supreme Court.
Thank you.

CHAIRMAN AASHEIM: Mr. Scanlin.

DELEGATE SCANLIN: Mr. Chairman,
would Mr. Schiltz yield to a question?

CHAIRMAN AASHEIM: Will you yield,
Mr. Schiltz?

DELEGATE SCHILTZ: Yes, I yield.

DELEGATE SCANLIN: Now that-Mr.
Schiltz. Mr. Chairman, now that we have the poor
JPs in, who is going to pay for their campaign?

DELEGATE SCHILTZ: That is covered-

CHAIRMAN AASHEIM: Mr. Schiltz, will
you answer that?

DELEGATE SCHILTZ: That isn’t cov-
ered by Section 15.

CHAIRMAN AASHEIM: Are you ready to
vote on Mr. Brazier’s-

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, when I came over here, I thought there was
three parts of government. I thought there was the
Legislative, the Executive, and also the Judiciary.
But I’m beginning to believe thatweonly havethe
Judiciary. If we haven’tputevery emphasis on the
Judiciary since I’ve been here, I’m mistaken in
what I’ve learned. I think it’s very important, if
we’re going to set up a fund like this to take care of
the judges, for the simple reason that we give-we
can get “hone&r” judges or judges that are not
obligated to anybody, I say we ought to do this for
the Governor especially. If there’s another branch
of government we need to have independent so
that he can be absolutely honest and not be obli-
gated to anybody, then I think the Governor
should have a fund, too. Now, then, wecome to the
other branch of government, the Legislature.
What about the poor legislator? Why not give him
a few dollars to campaign on, too? Do the judges
receive such poor salaries and such a poor retire-
ment plan that they’re not able to go out and cam-
paign? I doubt that. I think they can campaign
just like every other candidate does. When you go

into politics, when you look for political office,
then you got to expect to find your own campaign
funds and to finance it yourself. That’s the way I
always did. I don’t think we should do anything
for the Judiciary that we don’t do for the Legisla-
ture and, especially, that we don’t do for the
GOVfXTXX.

CHAIRMAN AASHEIM: Mr. Brazier, do
you want to-Mr. Johnson, do you want to talk on
Mr. Brazier’s motion to amend?

DELEGATE JOHNSON: I close.

CHAIRMAN AASHEIM: Mr. Brazier, do
you want to close?

DELEGATE BRAZIER: I do, Mr. Chair-
man.

CHAIRMAN AASHEIM: You may close.

DELEGATE BRAZIER: In response to
Mr. Eskildsen’s comments, I would merely point
out that there is a distinction between those candi-
dates for judicial offices and the others he men-
tioned and that is that, at least by custom and
practice, those running for judicial office run in a
nonpartisan capacity, and I think we’ve gone into
that in sufficient depth. With respect to my
motion, I was merely trying to be helpful, and it’s
made in recognition of the fact, as you have been
enlightened, that in a good number of contests for
the District Court--or elections for the District
Court, there are no contests; and when the voters
back home start contemplating what kind of a
package we’re handing them so far as expense is
concerned, they’re going to give thought to 30 or 40
District Court judges, and it may seem a little too
much to swallow in one chunk, one bite; whereas,
if we limit it to the office that is critical and does
set the policy and does set the precedent, it might
be a little more acceptable. Mr. Chairman, I would
ask for a roll call vote and ask for seconds.

CHAIRMAN AASHEIM: Mr. Berth&on,
for what purpose do you rise?

DELEGATE BERTHELSON: Would Mr.
Graybill yield to a question?

CHAIRMAN AASHEIM: Mr. Graybill,
will you yield?

DELEGATE GRAYBILL: Yes, I’ll yield.
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DELEGATE BERTHELSON: Mr. Gray-
bill, does Section 15, as amended, solve the prob.
lem you so eloquently laid out for us up here, as
amended on page 39 by Mr. Johnson? Will that
accomplish the same thing you had in mind?

DELEGATE GRAYBILL: I think that as
far as I’m concerned, if we pass 38-w, if we pass
Section 15 in any form, it will be an improvement.
As far as I’m concerned, we don’t need the District
Courts in there, but it would certainly be well-it
would be fine if they were in there. I would prefer
not to have the Legislature set the amount. That
still allows whatever-suppose the Legislature set
a hundred thousand dollars, that still allows the
judge to get his hundred thousand dollars, and
that makes it awful hard for the man that’s run-
ning against him to get his hundred thousand. So
I would prefer it to be appropriated and limited tb
the Supreme Court, as Mr. Brazier says, to make it
less expensive: but I think if we pass it in any of
the three forms, we will have accomplished a
reform.

DELEGATE BERTHELSON: Thank
YOU.

CHAIRMAN AASHEIM: We have-Mr.
Brazier closed on his motion.

For what purpose do you arise, Mrs. Babcock?

DELEGATE BABCOCK: To ask Mr.
Brazier a question.

CHAIRMAN AASHEIM: Mr. Brazier, do
you want to answer a question?

DELEGATE BRAZIER: I may but not
necessarily shall.

DELEGATE BABCOCK: As I recall, they
deleted the part in the article causing judges to be
partisan. Didn’t we decide that they’d be-that
they should be partisan?

DELEGATE BRAZIER: No, we decided
not to lock that in, and my comments, my choice of
words, that this has been the custom in practice
and tradition were in recognition of the fact that
that’s the way it has been and presumably that’s
the way it will be in the foreseeable future.

CHAIRMAN AASHEIM: For what pur-
pose do you  arise, Mr. Johnson?

DELEGATE JOHNSON: Mr. Chairman,
for a point of clarification.

CHAIRMAN AASHEIM: All right, what
is it? What is your question?

DELEGATE JOHNSON: Well, I don’t
have a question; but I’m going to have to clarify
something here, because I understand from-the
remarks here to my amendment lead me to believe
you do not understand it. You see, I moved-and it
would have a bearing on Mr. Brazier’s motion, I’m
sure. I had no intentions of having appropriations
made for these people. It was to delete the part
about the appropriation, that the Legislature was
to name the amount that they were allowed, so
there’s no appropriation by the government. This
won’t cost the taxpayers anything. This is set and
controlled by the Legislature, setting a precedent
for the amount of money spent on candidate cam-
paigns, et cetera. Is that clear now, please? Yes,
it’s to limit the amount of money they’re going to
spend, and those words I put in there would do
that, and it puts it equal for everybody, rich and
poor alike.

CHAIRMAN AASHEIM: Mr. C&e.

DELEGATE CATE: A point of clarifica-
tion. Now, if I understand our procedure correctly,
if I vote for Mr. Brazier’s amendment, which is an
amendment to Mr. Johnson’s, that I am voting for
eliminating appropriations and simply having
the matter set by the Legislature as to the amount
that you can spend for Supreme Court campaign;
is that correct?

CHAIRMAN AASHEIM: Mr. Brazier, will
you again state your amendment? On page 39, is
it?

DELEGATE BRAZIER: Well, after being
advised by Mr. Johnson on what the substance of
his motion was, I think I’drathermakemymotion
to amend apply if his motion is defeated. I would
renew it. I’ll withdraw it at this time and renew it
at a more appropriate time.

CHAIRMAN AASHEIM: Well, Mr. Bra-
zier has asked to withdraw his motion--or to
amend. Without objection, that will be withdrawn,
so we are then back to Mr. Johnson’s amendment.
And does anyone want it read again to clarify it?

Mrs. Babcock.

DELEGATE BABCOCK: I’d like to have
it printed and spread upon the desks so we can
study it tomorrow morning at 9 o’clock.
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CHAIRMAN AASHEIM: You’d better
make a motion then, Mrs. Babcock, that ws pass
consideration again.

DELEGATE BABCOCK: I so move.

CHAIRMAN AASHEIM: A motion has
been made that we pass consideration of the
amendment to Section 15 until 9 o’clock tomorrow
morning. As many as are in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed?

DELEGATES: No.

CHAIRMAN AASHEIM: The motion is
lost. All right, we’re on Mr. Johnson’s motion to
amend Section 15, and the way I understand this
motion is, on page 19, line 3, to delete “appropri-
ate” and insert “amount of’. Is that correct? And
in line 10, delete “appropriated”; and in line 11,
delete “and”.

Is that correct, Mr. Johnson?

DELEGATE JOHNSON: That is correct.

CHAIRMAN AASHEIM: Any further dis-
cussion?

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman,
members of the committee. I want to be very clear,
because there seems to be just a little bit of mis-
understanding-that Mr. Graybill  put his finger
on it. The Legislature can set that figure high
enough so that we’re back in the same old soup. I
think Mr. Johnson anticipates that the Legisla-
ture will set it very low, but we can’t be sure that
they will. So, if the Legislature picked a figure of
$50,000, which is not unrealistic, then we’re right
back where we were.

CHAIRMAN AASHEIM: Mr. Heliker, did
you want to comment? Did you stand?

DELEGATE HELIKER: (Inaudible)

CHAIRMAN AASHEIM: Mr. Champoux.

DELEGATE CHAMPOUX: I’d like to
direct a question, if I may, at Mr. Johnson, if he
will yield, please.

CHAIRMAN AASHEIM: Mr. Johnson,
will you yield?

DELEGATE JOHNSON: Yes, I’ll yield.

DELEGATE CHAMPOUX: Mr. Johnson,
if we set the amount, what do we do when we
regulate the amount? You see, you’ve left in the
word “regulate the amount” and I-you know,-
I’m just wondering-is there a difference?

DELEGATE JOHNSON: Well, I pre-
sume-well, I hadn’t thought about that, to tell
you the truth; no. What I’m trying to do here is set
[an] amount that is fair and equitable in a
campaign.

DELEGATE CHAMPOUX: Well, I think
if you want to clarify it, maybe you should delete
that. If you’d-you know, whatever you’d want.

DELEGATE JOHNSON: Yes, I would
agree to-

CHAIRMAN AASHEIM: Mr. Johnson, do
you care to comment on that?

DELEGATE JOHNSON: Well, I would
agree to, Mr. Chairman-to delete that word “reg-
ulate”.

CHAIRMAN AASHEIM: To delete what
word, did you say, Mr. Johnson?

DELEGATE JOHNSON: Well, he said
there’s the word “regulate” in there-1 haven’t
found it yet (Laughter), but I’d sure be happy to
delete it. It’s on line 6.

CHAIRMAN AASHEIM: The words “reg-
ulating”, on line 6. Do you want to move to amend
that, Mr. Johnson?

DELEGATE JOHNSON: Well, Mr. Chair-
man, I just-1 don’t know just how much I would
have to delete in order to make any sense to it,

CHAIRMAN AASHEIM: Well, I would
recommend that you maybe think about it a min-
ute and-while we continue the discussion.

DELEGATE JOHNSON: Thank you.

CHAIRMAN AASHEIM: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman, I
wish to direct an inquiry to Delegate Johnson, so I
don’t want to interrupt him; so I’ll hold up a min.
ute while he does that and then come back, if I
llltly.
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CHAIRMAN AASHEIM: Any other dis-
cussion on Mr. Johnson’s amendment?

Mr. Drum.

DELEGATE DRUM: Mr. Chairman, I
would like to rise to oppose Mr. Johnson’s amend-
ment to support the deletion of Section 15; and I’d
like to make a couple of points, ratherreluctantly,
that have not come up as yet. I think one point that
I’d like to make is that it looks like we’re moving
rather rapidly into an area that there is some need,
for relief. However, the relief looks like it may
become kind of complicated down the road. Now,
the wording here is-“nor any person or persons
on his or her behalf”. We haven’t considered what
effect a club would have. Is a club a person? Say we
appropriate so much money for the expenditure of
a person running for this position. Perhaps a club
would be away from the law, and he could go
ahead and raise any other amount thathe’d like to
and spend more than his opponent. Another point
that I’d like to make is that running for the office
of Supreme Court could be considered pretty good
advertising for a member of the legal profession. It
may have some side benefits that offset the cost of
seeking that office. And the third thought that I
have, that runs through my mind, there may be a
set of circumstances where a person may say to
himself, “I think I would like to run for Governor
two years hence or perhaps at a later time. I don’t
have a very good chance of becoming the Supreme
Court associate justice or even the Chief Justice,
however the case may be; but I think I’ll run for
that job, because it’s going to give me some good
statewide exposure and maybe there’ll be some
carryover effect at a later time.” Well, thisreallyis
subsidizing a lawyer’s effort to become Governor,
and I think we are giving him an unfair advan-
tage which we are not giving a farmer, a rancher, a
fertilizer salesman, or whoever may wish to run
for Governor at a later time. So, even though I
sympathize with the thought that was presented
by Delegate Graybill and I certainly sympathize
with Mr. Schiltz,  I feel that at this time we may be
acting rather hastily and creating some problems
that we don’t recognize at this point.

CHAIRMAN AASHEIM: Discussion is
certainly in order-any discussion on this main
section is in order. However, I would like to dispose
of this motion to amend, and you will still have an
opportunity to talk on the original motion.

Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
I’d like to direct a question to Delegate Johnson.

CHAIRMAN AASHEIM: Mr. Johnson,
will you yield?

DELEGATE JOHNSON: I’ll yield.

DELEGATE ROMNEY: Torrey, on line 10
there, where you took out the word “appro-
priated”, and the next line, the word “and” and
left “authorized’‘--what do you understand by
authorizes? What does it mean to you? Does it
mean that they can go ahead and do that much,
but there’s no money involved?

DELEGATE JOHNSON: Well, that word
“authorized” there, Mr. Romney, I take to mean
that’s an amount sanctioned or agreed upon as a
fair amount. It’s-

DELEGATE ROMNEY: You said that-

DELEGATE JOHNSON: It’s not an
appropriation. I see what you mean, that author-
ized could be construed to mean that the Legisla-
ture might appropriate it.

DELEGATE ROMNEY: Mr. Chairman,
I-

DELEGATE JOHNSON: I didn’t mean
that.

CHAIRMAN AASHEIM: Mr. Romney.

DELEGATE ROMNEY: That is what I
meant. You said that-1 believe in your previous
discussion, that there would be no money
involved, it wouldn’t cost the state anything. Is
that correct?

CHAIRMAN .AASHEIM: Will you yield,
Mr. Johnson?

DELEGATE JOHNSON: Yes, I yield, and
that is correct.

DELEGATE ROMNEY: Mr. Chairman.

CHAIRMAN AASHEIM: Mr. Romney.

DELEGATE ROMNEY: That being the
case, this section has no gas.

CHAIRMAN AASHEIM: What are you-1
don’t understand what you said, Mr. Romney.
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DELEGATE ROMNEY: Mr. Johnson’s
reply indicates that this section has no power or
effect. It cannot-the candidates for the justices of
the Supreme Court or the District Court, if they are
included, will get no money. They get an authori-
zation. Well, we already have an authorization in
the statutes, in the corrupt practices act. They only
allow a certain amount, so I don’t see that this is
getting anywhere unless the state appropriates
some money.

CHAIRMAN AASHEIM: Mr. Garlington.

DELEGATE GARLINGTON: Mr. Chair-
man, I would like to suggest that there is a large
difficulty in these words saying that no person or
persons on his or her behalf shall expend money.
There are citizens groups-like, for example, the
League of Women Voters-who have very estima-
ble political concern over  candidates for public
office. There are other groups of one kind or
another who feel that they are very interested in
the candidacy of some given judicial office, and I
only am asking now if consideration shouldn’t be
given to the fact that we may be reaching this
prohibition out so far in its hard constitutional
language and reach, that we will inhibit the rights
of citizen groups to take an interest in this sort of
thing.

C H A I R M A N  A A S H E I M :  T h e  C h a i r
would like to say that, if you vote for or against the
original motion, you’re going to do exactly what
you are trying to do with the amendment, so I
would recommend that we vote on Mr. Johnson’s
amendment and continue on and take care of the
original motion.

Mrs. Bugbee.

DELEGATE BUGBEE:  May I make a
remark to Mr. Garlington? Mr. Garlington, the
League of Women Voters doesn’t support candi-
dates, and we have absolutely not one red dime.

CHAIRMAN AASHEIM: Are you ready
for the motion by Mr. Johnson to amend? Was
there a roll call vote asked for on this? A roll call
vote has been requested. As many as are in favor
of the motion by Mr. Johnson to amend will vote
Aye, and thoseapposed will voteNo.  Haseveryone
voted?

(No response)

CHAIRMAN AASHEIM: Does anyone
wish to change his vote?

(No response)

CHAIRMAN AASHEIM: The clerk will
close the vote.

Anderson, J. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Artz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Ask . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Barnard.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on ............................ Nay
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend..................................Ay  e
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Choate..............................Absen  t
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
D avis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eskildsen...........................Absen  t
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R.S........................... Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
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DELEGATES: Aye.

CHAIRMAN AASHEIM: Opposed?

DELEGATES: No.

CHAIRMAN AASHEIM: The motion is
lost? .

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man.

CHAIRMAN AASHEIM: Mr. Eskildsen.

DELEGATE ESKILDSEN: I’d like to
ask-is the motion before us right now to delete
Section 15 in its entirety?

CHAIRMAN AASHEIM: No, it’s not. It’s
to amend Section 15.

DELEGATE ESKILDSEN: Well, let me
ask you, was the first motion to delete it?

CHAIRMAN AASHEIM: Yes.

DELEGATE ESKILDSEN: Well then, I
don’t see how we can amend a section we’re
deleting. I think we have to vote on whether we’re
going to delete the whole section or not; and if we
don’t delete it, then we can go ahead to amend it;
but I don’t think you can amend a section that
you’re deleting.

CHAIRMAN AASHEIM: I’m doing okay.
(Laughter) The Chair has been in error. We have
been discussing and amending when we are out of
order. The motion was to delete Section 15, and we
shall now move-or vote on the motion to delete or
not to delete.

Mr. Brazier, for what purpose do you arise?

DELEGATE BRAZIER: I just had the
help of a parliamentary expert, I guess, Mr.
Chairman. This will put it into focus, and I think
we can dispose of the whole thing with maybe one
more vote or two-not more than two. But I offer a
substitute motion that we adopt Section 15 in the
form in which I have described it-that is, with the
deletion of the references to the District Court
judges.

CHAIRMAN AASHEIM: Wait a minute,
now. What’s your substitute motion? (Laughter)

DELEGATE BRAZIER: All right- that

we retain Section 15 as I amend it. I’ll read it for
you if you want me to burden the record.

CHAIRMAN AASHEIM: Well, will you
restate your substitute motion, Mr. Brazier? Will
you restate the substitute motion?

DELEGATE BRAZIER: I move, as a sub-
stitute motion, that we adopt as a provision of the
Judicial Article a proposed Section 15, entitled
“campaign expenses”, which contains the follow-
ing language: “The Legislative Assembly shall
appropriate funds for the contested general elec-
tion campaign expenses of candidates for the offi-
ces of justices of the Supreme Court and shall
enact laws regulating the amount, expenditure
and disposition thereof. No candidate for justice of
the Supreme Court, nor any person or persons on
his or her behalf, shall expend money in a cam-
paign for the office in excess of the amount appro-
priated and authorized by the Legislative
Assembly.”

CHAIRMAN AASHEIM: Your motion is
out of order. (Laughter) For what purpose do you
arise, Mr. Martin?

DELEGATE MARTIN: A point of order.

CHAIRMAN AASHEIM: Point of order.
State it.

DELEGATE MARTIN: As I understand
it, we took the roll call vote on an amendment to
Mr. Johnson’s motion-

CHAIRMAN AASHEIM: Which was out
of order.

DELEGATE MARTIN: -and we-

CHAIRMAN AASHEIM: The amend-
ment was out of order, Mr. Martin.

DELEGATE MARTIN: Well, don’t we
have to dispose of Mr. Johnson’s?

CHAIRMAN AASHEIM: We did, but it
was out of order. (Laughter) We voted practi-
cally-6 to 87 but we were out of order discussing
Mr. Johnson’s amendment and Mr. Brazier’s
amendment, and now we’re back to the motion by
Mr. Btirkhardt  that we delete Section 15.

For what purpose do you arise, Mr. Harper?
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DELEGATE HARPER: I rise to concur
with you that we are right and that we are, right
now, only a couple of minutes away from getting
ready to adjourn. All we have to do, it seems to me,
right now, as I understand it, is vote whether or
not to delete Section 15.

CHAIRMAN AASHEIM: That’s right.

DELEGATE HARPER: And if we delete
Section 15, it’s done; and if it isn’t, then there,
might be another amendment or two; but I was one
of those who, with Mr. Burkhardt-

CHAIRMAN AASHEIM: For what pur-
pose are you--what are you talking about now,
Mr. Harper?

DELEGATE HARPER: I’m going to-

CHAIRMAN AASHEIM: We’re on the
motion to delete.

DELEGATE HARPER: That’s exactly
what I’m on. (Laughter)

CHAIRMAN AASHEIM: Okay-

DELEGATE HARPER: I was one of the
two who arose to suggest that, since the vote was
very close--46.45-and both Mr. Burkhardt and I
voted for the prevailing side, we moved to recon-
sider. Mr. Burkhardt’s had the time-

CHAIRMAN AASHEIM: Mr. Harper, you
are out of order.

DELEGATE HARPER: No, I’m not.  I
haven’t gotten to the end of my sentence.

CHAIRMAN AASHEIM: You are out of
order.

DELEGATE HARPER: Mr. Chairman,
I-

CHAIRMAN AASHEIM: If you want to
appeal it, fine.

DELEGATE HARPER: I do appeal it. I’m
trying to tell you what my conclusion is and why I
think we ought to defeat it. Now, you tell me what I
should say, and I’ll say it.

CHAIRMAN AASHEIM: The Chair has
ruled that you are out of order, and he has
appealed the judgment. I ask the assembly to-

DELEGATE HARPER: Tell me why I’m
out of order.

CHAIRMAN AASHEIM: Because we are
on the motion to delete.

DELEGATE HARPER: And that is what
I am speaking on.

C H A I R M A N  A A S H E I M :  T h e  C h a i r
wants to know if you are going to recognize his
motion.

U N I D E N T I F I E D  D E L E G A T E :  H e
doesn’t have a motion.

CHAIRMAN AASHEIM: Mr. Harper, I
guess you can talk. (Laughter)

DELEGATE HARPER: Mr. Burkhardt
said, and he spoke for both of us, that we would
like to hear more discussion on it. I think I prob-
ably speak for Mr. Burkhardt. I think we have
heard all the discussion we are going to hear on it
on either side, and I think we should now get along
with the vote. My conclusion, after the discussion,
is that I shall again vote to retain this, because I
think it’s a good section.

CHAIRMAN AASHEIM: For what pur-
pose do you arise, Mr. Habedank?

DELEGATE HABEDANK: I desire to
speak on this motion to delete, Mr. Chairman.

CHAIRMAN AASHEIM: All right

DELEGATE HABEDANK:  I ’ m  s o r r y
that Reverend Harper thinks he’s heard all the
discussion there is on this. I haven’t had a chance
to be recognized. I would like to call to your atten-
tion, in deleting this motion-in deleting this sec-
tion or leaving it in-that if you leave it in, the
evils you are trying to cure may be worse than the
pain that you’re having. The situation here is, as
you read this section, if you leave it in, is that the
Legislative Assembly shall appropriate funds for
the contested general election. And then you go on
to say that “nor any person or persons on his
behalf shall spend any money” and so forth. So
what does this leave you if you follow this section?
You have an appointed Supreme Court justice or
district judge. Concededly, there are many people
who think they have been put in office by some
power that is trying to control them. All right. If
they get in office, the only one who can receive
money from the Legislature is the person who sur-
vives  the primary, as I read this section-and the
primary election-anyone can run for that job and
there is no restriction on the amount of money that
can be spent for the person to become successful in
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the primary against theone  whois incumbent and
is going into the general election, so that you have
placed no restrictions on that. The incumbent has
publicity in regard to his office throughout the
year or years that he’s been in office. He has had
his name before the public, and the next step you
have put into this is you say to the Legislature,
they shall appropriate funds. There is no amount
in there. IftheLegislaturein  its wisdom says there
shall be $10,000 spent for each candidate-and I
submit that this may be well what they shall say-
how far would an opponent of an incumbent get in
getting his name before the public with an appro-
priation of this kind? I therefore submit that, as
worded, this section is worse than having none,
even though we recognize the problem, and I feel
that the best that we could do would be to say that
the Legislative Assembly may appropriate funds
for an election of this sort, but, to put it as we have
it, with the restriction that we have, we are creat-
ing more problems than we have now.

CHAIRMAN AASHEIM: The Chair will
advise you now if you vote to retain Section 15, you
can then amend it as you see fit, but if it is
rejected-that is, if you want to delete Section 15,
of course, that kills it.

Mr. Wilson.

DELEGATE WILSON: Mr. President, I
think we’re straying pretty far afield here, and I
think that we’ve left a lot of things up to the Legis-
lature to handle, and I think this is surely a Legis-
lative Article and it should be deleted and left up to
the Legislature.

CHAIRMAN AASHEIM: Are you ready to
vote on the motion?

Mr. Swanberg.

DELEGATE SWANBERG: Mr. President
[Chairman].

CHAIRMAN AASHEIM: Mr. Swanberg.

DELEGATE SWANBERG: No doubt,
some time in the long-distant past, this same
question was debated at length about candidates
in general. There must have been, at some time in
the past, a general dissatisfaction with large
amounts of money being funneled in to one or two
candidates for some office, and so the state Legis-
lature passed a law that said they could only
spend a certain percentage of their salary to run
for this office. What happened? Immediately the
club concept came into being. What I’m simply

trying to point out here is that this proposal, well-
intentioned though it may be, will probably be got
around somehow, and the state will be on the hock
for the basic campaign expenses, and some candi-
date will find some way of getting around it. Take
the case of a person who, perhaps, wanted to see a
certain judge elected and just went ahead on his
own. How would you stop him from putting ads in
the newspaper? There isn’t any way that I can  see,
under this proposal, that it would stop him from
doing that. Or how would you prevent him from
hiring a very good public relations expert who,
instead of using advertising, used it for getting
newspaper articles in the newspaper all over the
state? And how would you be able to prove that
that was paid for? I submit that the proposal,
well-intentioned though it might be, just as Mr.
Habedank has stated, is going to create more prob-
lems than it will solve.

CHAIRMAN AASHEIM: Mr. Eskildsen.

DELEGATE ESKILDSEN: I  have one
more question that I would like to ask of the dele-
gation. Suppose we set this-it should be set at
$10,000 or some other figure for a justice, and sup-
pose that a little country attorney decides that he
wants to run for this office and he gets his $10,000
and the fellow who is really serious gets his
$10,000, and the little justice spends a couple of
thousand of that and pockets the$8,000.  What’s to
keep this from happening?

CHAIRMAN AASHEIM: Mr. Schiltz, do
you want to answer that?

DELEGATE SCHILTZ: Well, 1’11  tell you
what will keep this from happening-and that’s
the Legislature is going to provide the rules, and
it’s provided in there that the Legislature will pro-
vide the rules. In response to your previous argu-
ments about why don’t we give some money to the
Legislature-the candidates--I hope someday we
will, and the Governor and everyone else, and
we’re going to come to it sooner or later, but in the
meantime they have the advantage of running on
a partisan ticket. I think we’ve really--we’ve said
just about all that could be said on this subject. I’m
eager for a vote.

CHAIRMAN AASHEIM: Mr. James.

DELEGATE JAMES: Will Mr. Schiltz
yield, Mr. Chairman?

CHAIRMAN AASHEIM: Mr. Schiltz’



DELEGATE SCHILTZ: Yes, indeed.

DELEGATE JAMES: Yes, has this been
tried in any other state? I’m not familiar. I’ve
heard it proposed, but I-is it in existence any-
where?

DELEGATE SCHILTZ: Not to my knowl-
edge.

CHAIRMAN AASHEIM: Mr. Burkhardt,
do you want to close?

DELEGATE BURKHARDT: Mr. Chair-
man, I wish that I was more informed with the
long history of participation in our court system,
because I feel that my concern in doing this was to
be sure a fair test had been made of the real sense
of the group. And I may just say that it seems to me
that, as it stands, Section 15 may deserve some
reworking, and for that reason  I may vote for it-
not because I like it in its current nature, but
because maybe it deserves a chance to be worked
over  in some detail as it stands. Therefore, in fair-
ness, we have a test and I close.

CHAIRMAN AASHEIM: I believe a roll
call vote was asked for. Is that right?

Mrs. Babcock.

DELEGATE BABCOCK: May I ask how
it will be worked over if a vote for this is-

CHAIRMAN AASHEIM: He closed, Mrs.
Babcock. I think you’re-

DELEGATE BABCOCK: Well, I just
want you to explain to me what I’m voting for.

DELEGATE BURKHARDT: If you vote
against deletion, there may be an opportunity to
rework it. If you vote for deletion, then there will
not be. And I don’t feel that I’m required to vote for
deletion, even though I moved in that way.

DELEGATE BABCOCK:  W e l l ,  w h e n
would the chance be to work it over?

CHAIRMAN AASHEIM: If the motion,
Mrs. Babcock, fails to delete, then you’ll have an
opportunity to amend it. That will depend.

Mr. Eskildsen.

DELEGATE ESKILDSEN: I was just
going to say that, unless we do it right now,
depending on how we rise and report makes a
difference on what will happen to this article. If we
rise and report and we finally report, then it will go
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to Style and Drafting. If we rise and report and beg
leave to sit again, we can talk about it tomorrow,
but it depends upon what motion is made there.
And, if we delete this now, why, that will be the
end of it. If we leave it in, why-but if we rise and
finally report, why, that’s the last we see of it till
we get it back from Style and Drafting m-someone
makes a motion to put it back on General Orders.

CHAIRMAN AASHEIM: Is that clear,
Mrs. Babcock? Is that clear now?

DELEGATE BABCOCK: (Inaudible)

CHAIRMAN AASHEIM: As many as are
in favor of the motion to delete will vote Aye, and
those opposed will vote No. Has everyone voted?

(No response)

CHAIRMAN AASHEIM: Does anyone
wish to change his vote?

(No response)

CHAIRMAN AASHEIM: The clerk will
record the vote.

Anderson, J. . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Anderson, 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Arbanas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Amess . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Aronow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Art.2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Ask....................................Ay  e
Babcock.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
B a t e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Berg. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Berthelson . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
Blaylock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Bowman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Brown.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Cain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Champoux.............................Ay  e
Choate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Cross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . N a y
D avis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay e
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Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Drum..................................Ay  e
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Etchart ............................... .Aye
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Furlong. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Garlington.............................Ay  e
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Hanson,R.S............................Ay  e
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Joyce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold...............................Ay  e
Loendorf...............................Ay  e
Lo&lo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Martin.................................Ay  e
McCarvel.............................  Nay
McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Murray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble..................................Ay  e
Nutting................................Ay  e
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rebal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rollins. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Schiltz .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Siderius, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Sparks.................................Aye
Spew  ..__.._..........................  Nay
Studer Nay
Sullivan .~. Nay
Swanberg..............................Aye
To&  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Van Buskirk .Aye
Vermillion Nay
Wagner................................Aye
Ward _..._...__...__...__....._..__.._  Nay
Warden Nay
Wilson Aye
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . ..Aye
Mr. Chairman .Aye

(President Graybill  resumes chairmanship of
the Committee of the Whole)

CLERK HANSON: Mr. Chairman, 49 dele-
gates voting Aye, 47 voting No.

CHAIRMAN GRAYBILL: 49 delegates
having voted Aye and 47 No, the section is deleted.
Now, ladies and gentlemen-so there’s no point in
debating it further, I take it. Ladies and gentle-
men, we have before us one more motion to recon-
sider. It’s Mr. Aasheim’s, on Section 8, page 43.

Mr. Aasheim.

DELEGATE AASHEIM: I’m going to
withdraw my motion. (Applause)

CHAIRMAN GRAYBILL: Very well, are
there other motions to delete-other motions to
reconsider, rather? (No response) If not, Mr.
Eskildsen, will you move that we rise and report?

DELEGATE ESKILDSEN: Mr. Chair-
man-and before I move to rise and report, I don’t
think there’s any section left to reconsider, so we
may as well rise and finally report.

CHAIRMAN GRAYBILL: Well, let’s rise
and finally report.

DELEGATE ESKILDSEN: So, I move
that the comnittee  rise and finally report and
refer the Judiciary proposal to Style and Drafting.

CHAIRMAN GRAYBILL: The motion is
to rise and finally report and refer the Judiciary
proposal to Style and Drafting. So many as shall
be in favor, say Aye.

DELEGATES: Aye.
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CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: The motion
carries. Now, if you’ll wait just a minute while the
typist types this up, we’ll go into the Convention
and we’ll do that; and then if you’ll wait just a
minute, we’ll all adjourn and we’ll all have an
equal chance at dinner.

Mr. Martin, for what purpose do you rise?

DELEGATE MARTIN: I apologize, Mr.
President [Chairman]. I wonder, while we’re wait-
ing for this, if I may-might relate something
about a telephone call that I had to Washington,
D.C., today?

CHAIRMAN GRAYBILL: Yes, you can.
Go ahead.

DELEGATE MARTIN: It was the plea-
sure of John Toole, the Vice-President, and myself
to talk with Senator Burton K. Wheeler who, Sun-
day, observed his 90th birthday; and we expressed
our congratulations to him; and he went on to say
that for his 100th birthday, he hoped there would
be no Constitutional Convention and perhaps he
might have his 100th birthday celebration in Mon-
tana. I think it would be appropriate if the Presi-
dent would write him a letter of congratulations,
and I so move.

CHAIRMAN GRAYBILL: The motion
has been made that the Chairman write a letter to
Burton K. Wheeler, congratulating him on his
birthday. All in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: Mr. Martin,
you’ll have to help me get that done tomorrow.
Now, will the clerk please read the title of the
committee report.

CLERK HANSON: “February 29, 1972.
Mr. President, we your Committee of the Whole,
having had under consideration Report Number5,
minority report of the Committee on Judiciary,
recommend as follows:-”

CHAIRMAN GRAYBILL: Mr. Eskild-
xx--First  of all, the Chair would like to know if
anyone wants the Committee of the Whole report
read in its entirety?

DELEGATES: No.

CHAIRMAN GRAYBILL: If so, stand
and make yourself known; otherwise we will defer
reading the Committee of the Whole report.
(Laughter)

Mr. Eskildsen, will you make a motion?

DELEGATE ESKILDSEN: I move the
committee-I move we adopt the Committeeofthe
Whole report.

CHAIRMAN GRAYBILL: The motion is
that we adopt the report of the Committee of the
Whole. All those in favor, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it.

(President Graybill  in Chair of Convention)

PRESIDENT GRAYBILL: On Order of
Business Number 11, the Chair would like to call
to your attention that you got some yellow
sheets-you ought to take them home for your
wives, since it affects tomorrow’s agenda; that is,
they’re not going to have a meeting tomorrow, and
you ought to let her know that. Secondly, Mrs.
Babcock, I think it would not be out of order, would
it, if I announced that you’re still going to have
dinner for us tomorrow night? Third, the Chair
would like to announce that my faith in the demo-
cratic process is restored. We finished the Judi-
ciary Article in one day. We can start in on the
schedule tomorrow morning.

Mr. Eskildsen, do you want to make a motion
to adjourn?

DELEGATE ESKILDSEN: Mr. Presi-
dent -

PRESIDENT GRAYBILL: Just a mo-
merit,  Mr. Champoux  wants to make a motion.

DELEGATE CHAMPOUX: May I make
an announcement, please, sir?

PRESIDENT GRAYBILL:  You may
make an announcement, yes.

DELEGATE CHAMPOUX: Education
Committee, in the committee room at 8:30  tomor-
row morning, please.
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PRESIDENT GRAYBILL: Education, at
8:30 tomorrow.

Mr. Schiltz.

DELEGATE SCHILTZ: Cut and shoot
committee, at 8 o’clock tomorrow morning, as
USLlZ.1.

PRESIDENT GRAYBILL:  A r e  t h e r e
other announcements? (No response)

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Presi-
dent, I mow that we adjourn until Wednesday,

March lst, 9:00 a.m., 1972.

PRESIDENT GRAYBILL: The motion is
to adjourn. All in favor, say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL: Opposed, No.
(No response)

PRESIDENT GRAYBILL: So ordered.
Thank you.

(Convention adjourned at 650  p.m.1
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March. 1. 1972 Thirty-Fifth Day Convention Hall
9:02  a:m: Helena, Montana

VICE-PRESIDENT BROWN: The Con-
vention will come to order. If the Convention will
come to order and please rise, Mr. Champoux will
say the invocation.

DELEGATE CHAMPOUX: Lord God of
Heaven, who hath so lavishly blessed this land,
make us, thy people, to be humble. Keep us ever
aware that the good things we enjoy have come
from Thee, that Thou didst lend them to us.
Impress upon us the knowledge that we are not
owners, but stewards. Remind us, lest we become
filled with conceit, that one day areckoning will be
required of us. Sanctify our love of country, that
our boasting may be turned into humility and our
pride into a ministry to men everywhere. Help us
to make this God’s own country by living like
God’s own people. Amen.

VICE-PRESIDENT BROWN: Can we
have the roll? All those present will vote Aye on
the voting machine.

CLERK HANSON: Mr. President, May
Delegates Mahoney and To& be excused, please?

VICE-PRESIDENT BROWN: Let the
record show they’re excused.

CLERK HANSON: Delegate Anderson,
John; Delegate Aronow; Delegate Babcock; Dele-
gate Berg; Delegate Blaylock; Delegate Bugbee;
Delegate Dahood; Delegate Drum; Delegate Fos-
ter; Delegate Hanson, Robert S.; Delegate Hanson,
Rod; Delegate James; Delegate K&her;  Delegate
Loendorf; Delegate Mansfield; Delegate Roeder;
Delegate Spew;  Delegate Sullivan.

VICE-PRESIDENT BROWN: The record
will show that Burkhardt, Berg, Blaylock, Gar-
lington, Loendorf, Roeder and Speer  are present.
They’re in Style and Drafting.

Aasheim _.  _.  _.  _.  Present
A n d e r s o n ,  J . P r e s e n t
Anderson, 0..  Present
Arbanas _.  _.  _.  _.  Present
A~nsss............................. Present
Aronow .Absent
Artz Present
A s k . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P r e s e n t
Babcock . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Barnard ,..,,._,,....__..__......._  Present
Bates . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Present

Belcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Berg...............................Presen  t
Berth&on . . . . . . . . . . . . . . . . . . . . . . . . . Present
Blaylock...........................Presen  t
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Bowman . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
B raner. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Bmwn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cain...............................Presen  t
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . Present
cate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . Present
Choate.............................Presen  t
Conover . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Davis..............................Presen  t
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Driscoll ............................ Present
Drum...............................Absen  t
Eck . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Felt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Furlong . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Garlington . . . . . . . . . . . . . . . . . . . . . . . . . Present
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, R.S. . . . . . . . . . . . . . . . . . . . . . . . Present
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
H arper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Harrington . . . . . . . . . . . . . . . . . . . . . . . . Present
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Holland. . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen t
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Loendorf . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Lore110 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Mahoney . . . . . . . . . . . . . . _, . . . . . . . . . Excused
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
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Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McCarvel..........................  Present
McDonough . . . . . . . . . . . . . . . . . . . . . . . . Present
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Melvin.............................Presen  t
Monroe . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Noble...............................Absen  t
Nutting............................Presen  t
Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Pemberton . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rebal.............................. Present
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Roeder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rollins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Scanlin . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Schiltz . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Siderius . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Toole . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Excused
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . Present
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . Present
Wagner . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Presen  t
Warden............................Presen  t
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Present
Woodmansey . . . . . . . . . . . . . . . . . . . . . . Present

[Editor’s note: The official Roll Call on file
with the Historical Society shows 97 present, 2
excused and 1 absent (Kelleher)]

CLERK HANSON: Mr. President, quorum
is present.

VICE-PRESIDENT BROWN: Report of
Standing Committees.

CLERK HANSON: None, sir.

VICE-PRESIDENT BROWN: Report of
Select Committees.

CLERK HANSON: None.

VICE-PRESIDENT BROWN: Communi-
cations.

CLERK HANSON: None.

VICE-PRESIDENT BROWN: Introduc-
tion and Reference of Delegate Proposals.

CLERK HANSON: None.

VICE-PRESIDENT BROWN: Final Con-
sideration of Proposals.

CLERK HANSON: None, sir.

VICE-PRESIDENT BROWN: Adoption
of Proposed Constitution and Ballot.

CLERK HANSON: None.

VICE-PRESIDENT BROWN: Motions
and Resolutions.

CLERK HANSON: None.

VICE-PRESIDENT BROWN: Unfin-
ished Business.

Mr. Champoux.

DELEGATE CHAMPOUX: Mr. Chair-
man, fellow delegates. It’s my pleasure this morn-
ing to introduce to you the pages for this week.
Where are the pages? Would they all come for-
ward, please, at this time. Are we on? Okay. All
pages up to the front, please. Why don’t you all sit
down, and then as I call your name, you can
stand.  Who’s going to make the response this
morning? Okay, very good. Barry Annala ofGreat
Falls; Clark Christian of Helena; Gail Downey  of
Kalispell; Sandy Halverson, K&spell; Margo
Hickman of Harlowton; Marcia Holland of Butte;
Chris Miller (commonly called Tiff) of Butte;
Becky Reber  of Helena: Mike Trudeau of Butte;
and Tom Zuelke of Miles City. One of the gentle-
men there will make the response. Welcome to the
Convention.

UNIDENTIFIED PAGE: Mr. President
and delegates. I’d like to first say that, on behalf of
myself and all the other pages--very honored to be
here. And that any way we can help, just call us.
We’ll do anything we can. Thank you.

(Applause)

VICE-PRESIDENT BROWN: I’d like to
thank the pages for being here. You’ll all receive
copies of the journal with your names therein.
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Thank you again.
Number 9, Special Orders of the Day.

CLERK HANSON: None.

VICE-PRESIDENT BROWN: Number
10, General Orders of the Day.

DELEGATE ARONOW: Mr. Chairman, I
am present.

VICE-PRESIDENT BROWN: Will the
record show Mr. Aronow  present? Rod Hanson
present. Dave Drum present. We’ll show you pres-
ent, then. Mrs. Mansfield is shown present.

Mr. Murray.

DELEGATE MURRAY: Mr. Chairman
[Vice-President]. I move that the Convention
resolve itself into Committee of the Whole.

VICE-PRESIDENT BROWN: You’ve
heard the motion. All in favor, say Aye.

DELEGATES: Aye.

VICE-PRESIDENT BROWN: Opposed,
NO.

(No response)

VICE-PRESIDENT BROWN: The Ayes
have it. Mr. Felt will now take the Chair.

(Committee of the Whole chairmanship
assumed by Mr. Felt)

CLERK HANSON: “March 1, 1972. The
following committee proposals are now on Gen-
eral Orders: Natural Resources, Revenue and
Finance, Bill of Rights, Education, Public Health,
Local Government, General Government, Style
and Drafting Number 1, Style and Drafting
Number 2.”

CHAIRMAN FELT: Members of the com-
mittee will please be in order. We have, for our
consideration, reports of the Committee on Style
and Drafting. The first one deals with suffrage
and elections. We’ll give you a moment, perhaps,
to locate those, in case you don’t have them on
your desks in a usable form. And I have had no
opportunity to review this with the Chairman of
the committee, but I’m sure we can get along fine.
And if you would like, Mr. Chairman, we could
have the clerk read Section 1, or did you wish to
make some opening statement, perhaps, since we
haven’t gone through this?

DELEGATE SCHILTZ: Why don’t I make
the usual motion, and then let’s proceed from
there?

CHAIRMAN FELT: Go ahead.

DELEGATE SCHILTZ: Mr. Chairman, I
move that when this committee does arise and
report, after having had under consideration Style
and Drafting Committee Report Number 1, that it
recommend the same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Would you express
yourself as to just how much of the proposed arti-
cle you are embracing within that motion?

DELEGATE SCHILTZ: I think, inas-
much as this is the first report of the Style and
Drafting Committee, that possibly we can estab-
lish a format for this purpose. I think it would-
The rules, of course, require that we go through
things section by section, but what I would like to
do is go through the entire thing and make my
comments as we go along. And then, if anybody
wants to revert back to one section, we can do it.

CHAIRMAN FELT: All right. Let the-1
think we’ll just have you make your comments,
and then you can restate your motion specifically
as to what you’re embracing within the motion
after you have completed your comments.

DELEGATE SCHILTZ: All right. Now, if
you will all takethereportmarked  “Number l”,  on
Suffrage and Elections-and it’s labelled  “adden-
dum”. Now, the addendum reads as the proposed
article will read when the Convention finally
adopts that article. That’s without any additions
or deletions; that’s after all the additions and dele-
tions have been made. Now, then, you won’t need
to worry about that now because we’ll work from
the one that’s entitled “Number l”, on Suffrage
and Elections. If you’ll turn to the second page of
that, you’ll see that the way the material came to
Style and Drafting Committee is exactly as it is on
this page, except for the strikeouts and the under-
lines. So, you can tell, if you look at Section 1, that
we made no changes whatever. Where we struck
out words, we struck through them; and where we
supplied new material, we underlined. So, on Sec-
tion Number 1, “Ballot. All elections by the people
shall be by secret ballot”, there are no changes.
Now, also, when we made any changes-at the
back, the last item in this thing will be our com-
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mats,  which will explain the changes we made.
Now, Mr. Chairman, I’ve got that point. We can
either move to adopt Section 1 or we can go
through the entire thing.

CHAIRMAN FELT: We’ll take it section
by section, Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, I
move when this committee does arise and report,
after having had under consideration Style and
Drafting Report Number 1, Section 1, that it
recommend the same be adopted.

CHAIRMAN FELT: Mr. Schiltz, are your
comments that you’ve already made sufficient for
this one?

DELEGATE SCHILTZ: We didn’t make
any changes in Section 1.

CHAIRMAN FELT: The question now
arises on the motion of Delegate Schiltz that when
this committee does arise and report, after having
had under consideration Section 1, it recommend
the same be adopted. All in favor, signify by vot-
ing Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes haveit.  Sec-
tion 2.

DELEGATE SCHILTZ: Mr. Chairman.
Section 2-you will note thatwe  struckoutvarious
words, and if you’ll look at the comment, you’ll see
why. We made only grammatical changes, in the
interest of brevity and style and without altering
any substance whatever in the section.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 2 of the Style and
Drafting Report Number 1, it recommend the
same be adopted.

CHAIRMAN FELT: The question now
arises on the motion that when this committee
does arise and report, after having had under con-
sideration Section 2, that the same be adopted. All
in favor, signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. Sec-
tion 3. Let’s have the clerk read Section 3, Mr.
Schiltz.

CLERK HANSON: “Section 3, Elections.
The Legislature shall provide, by law, the require-
ments for residents’ registration, absentee voting
and administration of elections. It may provide for
a system of poll booth registration and shall
insure the purity of elections and guard against
abuses of the general electoral process.” Mr.
Chairman, Section 3.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 3 of Style and
Drafting Report Number 1, that, it recommend the
same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: There are no sub-
stantive changes, only language changes.

CHAIRMAN FELT: The question now
arises on the motion that when this committee
does arise and report, after having had under con-
sideration Section 3, it recommend the same be
adopted. All in favor, signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes haveit.  Sec-
tion 4.

CLERK HANSON: “Section 4, Eligibility
for public office. Any qualified elector is eligible to
any public office, except as otherwise provided in
this Constitution. The Legislature may provide
additional qualifications, but no person convicted
of a felony shall be eligible to hold office until his
final discharge from state supervision.” Mr.
Chairman, Section 4.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.
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DELEGATE SCHILTZ: I move that when
this committee does arise and report, after
having had under consideration Section 4 of
Style and Drafting Report Number 1, it recom-
mend the same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: You’ll note, in the
comments as to Section 4, that we deleted lan;
guage  from lines 22 and 23 and only repeated the
qualifications set forth in Section 2. The form of
lines 25 through 28 was changed to avoid the
presence of “except”, “subject to”, and “provided
however” in the same sentence. That’s all, Mr.
Chairman.

CHAIRMAN FELT: The question now
arises on the motion that when this committee
does arise and report, after having had under con-
sideration Section 4, it recommend the same be
adopted. All in favor, signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it.

CLERK HANSON: “Section 5, Result of
elections. In all elections held by the people, the
person or persons receiving the largest number of
votes shall be declared elected.” Mr. Chairman,
Section 5.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN FELT: Mr. Sclliltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 5 of Style and
Drafting Report Number 1, it recommend the
same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: You’ll note from
the comments there that we deleted some material
that was superfluous. The words “by the people”,
in line 29, we left in to assure certainty that elec-
tions were political, as opposed to corporate elec-
tions,  for example. We changed “the highest
number of legal votes” to “the largest number”,
and we struck the word “legal”, because a vote is

either legal or it’s illegal and it isn’t a vote if it’s
illegal. That’s all, Mr. Chairman.

CHAIRMAN FELT: The question arises
on the motion that when this committee does arise
and report, after having had under consideration
Section 5, it recommend the same be adopted. All
in favor, signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. Sec-
tion 6.

CLERK HANSON: “Section 6, Privilege
from arrest. A qualified elector is privileged from
arrest at polling places and in going to and return-
ing from, unless apprehended in the commission
of a felony or a breach of the peace.” Mr. Chair-
man, Section 6.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 6 of the Style and
Drafting Report Number 1, it recommend the
same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: Now, here’s a
point where I want to alert theconvention  and the
committee. We struck out the language completely
which had been incorporated on the motion of Mr.
Leuthold, from the present Constitution. We had
considerable debate in the Style and Drafting
Committee as to what exactly was intended. That
particular section of the present Constitution has
never been interpreted, probably never will be, but
in any case, we thought that the intent of that old
section was to protect people from overzealous
mayors and sheriffs and national guards and that
sort of thing on the day of election. So, if you’ll
consider the old one, you’ll see that somebody who
was at large, having committed a felony at some
time in the past, was exempt from arrest at the
time of the election or near the polling place. So we
changed that to read: “A qualified elector is privi-
leged from arrest, unless apprehended in the com-
mission of a felony or a breach of the p&x,  at the
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polling place or in going to or returning there-
from.” That’s the extent of the comment, but I
wanted to point out to you that we made a substan-
tial change. We, ourselves, interpreted the mean-
ing.

CHAIRMAN FELT: Any discussion? If
not, the question arises on the motion that when
this committee does arise and report, after having
had under consideration Section 6, it recommend
the same be adopted. All in favor, signify by vot-
ing Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it.
Members of the committee, we will now proceed
immediately to Report Number 2 of the Committee
on Style and Drafting, dealing with Constitu-
tional Revision. Mr. Schiltz, if you’re prepared
now, I believe you can again make a general state-
ment, if you wish to do that, and then we will hear
motions.

DELEGATE SCHILTZ: All right, Mr.
Chairman. You’ll see that in this second section,
we now have the format that we’re going to use
from now on. The first part of the report, we print
the way the article will read, without having to
read over  deletions and additions of material. For
the purposes of this committee report, we will
work, starting at page 5, where we have the mate-
rial supplied us by the Convention. Will you have
the clerk read Section 1.

CLERK HANSON: “Section 1, Constitu-
tional Convention. The Legislature, by an affirma-
tive vote of two-thirds of all the members. whether
one or more bodies, may at any time submit to the
qualified electors the question of whether there
shall be a convention to revise, alter or amend this
Constitution.” Mr. Chairman, Section 1.

CHAIRMAN FELT: Mr. Schiltz

DELEGATE SCHILTZ: Mr. Chairman. I
mcwe  that when this committee does arise and
report, after having had under consideration Sec-
tion 1 of Report Number 2 of the Style and Draft-
ing Committee, it recommend the same be
adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz,

DELEGATE SCHILTZ: I expect here, for
a little while, we’re going to have some changes
that we’ve made that possibly the committee does
not accede to. We attempted to find out what the
committee really intended and, in one or more
cases, got memoranda from one or more members
of the committee. So at this point, be prepared to
get some objections from the committee members
or the authors. In Section 1, instead of “the
voters”, we put in “the qualified electors”, to con-
form with what the committee had done on suf-
frage and elections. We added titles where they
were necessary; used.“qualified  elector” instead of
“legal voter”. I think that’s the only major change.
Let me see; oh, here we are. We struck the words “of
the state”, because we couldn’t figure out any-
where else it might apply. Then we had some prob-
lem with whether there shall be an unlimited
convention. According to the way the committee
interpreted it, a convention is an unlimited con-
vention. If you say “unlimited convention”, you
then raise the specter of the possibility of a limited
convention, which is nowhere defined so far as we
could tell. Now, I think I cleared that with Mr.
Habedank, and our comments cover that.

CHAIRMAN FELT: Mr. Etchart.

DELEGATE ETCHART:  Mr. Chairman.
The General Government Committee had a meet-
ing this morning, and we’re in agreement on
everything in Section 1 except the word “unlim-
ited”. And the reason that Style and Drafting
deleted the word “limited” was the reason that the
committee had put it in in the first place. The
committee felt that there should be no power to call
a limited convention; that if a convention is called,
it should be an unlimited one. But to go further
into the thinking of the committee, I’d like to defer
to Delegate Habedank at this time.

CHAIRMAN FELT: The gentleman, Mr.
Habedank.

DELEGATE HABEDANK: Mr. Chair-
man. Mr. Etchart  has set forth succinctly the
thinking of the committee. It was our feeling that
any time the Legislature and the people of the
State of Montana spent the money and had people
come in for a convention, that then there should be
no question arise but what the Convention itself
had the power to change or recommend changes
as to any part of the Convention.

CHAIRMAN FELT: Mr. Habedank. Could
you-if you intend to make a motion, could you
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make it and then speak on your motion? If you do
not wish to, you do not have to, but-

DELEGATE HABEDANK: I will. Mr.
Chairman, I move  that the words-the letter “n”
and the word “unlimited’‘-be reinserted into Sec-
tion 1 as it appears on line 12, page 5, and on
line-1 can’t find it. Well, that would be a separate
motion. I’m referring to Section 1, and it would be
in the corresponding section on the corrected copy
without the deletions.

CHAIRMAN FELT: We’ll work from page
5.

DELEGATE HABEDANK: All right,
fine. The section, as I would have it amended,
would read: “The Legislature, by an affirmative
vote of two-thirds of all the members, whether one
or more bodies, may at any time submit to the
qualified electors the question of whether there
shall be an unlimited convention to revise, alter or
amend this Constitution.” As Mr. Schiltz has
pointed out-

Mr. Chairman.

CHAIRMAN FELT: Mr. Habedank.

DELEGATE HABEDANK:  As Mr .
Schiltz has pointed out, by their own interpreta-
tion, the fact that the word “unlimited” is in there
may prevent the calling of a limited convention.
That was the exact intent of the committee, that
there should be no limited convention. It is our
feeling that the amendment procedures which
have been adopted by this Convention take care of
any need for limited conventions. You can submit
amendments as to a given subject. There is no
limit as to the amount on amendments and that
any time in the future a convention is called,
it should be unlimited and that no one should
ever be able to challenge the right of the Con-
vention to tackle any portion of it. Therefore,
we recommend that the words “an unlimited” be
reinserted.

CHAIRMAN FELT: The gentleman, Mr.
Schiltz.

DELEGATE SCHILTZ: Mr. Chairman.
The committee only wants to know what the Con-
vention wants in that connection, and that will be
the committee’s policy throughout. I do want to
say, however, that the committee works from what
we hear and see on the floor and from the reports
we get. We got led down the primrose path on this

one because the committee’s comments said that
“unlimited” was in the Constitution we’re now
working with, and we got thrown off the track for a
little while. Then we decided that they didn’t
intend what they meant. But in any case-

Mr. Chairman.

CHAIRMAN FELT: Yes, Mr. Schiltz

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 1 of Report
Number 2 of the Style and Drafting Committee, it
recommend the same be adopted as amended.

CHAIRMAN FELT: We have not adopted
the amendment as yet, Mr. Schiltz. The question
arises on the motion of Delegate Habedank to
amend Section 1, line 12, page 5, of our report by
inserting--reinserting-the words “an unlim-
ited”, which are crossed out on the report which is
on your desks. Does anybody feel they need any
further explanation of the question? If not, the
question now arises on the motion to make this
amendment. All those in favor, signify by voting
Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. The
clerk will read Section 2.

Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 1, as amended,
that it recommend the same be adopted.

CHAIRMAN FELT: Yes. The question
now arises on the motion of Delegate Schiltz that
when the committee does arise and report, after
having had under consideration Section 1, as
amended, it recommend the same be adopted.

Mr. Habedank.

DELEGATE HABEDANK: Mr. Chair-
man.

CHAIRMAN FELT: Mr. Habedank.

DELEGATE HABEDANK: I move that
this same amendment be made on line-

CHAIRMAN FELT: Mr. Habedank, if
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you’re getting out of Section 1, we’ll act on it and
then we’ll proceed to Section 2.

DELEGATE HABEDANK: I thought we
had completed Section 1.

CHAIRMAN FELT: No. I did act that way,
but we have not actually done so. The question
now arises on the motion to accept Section 1, as
amended. All in favor, signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. The
clerk will read Section 2.

CLERK HANSON: “Section 2, Initiative
for constitutional convention, subparagraph 1.
The people may, by initiative petition, direct the
Secretary of State to submit to the qualified elec-
tors the question of whether there shall be a con-
vention to revise, alter or amend this Constitution.
The petition shall be signed by at least 10 percent
of the qualified electors of the state. The numbers
shall include at least 10 percent of the qualified
electors, each two-fifths of the legislative districts.
Subparagraph 2. The Secretary of State shall cer-
tify the filing of the petition in his office and then
cause the question to be submitted at the next
general election.” Mr. Chairman, Section 2.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 2 of Report
Number 2 of the Style and Drafting Committee, it
recommend the same do pass. Before Mr. Habe-
dank makes his motion to amend, I would like to
say that we took up with Mr. Habedank the prob-
lem at the bottom of that section, of where that
two-thirds shall come. We spelled it out so that
there can be no question that-or two-fifths, I
guess it is, must come from each of those districts.
Otherwise, we only made style and drafting
changes. We used the words “qualified electors”
instead of “voters of the state”, and we changed
“must” to “shall”, which will run throughout the
Constitution. And I think that’s all.

CHAIRMAN FELT: Members of the com-
mittee. Before we proceed, we are in this instance
taking up old subsections 1 and 2 at one time here
in Section 2. Hereafter, we will be dealing with

subsection by subsection. If anyone has any objec-
tion now to dealing with both 1 and 2 at the same
time, he may say so-change it.

The gentleman, Mr. Habedank.

DELEGATE HABEDANK: Mr. Chair-
man. I move that on line 18, page 5, the words “an
unlimited” be reinserted.

CHAIRMAN FELT: The question now
arises on the motion that when this committee-
on the motion to amend Section 2, on page 5, line
18, by reinserting the words “an unlimited”. All
those in favor of the motion, signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it.
Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman. I
move that when this committee does arise.and
report, after having had under consideration Sec-
tion 2 of Report Number 2 of the Style and Draft-
ing Committee, that it recommend the same be
adopted as amended.

CHAIRMAN FELT: Members of the com-
mittee, the question now arises on the motion that
when this committee does arise and report, after
having had under consideration Section 2, as
amended, it recommend the same be adopted. All
in favor, signify by voting

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. The
clerk will read Section 3.

CLERK HANSON: “Section 3, Periodic
session submission. If the question of holding a
convention is not otherwise submitted during any
period of 20 years, it shall be submitted as pro-
vided by law at the general election in the 20th
year following the last submission.” Mr. Chair-
man, Section 3.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 3 of Report
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Number 2 of the Style and Drafting Committee, it
recommend the same do pass.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: Except for some
stylistic changes, we made a significant change
here that we took upon ourselves, and it should be
explained to the Convention. We added “as pro-
vided by law”. The problem of the committee was
by whom this should be submitted. The section
was silent on the subject, and we thought that
there should be some provision in there how it
should be submitted, so we put “as provided by
law”, so that the Legislature can take care of that.
Otherwise, we conceived that this thing could
never be capable of execution. This is a substan-
tive change.

CHAIRMAN FELT: Any discussion? If
not, the question arises on the motion that when
this committee does arise and report, after having
had under consideration Section 3, it recommend
the same be adopted. All in favor, signify by vot-
ing Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. Sec-
tion 4.

CLERK HANSON: “Section 4, Call a con-
vention. If a majority of those voting on the ques-
tion answer in the affirmative, the Legislature
shall provide for the calling thereof at its next
session. The number of delegates to the Conven-
tion shall be the same as that of the larger body of
the Legislature. The qualifications of delegates
shall be the same as the highest qualifications
required for election to the Legislature. The Legis-
lature shall determine whether delegates may be
nominated on a partisan or nonpartisan basis.
They shall be elected at the same places and in the
same districts as are the members of the legisla-
tive body determining the number of delegates.”
Mr. Chairman, Section 4.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration Sec-

tion 4 of Report Number 2 the Style and Drafting
Committee, it recommend the same do pass.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: These are all sty-
listic changes and working changes, in order to
make the thing read better. I don’t think of any
problem we may have-that should be called to
your attention, other than what you can see,
except if you will look at-starting at line 14. At
that point, we said “The Legislature shall” instead
of “The Legislature may”, and then, in the next
subclause, we changed “shall” to “may”. In fact,
you can see we reversed them now. As we got it, it
said, “The Legislature may determine whether the
delegates shall be elected after nomination”. We
changed it to, “The Legislature shall determine
whether the delegates may be nominated on a par-
tisan or a nonpartisan-“. We considered that to
be something significant that ought to be done,
and if there’s any objection the committee should
know it and debate it. Otherwise, there are no
major changes.

CHAIRMAN FELT: Members of the Con-
vention, is there any discussion on Section 4?

Mr. Brazier.

DELEGATE BRAZIER: Would the
gentleman, Mr. Schiltz, yield to a question?

DELEGATE SCHILTZ: I yield.

DELEGATE BRAZIER: Directing your
attention, Mr. Schiltz, to line 19 on page 6 of your
report, where-well, the whole sentence reads:
“They shall be elected at the same places and in
the same districts as are the members of the legis-
lative body determining the number of delegates.”
Perhaps you could clarify some confusion which
arises in my mind, with respect to the language
determining the number of delegates.

DELEGATE SCHILTZ: Mr. Brazier, we
aren’t fooling with that, because that’s thewaywe
got it. The only thing we did; as that read before,
we added “are the members”. It said, “They shall
be elected at the same place and in the same dis-
tricts as the legislative body determining the
number of delegates.” We added, “as are the
members of the legislative body”. If you had a
problem on that, you should have debated it in the
Committee of the Whole when this proposition
was before the house.



VERBATIM TRANSCRIPT, MARCH 1,1972 1191

CHAIRMAN FELT: Mr. Brazier.

DELEGATE BRAZIER: I hate to burden
the proceedings of the Convention. Perhaps you
could answer the question. I am not sure I heard
Mr. Schiltz’s last remark. Did he say that it’s too
late?

CHAIRMAN FELT: That was the general
tenor of his comments. We’re not dealing with
matters of substance here.

DELEGATE BRAZIER: All right. Thank
you, your honor.

CHAIRMAN FELT: You can speak again.
(Laughter) Members of the Committee, you now
have before you the question-the motion-that
when this committee does arise and report, after
having had under consideration Section 4, it
recommend the same be adopted. All in favor, sig-
nify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. Sec-
tion 5.

CLERK HANSON: “Section 5, Conven-
tion expenses. The Legislature shall, in the act
calling the Convention, designate the day, hour
and place ofits meeting and fix and provide for the
pay of its members and officers and the necessary
expenses of the Convention.” Mr. Chairman, Sec-
tion 5.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration Sec-
tion 5 of Style and Drafting Proposal Number 2, it
recommend the same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: There are no
changes here that need to be noted. We just
changed “Legislative Assembly” to “Legisla-
ture”, which is going to be the rule throughout;
and otherwise, just stylistic changes.

CHAIRMAN FELT: Members of the com-
mittee, the question now arises on the motion that

when this committee does arise and report, after
having had under consideration Section 5 of
Report Number 2 of the Committee on Style and
Drafting it recommend the same be adopted. All in
favor, signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. Sec-
tion 6.

CLERK HANSON: “Section 6, Oath-
vacancies. Before proceeding, the delegates shall
take the oath provided in this Constitution.
Vacancies occurring shall be filled in the manner
provided for filling vacancies in the Legislature, if
not otherwise provided by law.” Mr. Chairman,
Section 6.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration Sec-
tion 6 of Style and Drafting Proposal Number 2, it
recommend the same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I don’t pick up
any significant changes here that need to be dis-
cussed. I think it’s just mostly stylistic.

CHAIRMAN FELT: Members of the com-
mittee, you now have before you the question on
the motion that when this committee does arise
and report, after having had under consideration
Section 6 of the Report Number 2 of the Committee
on Style and Drafting, it recommend the same be
adopted. All in favor, signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes haveit. Sec-
tion 7.

CLERK HANSON: “Section 7, Conven-
tion duties. The Convention shall meet after the
election of the delegates and prepare such revi-
sions, alterations or amendments to the Constitu-
tion as may be deemed necessary. They shall be
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submitted to the qualified electors for ratification
or rejection, as a whole or in a separate article for
amendments, as determined by the Convention,
at an election appointed by the Convention for
that purpose, not less than two months after
adjournment. Unless so submitted and approved
by a majority of the electors voting thereon, no
such revision, alteration or amendment shall take
effect.” Mr. Chairman, Section 7.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 7 of Report
Number 2 of the Style and Drafting Committee, it
recommend the same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: Once again, no
changes. Nothing that should be noted; merely
style changes.

CHAIRMAN FELT: The question now
arises on the motion that when this committee
does arise and report, after having had under con-
sideration Section 7 of Report Number 2 of the
Committee on Style and Drafting, it recommend
the same be adopted. All in favor will signify by
voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. Sec-
tion 8.

CLERK HANSON: “Section 8, Amend-
ment by legislative referendum. Amendments to
this Constitution may be proposed by any member
of the Legislature. If adopted by an affirmative
roll call vote of two-thirds of all the members
thereof, whether one or more bodies, the proposed
amendment shall be submitted to the qualified
electors at the next general election. If approved
by a majority of the electors voting thereon, the
amendment shall become a part of this Constitu-
tion on the first day of July after certification of
the election returns, unless the amendment pro-
vides otherwise.” Mr. Chairman, Section 8.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 8 of the Style and
Drafting Report Number 2, it recommend the
same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: What we did here,
really, was to combine two sections, Sections 8 and
9. We considered that they were the same subject.
We changed the heading from “Constitutional
amendment by the Legislature” to read “Amend-
ment by legislative referendum”. Otherwise, only
style changes.

CHAIRMAN FELT: The question now
arises on the motion that when this committee
does arise and report, after having had under con-
sideration Section 8 of Report Number 2 of the
Committee on Style and Drafting, it recommend
the same be adopted. All in favor will signify by
voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. The
clerk will read subsection 1 of Section 9.

CLERK HANSON: “Section 9, Amend-
ment by initiative, subsection 1. The people may
also propose constitutional amendments by initia-
tive. Petitions, including the full text of the pro-
posed amendment, shall be signed by at least 10
percent of the qualified electors of the state. The
numbers shall include at least 10 percent of the
qualified electors in each of the two-fifths of the
legislative districts.” Mr. Chairman, subsection 1,
Section 9.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration subsection 1 of renum-
bered Section 9 [of]  the Committee on Style and
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Drafting Committee Report Number 2, it recom-
mend the same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: You’ll note I said
this was renumbered 9. In the last one, we com-
bined 8 and 9. The only change we made here of
any significance is that the number of signers-
we spelled out because of what we had done in
Section 2 of this same article.

CHAIRMAN FELT: The question arises
on the motion that when this committee does arise
and report, after having had under consideration
subsection 1 of renumbered Section 9, Report
Number 2 of the Committee on Style and Drafting,
it recommend the same be adopted. All in favor
will signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. The
clerk will read subsection 2.

CLERK HANSON: “Subsection 2. The
petition shall be filed with the Secretary of State,
who shall check and certify the validity of the
signatures thereon. If the petitions are found to
have been signed by the required number of elec-
tors, the Secretary of State shall cause the amend-
ment to be published, as provided by law, twice
each month for two months previous to the next
regular statewide election.” Mr. Chairman, sub-
section 2.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
bad under consideration subsection 2 of Section 9,
Committee Report Number 2 of the Style and
Drafting Committee, it recommend the same be
adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: W e  m a d e  a
change here that we’re going to have some trouble
with. In the interest of tight styling, we struck the

words, on line 12, “caused the same to be checked”
and wrote in just “checked”. Now, Mr. Habedank
advises me that the Secretary of State has no facil-
ities to do that checking, and he may want that
language restored.

CHAIRMAN FELT: The gentleman, Mr.
Habedank.

DELEGATE HABEDANK: Mr. Chair-
man. I move that subsection 2 of Section 9 be
amended by putting a period after the word
“state” in line 12 and striking all the remaining
words, so that the next sentence will read, begin-
ning on line 14, “If the petitions are found”.

Mr. Chairman.

CHAIRMAN FELT: Mr. Habedank.

DELEGATE HABEDANK: First, before I
proceed to explain what we’ve done, I want to
commend the Style and Drafting Committee for
what I consider one of the finest jobs of revamping
English I’ve seen. If they are as thorough and as
consistent in the rest of the Constitution as
they’ve been in the first two articles, I think we
will have a model that other states will be copying
for years. The change they have made in Section 2
can, in our opinion, cause considerable trouble.
The Secretary of State’s office has no facilities for
checking and certifying petitions. As a practical
matter, these are done by the clerks and recorders
throughout the state, and then they’re filed with
the Secretary of State. We feel the amendment will
meet this situation and make the words read sim-
ilarly to what they will read in the petitions on
initiative and other matters which are to be filed.
We think that this will be adequate and will meet
the approval, we hope, of Style and Drafting as
they attempt to take words out ofthe Constitution.

CHAIRMAN FELT: The gentleman, Mr.
Schiltz.

DELEGATE SCHILTZ: Style and Draft-
ing, I’m sure, has no problem on this. On behalf of
the committee, I thank Mr. Habedank for his enco-
mium. After I lost my ewe lamb yesterday, this
may be all I’m going to get out of this place.
(Laughter)

CHAIRMAN FELT: Mr. Clerk, would you
read the motion before the Convention now.
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CLERK HANSON: “Mr. Chairman. I
move to amend on page 8, subsection 2, of
Section 9, beginning on line 12, by placing a
period after the word “state” and deleting the
remainder of language in line 12, 13, and the
first two words in line 14, so that it would read:
‘The petition shall be filed with the Secretary of
State. If the petitions are found to have been
signed by the required number of electors-“’

CHAIRMAN FELT: Does everyone feel
satisfied that they have the substance of the
motion before them? The question now arises on
the motion to amend subsection 2 as stated. All in
favor will signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it.
Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration sub-
section 2 of Section 9, Report Number 2 of the Style
and Drafting Committee, it recommend the same
be adopted as amended.

CHAIRMAN FELT: Members of the com-
mittee. The question arises on the motion that
when this committee does arise and report, after
having had under consideration subsection 2 of
Section 9, Report Number 2, Committee on Style
and Drafting, as amended, it recommend the same
be adopted. All in favor will signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. The
clerk will read subsection 3.

CLERK HANSON: “Subsection 3. At the
election, the proposed amendment shall be sub-
mitted to the qualified electors for approval or
rejection. If approved by a majority voting
thereon, it shall become a part of the Consti-
tution effective the first day of July following
its approval, unless the amendment provides
otherwise.” Mr. Chairman, subsection 3.

CHAIRMAN FELT: Mr. Schiltz

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration subsection 3 of Section 9
of the Report Number 2 of the Style and Drafting
Committee, it recommend the same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: There are no sig-
nificant changes there--only for style.

CHAIRMAN FELT: The question now
arises on the motion that when this committee
does arise and report, after having had under con-
sideration subsection 3 of Section 9 of Report
Number 2 of the Committee on Style and Drafting,
it recommend the same be adopted. All in favor
will signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. The
clerk will read Section 10.

CLERK HANSON: “Section 10, Petition
signers. The number of qualified electors required
for the filing of any petition provided for in this
article shall be determined by the number of votes
cast for the Governor in the preceding general
election.” Mr. Chairman, Section 10.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
had under consideration Section 10 of Report
Number 2 of the Style and Drafting Committee,
recommend the same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: As you will see,
we completely rewrote this particular section, and
there may be a problem here so far as the commit-
tee is concerned. As it reads now, there’s no prob-
lem with the language; I think that’s approved to
some extent. As it reads now, the number of votes
in this entire article are necessary to make up
two-fifths or, wherever it’s required, shall be deter-
mined by the number of votes cast for Governor in
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the preceding general election. I don’t knowifotto
has any trouble with that or not, or if it’s all the
votes cast for two candidates, or if it’s all the votes
cast for one candidate. It possibly should be
spelled out.

CHAIRMAN FELT: A motion would be in
order. You moved the adoption, did you not, Mr.
Schiltz? Yes, then a substitute motion would be in
order.

DELEGATE HABEDANK: Mr. Chair-
man.

CHAIRMAN FELT: Mr. Habedank.

DELEGATE HABEDANK: I move that
Section 10 be amended, on line 4 of page 9, by
adding, between the words “for” and the word
“Governor”, the words “the office of’, so that line
4 would read: “for the office of Governor in the
preceding general election”.

Mr. Chairman.

CHAIRMAN FELT: Yes, Mr. Habedank.

DELEGATE HABEDANK: The commit-
tee approves of the rewording of Section 10 as it
has been done by the Style and Drafting Commit-
tee. However, we feel that if the word just “for
Governor” is left in, the comments should show
that it is the intention of this Convention that it
should be the votes cast for “the office of Gover-
nor”, rather than just for “Governor”. And we feel
that in the interest of clarity and to prevent any
further questions arising in the future, the three
additional words should be in there. We have
inserted them elsewhere in like wording in initia-
tive atid referendum petitions, so that wherever we
have drawn sections for the Constitution, in all
instances, it reads “for the office of’ rather than
just for the position.

CHAIRMAN FELT: Is there any further
discussion? We have before us the motion to
amend--substitute motion-1 believe-way it was
put, wasn’t it, Mr. Habedank? Yours was a substi-
tute motion?

DELEGATE HABEDANK: Just a motion
to amend.

CHAIRMAN FELT: A motion to amend,
all right. If there’s no further discussion, the ques-
tion now arises on the motion to amend. We’ll have
the clerk read the amendment.

CLERK HANSON: “Mr. Chairman. I
move to amend, on page 9, Section 10, of the Style
and Drafting Report Number 2, in line 4, by insert-
ing the words ‘the office of between the words
‘Governor’ and ‘for’.”

CHAIRMAN FELT: You’ve heard the
amendment. All those in favor of the motion to
amend will signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have  it.
Members of the committee, the questi,m now
arises-No.

Mr. Schiltz, perhaps you should restate your
motion to adopt, as amended.

DELEGATE SCHILTZ: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration Sec-
tion 10 of the Style and Drafting Report Number 2,
that it recommend the same be adopted as
amended.

CHAIRMAN FELT: Members of the com-
mittee, you now have before you the question that
when this committee does arise and report, after
having had under consideration Section 10, as
amended, of Report Number 2 ofthe Committee on
Style and Drafting, it recommend the same be
adopted. All those in favor will signify by voting
Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it. The
clerk will read Section 11.

CLERK HANSON: “Section 11, Submis-
sion. If more than one amendment is submitted at
the same election, each shall be so prepared and
distinguished that it can be voted on separately.”
Mr. Chairman, Section 11.

DELEGATE SCHILTZ: Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: I move that when
this committee does arise and report, after having
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had under consideration Section 11 of Style and
Drafting Report Number 2, it recommend the
same be adopted.

Mr. Chairman.

CHAIRMAN FELT: Mr. Schiltz.

DELEGATE SCHILTZ: We’ve only made
style changes here. I don’t see anything that needs
to be called to the attention of the committee.

CHAIRMAN FELT: The question now
arises on the motion that when this committee
does arise and report, after having had under con-
sideration Section 11, Report Number 2 of the
Committee on Style and Drafting, it recommend
the same be adopted. All in favor will signify by
voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it.
Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman. I
move that when this committee does arise and
report, after having had under consideration
Report Number 2 of the Style and Drafting Com-
mittee, that it recommend the same be adopted as
amended.

CHAIRMAN FELT: Members of the com-
mittee, you now have before you the question that
when this committee does arise and report, after
having had under consideration Report Number 2
of the Committee on Style and Drafting, as
amended, it recommend the same be adopted. All
in favor will signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it.
The gentleman, Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man. For the information of the members of the
Committee of the Whole, we’ll be going in and out
of the Committee of the Whole this morning, and
because we have other business under the busi-
ness of the Committee of the Whole, such as the
Natural Resource Proposal, today, we’ll ask leave
of the committee and I’ll make the motion now so

that you understand. I so move that we pass con-
sideration at this sitting of any further business
under Committee of the Whole, Mr. Chairman.

CHAIRMAN FELT: Mr. Eskildsen. Are
you-your explanation sufficient for your pur-
poses?

DELEGATE ESKILDSEN: I think so.

CHAIRMAN FELT: The question before
the committee is to pass consideration, at this
time, of any further business to come up in Com-
mittee of the Whole. All in favor will signify by
voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it.
Mr. Eskildsen.

DELEGATE ESKILDSEN: I move the
Committee of the Whole rise in final report.

CHAIRMAN FELT: Without objection,
members of the committee, we will revert to the
end of Report Number 1 of the Committee on Style
and Drafting.

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman. I
think I neglected to offer the entireReport  Number
1. So, at this time, I move that when this commit-
tee does arise and report, after having had under
consideration Report Number 1 of the Style and
Drafting Committee, it recommend the same be
adopted.

CHAIRMAN FELT: Mr. Schiltz. Would it
satisfy you and parliamentary procedure if we
combined in one motion to adopt Reports 1 and 2,
as amended?

DELEGATE SCHILTZ: Fine.

CHAIRMAN FELT: We can take it at this
time. Members of the committee, the question
arises on the motion that when this committee
does arise and report, after having had under con-
sideration Reports Numbers 1 and 2, as amended,
of the Committee on Style and Drafting, it recom-
mend the same be adopted. All in favor will signify
by voting Aye.

DELEGATES: Aye.
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CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it.
Mr. Eskildsen.

DELEGATE ESKILDSEN: I move that
we rise in final report and refer Constitutional
Revision Number 2 and Suffrage and Election
Number 1 proposals to Style and Drafting.

CHAIRMAN FELT: Do what, Mr. Eskild-
sen? Reports Numbers 1 and 2-

DELEGATE ESKILDSEN: Excuse me, to
Order of Business Number 5.

CHAIRMAN FELT: Final Consideration
of Proposals. Does everyone understand? Mr.
Schiltz,  where are you? Perhaps--would you like
to just make a brief statement as to the effect of
this motion, because it’s the first time the motion
has come before the Convention.

DELEGATE SCHILTZ: I thought I was
all through, Mr. Chairman.

CHAIRMAN FELT: Well, I could have
called on someone else. I didn’t notice you were
busy. Mr. Murray, would you like to discuss this,
as you’re Chairman of the Committee on Rules.

DELEGATE MURRAY: Mr. Chairman.
The explanation is that, after we have completed
the work in the Committee of the Whole on the
reports from Style and Drafting and the reports
have been adopted section by section, the articles
will be referred to Order of Business Number 5 and
voted on finally there without debate. And that
will be, for those who are experienced with legisla-
tive action, a third-reading Order of Business. And
Mr. Eskildsen’s motion is to that effect. Now,
today, because we have not announced that we
have any business under Order of Business
Number 5, owe  will not be going to that Order of
Business. We will be going to Order of Business
Number 1 and advancing directly to Order of Busi-
ness Number 10 again, so we will not be casting
this. And you should know a day in advance that
you will be required to be here to vote under Order
of Business Number 5, because that’s the roll call
stage and everybody will want to cast their votes
at that time, I’m sure.

CHAIRMAN FELT: The clerk will now
reread the motion that is before us, which, in

essence, is to have the committee rise and finally
report and to refer these two reports to Order of
Business Number 5, Final Consideration of Pro-
posals. I believe, with that explanation, I won’t
have to ask the clerk to reread it. Does anyone
have any questions about what you’re about to
vote on? If not, all those in favor will signify by
voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it.

(Committee of the Whole Chairmanship
assumed by Mr. Brown)

CLERK HANSON: “March 1, 1972. Mr.
President. We, your Committee of the Whole, hav-
ing had under consideration Report Number 1 on
Suffrage and Elections of the Committee on Style
and Drafting, recommend as follows: That Section
1 be adopted; Section 2 be adopted; Section 3 be
adopted; Section 4 be adopted; Section 5, Section 6
be adopted. On the Report Number 2 on Constitu-
tional Revision, Committee on Style and Drafting
recommends as follows: Section 1 be amended,
line 12, page 5, of the Style and Drafting Report on
Constitutional Revision by reinserting the words
‘an unlimited’; that Section 1 be adopted as
amended; that Section 2 be amended in line 18,
page 5, of the Style and Drafting Report on Con-
stitutional Revision by inserting the words ‘an
unlimited’; that Section 2 be adopted as amended;
that Section 3 be adopted; Section 4 be adopted;
Section 5 be adopted; Section 6 be adopted; Section
7 be adopted; that Section 8 be adopted; Section 9,
subsection 1, be adopted; that Section 9, subsec-
tion 2, be amended by placing a period after the
word ‘state’ on line 12, page 8, and strike the
remaining language on lines 12, 13 and the first
two words on line 14; that Section 9, subsection 2,
be adopted as amended; that Section 9, subsection
3, be adopted; that Section 10 be amended on line 4,
page 9, by inserting the words ‘the office of before
the words ‘for governor’; that Section 10 as
amended be adopted; that Section 11 be adopted;
that Report Number 2 of Style and Drafting on
Constitutional Revision be adopted as amended;
that the Report on Suffrage and Elections be
adopted; that the Committee pass consideration at
this sitting of other business on General Orders;
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that the Committee rise and report and that Suf-
frage and Election and Constitutional Revision
Proposals be placed on Order of Business Number
5.  Signed: Felt, Chairman.”

DELEGATE FELT: I movethe  adoption of
the Committee reports.

VICE-PRESIDENT BROWN: Members
of the Committee, you’ve heard the motion of Mr.
Felt. All those in favor, say Aye.

DELEGATES: Aye.

VICE-PRESIDENT BROWN: Opposed.
(No response)

VICE-PRESIDENT BROWN: So order-
ed. Now, be on Order of Business Number 10.

DELEGATE ESKILDSEN: Mr. Presi-
dent. I move the Convention resolve itself into
Committee of the Whole for the purpose of
handling business under General Orders.

VICE-PRESIDENT BROWN: You’ve
heard the motion of Mr. Eskildsen. All in favor,
say Aye.

DELEGATES: Aye.

VICE-PRESIDENT BROWN: Opposed,
N O .

(No response)

VICE-PRESIDENT BROWN: So order-
ed.

(Committee of the Whole Chairmanship
assumed by Mr. Felt)

CHAIRMAN FELT: Mr. James.

DELEGATE JAMES: I would like to
report myself present.

CHAIRMAN FELT: Mr. James is present.
Committee of the Whole will please be in order. I
wish to personally congratulate the members of
the committee. And perhaps a few words now
might be in order. I think that we might acknowl-
edge that we’re moving along faster and that this
is to be expected as we all become accustomed to
the handling of business in Committee of the
Whole. And that we have a rare opportunity, I
believe, today, due to the fact that our Committee
on Natural Resources has done an excellent job,

both by being reasonably brief and by being accu-
rate, that we can complete this work today. And
we will give everyone full opportunity, certainly,
to discuss this matter, which is of such great
importance to all of us and to all the people in
Montana. I might just mention that yesterday,
since we dealt with an article on Judiciary, the
lawyers necessarily were quite active, and I’m
sure that they probably have tired tonsils today;
and that my glasses aren’t going to function very
well when the lawyers stand up today. And to
commend those who may be thinking of being
candidates for higher office, if they can make their
political statements elsewhere rather than on the
floor. And we will follow the following procedure
which, I believe, has been agreed upon: that after
the clerk has read the history and title of the arti-
cle, we will call upon the Chairman of the commit-
tee to make a general statement reviewing the
report before any motions are before the body and
then we will explain the remaining procedure
when we have completed that. But I think it’s
important that we realize the assumptions under
which we do operate here. One is that everyone
present can not only read and write, but can think,
and that they have read the report. Second, that
our committee system functions; that the mem-
bers of this committee have given the detailed
thought to this consideration that each of us gave
to the matters that came before our substantive
committees; that there is some sort of presumption
that they have given it due consideration and are
now presenting it to us. So we’ll now have the clerk
read the history and title of the article.

CLERK HANSON: “Montana Constitu-
tional Convention, 1971.1972,  Natural Resources
and Agricultural Committee Proposal-”

CHAIRMAN FELT: Mr. Clerk, have you
completed-

CLERK HANSON: “Natural Resources
and Agricultural Committee Proposal Number 2;
date reported, February 18, 1972. Louise Cross,
Chairman; Gysler, Vice-chairman. Be it proposed
by the Natural Resources and Agricultural Com-
mittee that there be a new article on environment
and agriculture to read as follows:” Mr. Chair-
man, title and history.

CHAIRMAN FELT: The delegate, Mrs.
CrOSS.

DELEGATE CROSS: Mr. Chairman.
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CHAIRMAN FELT: Mrs. Cross.

DELEGATE CROSS: I move that when
this committee does arise and report, after having
under consideration the new Article on Natural
Resources and Agricultural Proposal Number 6,
that it recommend that the same be adopted.

CHAIRMAN FELT: Mrs. Cross. I had
understood-did you wish to make a general state-
ment before presenting your motion? Your motion
that you made then went, then, to Section l-
subsection 1, was it?

DELEGATE CROSS: No, I still wish to
make a statement.

CHAIRMAN FELT: Well, what was the
motion again, then? Do you wish to make any
motion at all before you make your statement?

DELEGATE CROSS: No, I don’t think so.

CHAIRMAN FELT: All right: we’ll hear
your statement then, Mrs. Cross.

DELEGATE CROSS: Thank you, Mr.
Chairman. Also, thank you for considering a
novice at this parliamentary procedure. Fellow
delegates, of the 10 reports which have come out of
the substantive committees of this Constitutional
Convention, the shortest is that of the Natural
Resources and Agriculture Committee. Most of the
29 pages in the report are concerned with the con-
tents, the letter of transmittal, explanatory notes
and appendixes. The articles themselves are rela-
tively short. One is entitled “Environment and
Natural Resources” and the other, “Agriculture”.
Both of these deal with areas of vital concern to us
Montanans. The first is divided into four sections:
protection and enhancement, reclamation, water
rights and cultural resources. The second is
divided into two parts: the Department of Agricul-
ture and the right to special levies. After many
hours and days of deliberations and listening to
witnesses and trying to digest all sorts of infor-
mation and testimony, the committee was able to
agree on all but one section of the articles. That
one was the one on the environment, itself. The
committee split on this, seven  to two; and those
two of us were outvoted as to the content of the
statement and the explanation [is] in the notes in
this report. I also have the dubious distinction of
being the only committee Chairman who was not
able to get out a minority report of my own word-

ing. I disagree with the statement on page 6, that
we are recommending the strongest constitutional
environmental section of any existing state con-
stitution. It is chiefly to this issue that I speak
today. I consider Sections 2 and 3 not only weak,
but possibly restrictive in a direction which is not
readily apparent. When the committee dealt with
the section on water and water rights and the
Department of Agriculture, they needed no con-
vincing of their importance. Water is at a crucial
point in Montana history. Use it or lose it. Agri-
culture is in a tenuous position because it is
rapidly losing its voice and its representation in
legislative halls. On these two points, the common
danger was recognized. But the issue of the en-
vironment is an issue of recent vintage. Consti-
tutionally speaking, it is a new concept, and we
must begin at point zero. After a month of trying to
come to grips with the issue, I began to feel that
environment must be like the proverbial weather:
we all talk about it, but doing something about it is
a horse of a different color. It is the important issue
of our time. In this area, we can look ahead; and if
we put our minds to it, we can really do some-
thing great and good for those future generations
to which we give lipservice. There probably isn’t a
person in this room who would deny that taking
care of our environment isn’t good sense. How we
ultimately deal with the issue will be the measure
of our sincerity. I have spoken twice on this issue
before committee hearings, and I have urged the
adoption of a strong article. The fact that the lan-
guage I proposed was not adopted by the majority
of the committee is not what is important. What is
important is that we face up to this responsibility
here on Convention Floor and adopt language
that will do the job. Yesterday, our President
reminded us that this Constitution is not fortoday
or even for tomorrow, but must stand the test of
time. He reminded us that we must be leaders.
Project yourselves 50 years into the future, if you
will, and from that vantage point look back at us
here in Convention Hall. Ask yourselves if we are
seizing our moment in history to do something
that makes us great. Pollution in any form is an
expensive business. A year ago, it was estimated
that water pollution is costing the United States
12.8 billion dollars per year in damages. The Uni-
ted States Environmental Protection Agency esti-
mates that air pollution costs the nation some 16.1
billion dollars a year in material losses. I have not
seen figures that tell us what air and water pollu-
tion costs the State of Montana, but it must be a
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considerable sum. The sad part of this is that  we 
recognize the problem, but so far, we have seemed 
unable to do anything about it. We even seem 
unable to learn the bitter lessons other states have 
had to learn. If you were listening to the news last 
night, you would have heard that West Virginia 
has stopped issuing permits for strip mining. I t  
took a tragedy of a broken dam, the death of many, 
and the wiping out of a town, to bring the issue to a 
head. One of our fellow delegates remarked that 
we are a crisis-oriented people. Rarely do we do 
anything until we are forced to do so. Coal under- 
lines [underlies] the eastern third of this state. Do 
we have to wait until we have the equivalent of 20 
great walls of China marching north and south 
from border to border, and just a s  useless, before 
we realize t ha t  we've destroyed the precious 
resource of a productive land? Many of our natural 
resources are nonrenewable; and when they are 
gone, the treasure of the Treasure State will also be 
gone. When you begin deliberations on this article 
and when we begin with the inevitable amend- 
ments to it, ask yourselves some questions. Why 
do people come to visit this state, anyway? Are our 
streams and rivers worth anything to us? Does the 
air we breathe contribute to our health and gen- 
eral welfare? Do we have to leave everything up 
to the Legislature and hope that they will do the 
job? Do we, as  individuals, have anything a t  all to 
say about how we can protect ourselves from pollu- 
tion? Can we construct a framework within which 
the means and rights are provided to protect these 
rights? Let us exercise prudent judgment. Thank 
you, Mr. Chairman. 

CHAIRMAN FELT: Thank you, Mrs. 
Cross. The next procedure we're going to file is to 
have the clerk read all of Section 1, all three sub- 
sections. There will be no motion made a t  this 
time; but we're having it read, not only for the 
benefit of the delegates, but particularly for those 
persons interested enough to come here and  
observe the proceedings, so that they will know 
just exactly what it is that's before us. After that, 
we will go back and take them up subsection by 
subsection. The clerk will now read all of Section 1. 

CLERK HANSON: "Section 1, Protection 
and enhancement. The State of Montana and each 
person must maintain and enhance the environ- 
ment of the state for present and future genera- 
tions. Subsection 2. The Legislature must provide 
for the administration and enforcement of this 
duty. Subsection 3. The Legislature is directed to 

provide adequate remedies for the protection of the 
environmental life-support system from degrada- 
tion and to provide adequate remedies to prevent 
unreasonable depletion of natural resources." Sec- 
tion 1, Mr. Chairman. 

CHAIRMAN FELT: Mr. McNeil. 

DELEGATE McNEIL: Mr. Chairman. 

CHAIRMAN FELT: Mr. McNeil. 

DELEGATE McNEIL: Your committee 
presents and recommends, in  its proposal, the 
strongest constitutional environmental section of 
any  existing state constitution. Subsection 1 
requires the state and each person, which, of 
course, includes corporations and all legal entities 
a s  well as  individuals, to maintain and enhance 
the Montana environment for present and future 
generations. Although our committee Chair- 
woman does not agree that this is the strongest, no 
one has yet shown me a state constitution that is 
stronger. There is no state constitution anywhere 
that  requires the affirmative duty to enhance the 
environment. In  addition, the provision drafted by 
the majority requires that we, a t  least a t  a mini- 
mum, maintain the present Montana environ- 
ment. Your committee considered, a t  length, a n  
exhaustive list of descriptive adjectives to precede 
the word environment, such a s  healthful, pleas- 
ing, quality, high-quality, unsoiled, and, finally, 
my very own, unique, and concluded tha t  no 
descriptive adjective was adequate or necessary. 
This was not considered by the majority to be a 
compromise, but rather a n  acknowledgement of 
the present Montana environment a s  encompass- 
ing all of those descriptive adjectives. Constitu- 
tional provisions of other states were studied, but 
none were considered adequate, a s  no other state 
has Montana's environment. And therefore your 
committee felt that the best recommendation is to 
require that all must maintain and enhance the 
Montana environment. Subsection 2 mandates 
the Legislature to administer and enforce the duty 
to maintain and enhance the Montana environ- 
ment. Your committee was urged by many to 
detail the manner of accomplishing this duty, but 
the temptation to legislate in the Constitution was 
resisted and confidence reposed in the Legislature. 
To those who may lack such confidence in  the 
elected representatives of the people, the clear and 
concise duty to maintain a n d  enhance  the 
environment cannot be contravened. Your com- 
mittee considered two delegate proposals, and 
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these were the only two that were presented that 
were other than the strong statement which the 
majority is now submitting to you, which declared 
in substance that the State of Montana hold in 
public trust the environment for the benefit of all 
the people. The majority felt it unnecessary to 
have the state hold in trust all land, including, of 
course, privately owned real property, for the 
benefit of all the people of the state in order to 
accomplish the protection of our environment. In  
addition, the majority felt it unwise to experiment 
by incorporating into the Constitution, a "public 
trust" which was not clearly defined to the com- 
mittee-and of all of the persons who testified 
before our committee, there were not two who used 
the same definition for that phrase; and which 
phrase is not contained in the Constitution of any 
other state; and which exists, in its infancy, in 
only two states by legislation. Subsection 3 man- 
dates the Legislature to provide adequate reme- 
dies to protect the environmental life-support 
system from degradation. The committee inten- 
tionally avoided definitions, to preclude being 
restrictive. And the term "environmental life- 
support system" is all-encompassing, including 
but not limited to air, water and land; and what- 
ever interpretation is afforded this phrase by the 
Legislature and courts, there is no question that  it 
cannot be degraded. I might further add that that  
phrase, "environmental life-support system", was 
a n  essential part of both of the delegate proposals 
referring to the public trust and has been in- 
corporated in the majority proposal. Subsection 3 
further mandates the Legislature to provide ade- 
quate remedies to prevent unreasonable depletion 
and degradation of natural resources. Although it 
is recognized that  some nonrenewable natural 
resources are to be consumed, this provision per- 
mits the Legislature to determine whether the 
resources [are] being unreasonably depleted and 
requires preventive remedies. The committee con- 
sidered proposals which would give individuals a 
right to sue without the necessity of showing some 
damage. The majority concluded that Montana's 
present law providing for class action, under 
which litigation is presently pending involving 
multitudes of claimants against a single alleged 
polluter, is adequate. However, the majority feels 
that this is not a compromise, because the major- 
ity feels-the majority proposal-requires the 
Legislature to provide whatever remedies a re  
necessary to prevent degradation and to prevent 
unreasonable depletion. The majority of the com- 

mittee believes that this is the best article for the 
protection of the Montana environment for its peo- 
ple. I might also add, parenthetically, that  there 
was distributed to our desks this morning a n  
example of a right to sue as  incorporated in North 
Dakota, and i t  says: "Any person has  a right to a 
healthful environment." The majority felt that the 
use of the word "healthful" would permit those 
who would pollute our environment to parade in 
some doctors who could say that if a person can 
walk around with 4 pounds of arsenic in his lungs 
or SO2 gas in  his lungs and wasn't dead, that that  
would be a healthful environment. We strongly 
believe-the majority does-that our provision- 
or proposal is stronger than  using the word 
"healthful". And this proposal, further, would pro- 
vide the right to sue anybody, through appropri- 
ate legal proceedings, and then modify it by 
saying "subject to reasonable limitation as  the 
Legislative Assembly may provide". The majority 
feels that our subparagraph 3 does precisely this. 
I t  requires the Legislature to provide adequate 
remedies and leaves it, from that point, to the 
Legislature. Thank you. 

CHAIRMAN FELT: The delegate, Mr. 
Murray. 

DELEGATE MURRAY: Mr. Chairman. I 
move that when this committee does rise and 
report, after having had under consideration Sec- 
tion 1, subsection 1, of Proposal Number 6, that i t  
recommend the same be adopted. 

CHAIRMAN FELT: Mr. Murray is mak- 
ing these perfunctory motions in order to relieve 
the members of the committee of that extra chore, 
and not for the purpose of speaking on these 
motions. So the matter before the committee a t  
this time is subsection 1 of Section 1, and a motion 
has been made that  we adopt it a s  it appears in the 
committee report. This is now open for discussion. 
I might just say-before I recognize you, Mr. 
James, I'd like to call upon Delegate Scanlin to 
undertake a small chore on behalf of the Chair. I 
would like you to keep a scoresheet, please, of the 
number of times that lawyers are recognized and 
rise. And for those purposes, today, we will not 
count either Mr. McNeil or Mr. Brazier a s  attor- 
neys, since they will be speaking as  members of 
the committee. In  the event any of them speak 
longer than 5 minutes, put an  asterisk after their 
names please, Mr. Scanlin. 

Mr. Scanlin. 
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DELEGATE SCANLIN: Mr. Chairman. I
feel that an apology is due for any untoward
thoughts I had toward my fellow delegates who
may be members of the legal profession, and I
apologize.

CHAIRMAN FELT: The apology is cer-
tainly accepted, if you feel it’s necessary. I might
say that the “Traveling Martin Trophy” might be
presented to Delegate Foster. I believe he re-
mained totally silent yesterday, and I believe now
that Delegate Harper might be putting in his bid to
achieve it for today.

Delegate Harper.

DELEGATE HARPER: Mr. Chairman. I
just want to say I know, or least I hope, this is
being done in fun, about the lawyers. I think we all
recognize that we are dealing, under the Constitu-
tion, with a legal document-basic law. I just
simply rise to say that I have appreciated very
much a good many of the comments that the law-
yers have made. I am not familiar with law. The
first thing I do in a law case is go to a lawyer, and I
think most of the rest of us feel that way. So, I
would like to just say that I don’t share in the idea
that the lawyers are any less members of this
group and should be restricted in any way in their
speaking, any more than any of the rest of us. I
just felt constrained to say that. I’m not running
for any office, that I want any lawyers’ vote.
(Laughter)

CHAIRMAN FELT: Thank you for the
defense of the attorneys. They can, perhaps, take
care of that, too. (Laughter) The point is that
there’s a course given in law school on water law,
and I don’t think we need the whole course today.
(Laughter)

Mr. James.

DELEGATE JAMES: Yes, Mr. Chairman.
I only spoke once yesterday, and one sentence. I
am not a lawyer. I have nothing against lawyers:
and I have no daughters, so I have no worries.
(Laughter) I was just kidding, Jim, really.

CHAIRMAN FELT: That’s a relief.

DELEGATE JAMES: I would like to
amend line 10 of Section 1. And despite Mr.
McNeil’s statement there-1 hadn’t heard it before
I proposed this amendment-I would like to
remove “the” and insert “a clean and healthful”;
delete “of the state” and insert “for the protec-

tion and enjoyment of present and future genera-
tions”. To me, on reading the first section there, it
seemed rather bland. I felt as though these adjec-
tives perhaps would strengthen the article. I
would like to read a couple of lines from a poem in
the Saturday Reuiew. “Man has kicked away his
birthright; now we find, to our despair, we have
fouled our lakes and rivers, we have fouled our
very air. It is time to face the music; it is time to be
aware.” These words from a poem by Francis
Hadge, “Warning from Main Rivers.” I’ve been to
all parts of the United States, and having visited
most of these sister states, I am glad that Montana
still has relative virginity, if one can have such a
thing.

CHAIRMAN FELT: The gentleman, Mr.
James, has moved to amend subsection 1. And we
will have the clerk reread the amendment, and
then we’ll permit further discussion if anyone
wishes.

CLERK SMITH: “Section 1, Protection
and enhancement, subsection 1. The State of
Montana and each person must maintain-”

CHAIRMAN FELT: Mr. Clerk, I think you
can just read the motion as it was presented to us.
Do you have a copy of it there?

CLERK SMITH: Yes. “Mr. Chairman. I
move to amend Section 1, subsection 1, page 3, line
10, by striking the word ‘the’ following the word
‘enhance’ and the words ‘of the state for’-”

CHAIRMAN FELT: Now, just pause a
minute while I get that down. Anybody want that
reviewed?

DELEGATES: Yes.

CHAIRMAN FELT: Review that again
please.

CLERK SMITH: “-page 3, line 10, by
striking the word ‘the’ following the word
‘enhance’ and the words ‘of the state’-”

CHAIRMAN FELT: This is anotherstrike-
out?

CLERK SMITH: Yes.

CHAIRMAN FELT: Strike the word “the”,
which is the first word on line 10; then he also
strikes the words “of the state for” following the
word “environment”. Proceed, Mr. Clerk.
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CLERK SMITH: “-following the word
‘environment’ and inserting in lieu thereof the fol-
lowing words: ‘a clean and healthful’ following
the word ‘enhance’ and inserting ‘for the protec-
tion and enjoyment of following the word
‘environment’.”

CHAIRMAN FELT: Now, that was a little
bit difficult to catch, so we’ll do it again if anybody
would like. Oh, they’re giving out copies now?
Fine.

The gentleman, Mr. Gysler.

DELEGATE GYSLER: Mr. Chairman. As
Vice-chairman and one of the seven who approved
this report, I resist the motion to amend, and the
reasons were stated by Mr. McNeil when he went
through the comments on our section. I would cer-
tainly hope that, before people amend things, that
they take time and look to see what they’re amend-
ing and if there’s any committee comments in
regard to it. We feel that-or I feel, anyway, that
this amendment weakens, not strengthens, this
article.

CHAIRMAN FELT: Mr. Blaylock.

DELEGATE BLAYLOCK: Mr. President.
They said they were handing this out, but what’s
being handed out is not-

CHAIRMAN FELT: Yes.

DELEGATE BLAYLOCK: -so I’d like to
have that read in its entirety as it’s amended.
Forget the striking out, just read the thing.

CHAIRMAN FELT: I think that’s fine, I
thought they were handing out the same one; it
turns out it’s a different one that’s being dis-
tributed. There is another amendment which has
been submitted. Well, perhaps they’re both being
handed out, Mr. Blaylock, then. Another amend-
ment has been offered to subsection 1 of Section I.
The author did not include his name, so we do not
know who it is. Possibly he will feel that the pro-
posal that is before us now from Mr. James covers
his point too, but if not, would he please let his
identity be known so that we’ll be prepared for it,

Mr. Kamhoot.

DELEGATE KAMHOOT: Mr. Chairman.
I am a member of the Natural Resources Commit-
tee, one of the seven on the majority report here;
and I, too, resist any change in Section 1. Now, we
had more than 95 separate witnesses before us,

over 165 appearances. Many, many times,
members of the committee, including myself,
asked people what “healthful” -meant.  No one
could define it. This was one of the reasons,.as
Delegate McNeil said, that we took it out-because
no one knows what it is. The question came up
many times, of course, about this social security
for lawyers. That was used many, many times in
our committee by using words that no one could
define. I think that after four weeks of extensive
work, night sessions, hundreds of witnesses before
us, I’m sure that we have heard every argument
that can be proposed to have changed this article
from what we came out with. I believe it is the best;
it’s the strongest. There’s no state that has as
strong a one as this. For those that would like it
stronger, I think they should think about this a
little, because they may come out with one that’s
not as strong as this one. I thank you, Mr. Chair-
man.

CHAIRMAN FELT: The delegate, Mr.
Campbell.

DELEGATE CAMPBELL: Mr. Chair-
man, would Mr. Kamhoot yield to a coupleofques-
tions, please?

DELEGATE KAMHOOT: Yes, I’ll yield.

DELEGATE CAMPBELL: You are famil-
iar, Mr. Kamhoot, with the Illinois provisions?

DELEGATE KAMHOOT: Some.

DELEGATE CAMPBELL: And you feel
those are weaker than the provisions that you
have recommended in your committee?

DELEGATE KAMHOOT: Well, I think so.

DELEGATE CAMPBELL: Then, would
you be for adopting the weaker provisions that
would give the citizens the right to sue as regu-
lated by the Legislature?

DELEGATE KAMHOOT: Repeat that,
would you, Bob?

DELEGATE CAMPBELL: Section 2 of
the Illinois provision provides a citizen shall have
the right to sue as defined by the Legislature.
Would you be in favor of adopting this weaker
provision?

DELEGATE KAMHOOT: Now, Bob, I
don’t have Section 2 of the Illinois Constitution
before me.
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DELEGATE CAMPBELL: I see.

DELEGATE KAMHOOT: I’ve read
volumes and volumes of other state constitutions,
so I don’t know exactly what it says.

DELEGATE CAMPBELL: All right. I
will read you, then, Section 2.

CHAIRMAN FELT: Mr. Campbell, do you
wish to speak?

DELEGATE CAMPBELL: Yes, I do.

CHAIRMAN FELT: Yes, let’s do that if
you have something to add.

DELEGATE CAMPBELL: Okay. Thank
you, Mr. Chairman. I rise in support of Mr. James’
motion to amend the Section 1. I feel that the
present section, as presented by the committee,
stating that the State of Montana will maintain
an environment is absolutely worthless. What this
says, in effect, instead of being the strongest in the
nation, is that there is no type of standard what-
soever to define this environment. “A clean and
healthful environment” is not defined. It would be
defined by the Montana Supreme Court and the
Legislature that we are hoping will initiate effec-
tive controls. All of this says that they will
enhance the environment. It does not describe
whether it is good environment, bad environment,
polluted environment, or anything. I think all it
means is that the Legislature, in the future, will
not prohibit the citizens’ right to breathe, regard-
less if it’s clean air, bad air, or anything else. I
think that “clean and healthful” is a positive step
forward. I think that the Supreme Court and the
Legislature can work towards this goal, which is
in the Illinois Constitution, which is recom-
mended for the North Dakota Constitution. I
think the enjoyment and protection of this also is a
meaningful addition to this Section 1. I don’t feel
that this is the strongest in the nation, and cer-
tainly, if adopted without the amendment, I feel
that it would be an insult to the people that did
want something effective in this Constitution.
Thank you, Mr. Chairman.

CHAIRMAN FELT: The delegate, Mr.
Anderson.

DELEGATE JOHN ANDERSON: I am
also a member of the committee and one of the
seven who recommends the article that is before
us, and I believe that Section 1 of the article points

it out very clearly to us. I think that we have a most
unique situation here in our great State of Mon-
tana. We, presently, I think, have one of the best
environments-perhaps of any state in the Union.
I feel that subsection 1 of Section 1 spells it out
very clearly that we must maintain this quality
environment that we have-and not only main-
tain it, but improving it; as the article says, to
enhance it. I personally object to the amendment
of this section.

CHAIRMAN FELT: The delegate, Mrs.
Robinson.

DELEGATE ROBINSON: Mr. Chair-
man. I will probably be up many times today,
because I believe that the Environmental Article
is probably the most important thing we will be
dealing with in this Constitutional Convention. I
rise in support of Mr. James’ amendment simply
because in the presence-the proposed Section 1,
there is no qualifying adjective used for the
environment. Mr. Kamhoot brought up the ques-
tion of what is healthful and what is quality or
what is clean. These two adjectives have been used
in most of the Environmental Article and environ-
mental law throughout the United States. I refer
you to the Revised Codes of Montana, Title 69,
which uses the words, “healthful”. The Federal
Environmental Protection Act also uses the words
“clean and healthful”. There will be no question
about what these words mean, because these
words will be subject to a great deal of litigation. I
think it’s clear that we do not want to maintain the
present environment, for example, in Missoula or
Columbia Falls or other places, since the rate of
death by cancer is twice as high in Butte and
Anaconda as it is anywhere else in the State of
Montana. I think we need these qualifying adjec-
tives to enable the Supreme Court to interpret
what kind of environment we want. Withoutthese
qualifying adjectives, the court is going to have a
very hard time.

CHAIRMAN FELT: The delegate, Mr.
Rebal.

DELEGATE REBAL: Mr. Chairman. I
resist Mr. James’ amendment. I believe “clean”
and “healthful” to be comparative in nature.
Cleaner than what, or more healthful than what?
Thank you.

CHAIRMAN FELT: The delegate, Mr.
James. Do you wish to close?

The delegate, Mrs. Bates.



D E L E G A T E
would like to ask
James.

BATES: Mr. Chairman. I
a question here of Delegate

CHAIRMAN
yield?

D E L E G A T E
Bates.

FELT: Will the gentleman

JAMES: Yes, I will, Mrs.

D E L E G A T E BATES: Mr. James, when
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you mention “to protect and improve”, does this
mean that in future years that perhaps a building
or a business that might go up would not improve
the environment to many people. Could it stop
future building and things of this type?

D E L E G A T E  J A M E S :  M y  a m e n d m e n t
does not say “improve”; it says “for the protection
and enjoyment”.

DELEGATE BATES: Oh, “enjoyment”. I
beg your pardon; I thought it was “improvement”.

D E L E G A T E  J A M E S :  Y o u  k n o w  w h a t
enjoy means, don’t you? (Laughter)

CHAIRMAN FELT: The gentleman, Dele-
gate Burkhardt.

DELEGATE BURKHARDT: Mr. Chair-
man and delegates. I rise in support of Mr. James’
amendment. It seems to me that, when Charles
Lindbergh was with us the other day, he was say-
ing some very timely things. When I was intro-
duced, thinking maybe he would dwell on his past
solo performances. I was very moved by his future
orientation. Nothing is as important that we will
do here as guarantee the future of our citizens, and
those who come from all over this country and the
world, to enjoy the sense of cleanliness and the
health of our environment in Montana. I think it
does strengthen it to put these words in. I am for
his amendment.

CHAIRMAN FELT: The delegate, Mr.
Romney.

DELEGATE ROMNEY: Mr. Chairman, It
seems to me that Delegate James is on the right
track in this matter. If we take the words “main-
tain and enhance”-maintain means to keep it the
same or at least not to have it lessened; enhanceis
to augment or increase. But we then are-
according to the language in subsection 1, we are
to maintain or improve environment of the State

of Montana for future generations. But if you have
no qualifying adjectives to describe what the
objective is, it seems to me that you’re just uttering
a few meaningless generalities. So I support the
amendment of Delegate James.

CHAIRMAN FELT: The delegate, Mr.
McNeil.

DELEGATE MCNEIL: Mr. Chairman. I
think we are all searching for exact,ly the same
thing; it’s just a matter of what language to use. I
would like to direct your attention to the fact that
Delegate James’ amendment deletes the language
“of the state”. The majority felt very strongly that
the environment of this state describes what we
have in Montana. It’s the clear, unpolluted air
near Bdb Marshall wilderness; it’s the clear water
and the clear air in the Bull Mountains; and it is
the stench in Missonia. But that is the Montana
environment. Delegate Campbell said there is no
standard. There is a standard. It is the present
environment of this state. You take out the words
“of the state”, and we take out what is our present
environment and substitute “clean and health-
ful”-the majority felt this would permit degra-
dation of the present Montana environment to a
level as defined in Illinois, which may be clean
and healthful. And our intention was to permit no
degradation from the present environment of
Montana and affirmatively require enhancement
of what we have now.

CHAIRMAN FELT: The delegate, Mr.
Foster.

DELEGATE FOSTER: Mr. Chairman,
fellow delegates. It looks like one day was as long
as I could stay seated. I wish to only point out two
things. One, Delegate Anderson in his statement
used the words “quality environment” in stating
that he supported the majority position. I wish you
to note that there is no such modifier to “environ-
ment”. Delegate McNeil used “present environ-
ment”, which is certainly not in the majority pro-
posal. I submit that the arguments that are being
used in support of the majority proposal, in fact,
are not in that proposal. Thank you, Mr. Chair-
man.

CHAIRMAN FELT: Does the gentleman,
Mr. James, wish to close?

The delegate, Mr. Brazier.
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DELEGATE BRAZIER: Before you vote
on this, fellow delegates, I would call to your atten-
tion a couple of circumstances which I think you
ought to be aware of. Although we all seem to
know and be aware that we’re drafting a Constitu-
tion, I think we sometimes overlook the implica-
tions. Now, the reason that the majority of your
committee, in its wisdom, saw fit not to put quali-
fying adjectives in the Constitution is that this
provision is destined to be interpreted by the Mon-
tana Supreme Court. The Supreme Court is going
to decide what this Constitution means; and if it
decides wrong, if it decides something conserva-
tive that you don’t like, it’s locked in. You can’t
change the Constitution. Whereas, if you put the
qualifying adjectives in the legislation, which sub-
section 3 of this proposal contemplates, if the
Supreme Court, in your opinion, abuses its discre-
tion and makes a conservative interpretation, it is
subject to the checks and balances of being over-
ruled by the Legislature. But if you put it in this
Constitution, you lock it in-there’s no chance to
correct it. We’ve had one Constitutional Conven-
tion in 80 years-modify [modified] the present
Constitution 37 times in 80 years. And I would
point out, as you may have noticed in the discus-
sions, that certain other statutes were called to our
attention by Mrs. Robinson. All I would point out
is they are just that, statutes. They are subject to
interpretation by the courts, and the courts are
subject to the checks and balances of the legisla-
tive action of Congress or of those states. Please
bear that circumstance in mind during your
deliberations. Thank you, Mr. Chairman.

CHAIRMAN FELT: The delegate, Mr.
cate.

DELEGATE CATE: Mr. Chairman, fellow
delegates. The environment, of course, I think, is
one of the most important things facing us here at
this Convention. And throughout the land, young
people are asking us to do something about the
environment, because they’re the ones that are
going to have to live with it. And apparently, the
public trust doctrine which was first advocated-

CHAIRMAN FELT: Mr. Cate, try to stay
on these adjectives that we’re debating.

DELEGATE CATE: Right.-has been
rejected. And therefore I feel it’s imperative that
we have a-what we do adopt-be as strong as
possible. And speaking as a lawyer, I think that it
adds something to Section 1 to say “clean and

healthful”. I can envision going into court to prove
that something is not healthful, but I can’t envi-
sion going into court to prove “maintain and
enhance the environment”. I can prove that the
sulphur that’s being emitted from the steam plant
in Billings, which is-there’s an article on that
in today’s Gazette, I can prove that that’s not
healthful. And I can prove that that’s not clean, in
a court of law. But I don’t know how you would
approach this thing otherwise if you don’t have
some type of adjective to hang your legal proceed-
ing on. And I know that those people who were on
this committee are as concerned as I am to have an
effective provision. And I really feel that it is
necessary to have these adjectives “clean and
healthful”, and I would support Mr. James’
amendment. Thank you.

CHAIRMAN FELT: The delegate, Mr.
Heliker.

DELEGATE HELIKER: Mr. Chairman. I
submit to the majority of the delegates here, who
are not lawyers, that when we nonlawyers have to
make up our mind about language which is very
crucial in terms of how it will be interpreted by the
courts, that we had better consult experts in whom
we have confidence. I, therefore, asked Professor
John McCrory,  who teaches administrative law at
the University of Montana Law School, for this
opinion on the language of Section 1. I’d like to
read you his response. He said, and I quote: “Con-
trary to the view of the committee majority, I
believe that descriptive adjectives are necessary
for guidance for interpreting the Constitution, to
insure that present problems are not perpetuated.
The words ‘clean and healthful’ have common
usage and meaning which would furnish such
guidance.” Thank you.

CHAIRMAN FELT: The delegate, Mr.
Campbell.

DELEGATE CAMPBELL: Mr. Chair-
man. I would just like to say to Delegate McNeil
that the people in Missoula are not satisfied with
maintaining the present stench; that in the past,
they have had the benefit of being able to afford to
buy property on your Flathead  Lake, to sit there
free of pollution. This is rapidly changing. The
pollution that they had in Missoula that they did
not have in P&on is slowly creeping into the
Flathead Valley, as you well know. Ifyou know, in
the Bob Marshall wilderness area, if you’ve flown
in, there aren’t many canyons left in this state
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that are not slowly filling up with the haze of
industrial filth. And I think that “clean and
healthful” is a minimum standard to put [in]. Mr.
Brazier mentioned this would go before the
Supreme Court. Certainly, I know it will, regard-
less of the language we use. Certainly, the strong-
est language we could use in this provision is “a
clean and healthful environment”. As I under-
stand, Mr. McNeil, this was your original thought
in the committee before you changed your mind on
it. And I would say that your first thought was the
best thought, and support Mr. James. Thank you.

CHAIRMAN FELT: Delegates, I would-
we are going to have to switch tapes in a moment. I
think we’ve had a pretty thorough discussion on
the meaning of these words. If someone has some-
thing new to add, why, let’s get it down and do it in
a minute or two, and then we can switch tapes.

The gentleman, Mr. Loendorf.

DELEGATE LOENDORF: I have no spe-
cific comment, but when I heard the statutes cited,
I sent a page to get the book; and I would just like
to share with the Convention what it says. It
seems to go far beyond either the majority pro-
posal or Mr. James’ amendment. It makes it the
responsibility of the State of Montana to use all
practical means to assure for all Montanans safe,
healthful, productive, and aesthetically and cul-
turally pleasing surroundings; attain the widest
range of beneficial uses 3f the environment with-
out degradation, risks to health or safety, or other
undesirable and attendant consequences. And the
final paragraph states, “The Legislative Assem-
bly recognizes that each person shall be entitled to
a healthful environment and each person has a
responsibility to contribute to the preservation
and enhancement of the environment.”

CHAIRMAN FELT: Does the gentleman,
Mr. James, wish to close?

The delegate, Mr. McCarvel.

DELEGATE McCARVEL: I wonder if Mr.
James would yield to a question.

CHAIRMAN FELT: Does the delegate,
Mr. James, yield?

DELEGATE JAMES: I’ll yield, Joe.

DELEGATE McCARVEL:  J u s t  h o w
broad is this “clean and healthful”? What does it
enhance?

DELEGATE JAMES: Well, I think I
should let Mr. Loendorf answer you there, or I
think he has answered you. I think perhaps my
statement was not inclusive enough, although I
will settle for that if the delegates will. I think
Jerry made a very good argument, and I think
Delegate Heliker’s statement there-McCrory
took care of this very well.

DELEGATE McCARVEL: Thank you.
Mr. Chairman.

CHAIRMAN FELT: Mr. McCarvel.

DELEGATE McCARVEL: Just before we
convened this Constitutional Convention, there
was an article in the Montana Standard which
stated that a doctor had come up with his findings
that smoking of cigarettes or cigars was just as
detrimental to those that inhaled the expended
smoke as the ones that smoked them themselves.
So, I’m just wondering if I, as a nonsmoker, could
take someone who is a smoker and charge him
with polluting the environment under this clean
and healthful air. That is all, Mr. Chairman.

CHAIRMAN FELT: The Convention will
stand at ease while we change tapes.

CHAIRMAN FELT: Please be in order. We
are continuing the discussion of the amendment of
Mr. James.

The delegate Mr. Conover.

DELEGATE CONOVER:  Mr. Chairman.
Will Mr. James yield to a question?

CHAIRMAN FELT: Will the gentleman,
Mr. James, yield to a question?

DELEGATE JAMES: Yes, I will, Mr. Con-
over.

DELEGATE CONOVER:  Mr. James, on
this “clean and healthful”, I like the words real
well; what concerns me is this zoning of the cities,
where they’re spreading out into our rural areas
and buying, say, different plots of land, and they’d
get a home there. And if I happen to be located
pretty close and 1 have cattle, the first thing, he
takes in a suit to me for the smell. Then I’m in
trouble, am I?

DELEGATE JAMES: I really don’t know.
I suppose if you had a feedlot  in an area that was
adjacent to a community and becamesoobjection-
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able, I think perhaps some action could be taken. I
think at present, we take action against public
nuisances if such arise, and I’m sure they do.

DELEGATE CONOVER:  Mr. Chairman.

CHAIRMAN FELT: Mr. Conover,  do you
wish to speak on the amendment?

DELEGATE CONOVER: Will Mr. George
James yield to another question?

C H A I R M A N  F E L T :  Do you  y i e ld  t o
another question?

DELEGATE JAMES: Yes, I will, Mr.
Chairman.

DELEGATE CONOVER: M r .  J a m e s .
What I’m referring to is that a lot of our city folks
want to get away from a congested area, so they
move  out 3 or 4 miles, where we have been
located-us ranchers-for, you might say, genera-
tions. And this is what’s happening in some areas,
and I’m wondering what this clean air will do to
our agriculture.

CHAIRMAN FELT: Does the gentleman,
Mr. James, wish to respond to that question?

DELEGATE JAMES: Yes, I thinkthatthe
courts will take these things into consideration. I
don’t think the courts have ever been unrealistic
or, by their nature, should they be unjust. So I
think that all these things-we do try to consider
balance when setting up these things. I, as one,
wouldn’t want to go overboard on environment,
nor would I want to go overboard the other way.
But I do think that it’s time-we know what’s
happened in other states from coast to coast, in
other countries--and I think we have to consider
the future generations. We have to consider the
people now, and we are doing that. Surely, you’re
aware that actions have been taken in many cases
where there have been health hazards and pol-
lutants. I am sure that all the attorneys in the
body, and anyone that’s read the papers, know
that actions have been taken. This is just a state-
ment of principles, a guideline, and I agree with
Mr.  McNeil that we have a common cause here
and it’s just a matter of how we state it. Perhaps
under the majority proposal here of the committee,
you could ask Mr. McNeil the same question.

CHAIRMAN FELT: Does the gentleman,
Mr. James feel that he has closed?

DELEGATE JAMES: I was just trying to
satisfy Mr. Conover.  I didn’t know I was closing.

CHAIRMAN FELT: No, I wasn’t sure
either, but I thought perhaps you had.

And the gentleman, Mr. Hanson.

DELEGATE ROD HANSON: Mr. Presi-
dent, would Mr. Loendorf yield to a question,
please?

CHAIRMAN FELT: Will Mr. Loendorf
yield?

DELEGATE LOENDORF: Yes.

DELEGATE ROD HANSON: Jerry, the
language you read from the statute is the present
statute, as I understand it. How long has that been
on the books?

DELEGATE LOENDORF: Since 1971.

D E L E G A T E  R O D  H A N S O N :  Do jwu
know-has that been interpreted by the courts?

DELEGATE LOENDORF: No, it has not.

DELEGATE ROD HANSON: In your
opinion, is that language stronger than either of
what is being proposed here by the majority or the
minority?

DELEGATE LOENDORF: It appears to
be to me. I just point this out. I’m not an expert in
this area, and I wasn’t on this committee, but they
seem to use the same words that are being pro-
posed by Mr. James plus many others. When you
say stronger-it seems to me it’s more defining,
anyway.

DELEGATE ROD HANSON: Mr. Chair-
man.

CHAIRMAN FELT: Mr. Hanson.

DELEGATE ROD HANSON: Would Mr.
McNeil yield to a question please?

CHAIRMAN FELT: Will Mr. McNeil
yield?

DELEGATE MCNEIL: I yield.

DELEGATE ROD HANSON: Mr. Mc-
Neil. No doubt your committee looked at this dur-
ing your deliberations. What is your opinion of the
statute that we have now as compared to the word-
ing in the Constitution?
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DELEGATE MCNEIL: I have no opinion
on the statute, Mr. Hanson. The opinion of the
majority of the committee is that maintaining and
enhancing the environment of this state is the
strongest constitutional statement we can make.

CHAIRMAN FELT: The gentleman, Mr.
James. Do you wish to close?

DELEGATE JAMES: If there are no other
speakers, I think I’ve said my piece, and so every-
one knows how I feel. It’s a matter not of objective
here, because I’m sure that we all have the same
objective, the same concern, the same love of our
state; and I think we want to do right by our state.
And so, it’s just a matter of wording. And if you
feel that my adjectives will help in some measure
and make this law stronger, well then, adopt them.
If you feel that Mr. McNeil’s-in the majority
proposal there-is the best thing, adopt them.
What we’re looking for is what’s best for our state.
Thank you.

CHAIRMAN FELT: The question now
arises on the motion to amend-

DELEGATE HARLOW: Could we have a
roll call vote? (Seconds rise)

CHAIRMAN FELT: A roll call vote is
asked for. There are sufficient seconds. The ques-
tion now arises on the motion to amend subsection
1 of Section 1. I believe you all know the words that
are included in the amendment.

For what purpose does the gentleman, Mr.
McNeil, rise?

DELEGATE MCNEIL: Mr. Chairman, I
rise to ask for one minute to explain my vote. I
want the record to clearly reflect that I am not
voting against Mr. James’ amendment, but rather
voting for what I believe to be the stronger state-
ment. And I believe the entire delegation will
agree that, whichever we adopt, thatitis theinten-
tion of this Convention to adopt the stronger of the
two. Thank you.

CHAIRMAN FELT: It is the Chair’s
understanding that the rules are that any member
may explain his vote and that-unless some
member objects. And the purpose of the rule, I
think, is to prevent everyone from explaining their
vote in case they have already talked on the
motion.

For what purpose does the delegate, Mrs. Bug-
bee, rise?

DELEGATE BUGBEE:  I rise to explain
my vote. I think, unquestionably, that the amend-
ment of Mr. James is the stronger Environmental
Article. And that’s why I’m voting for it.

CHAIRMAN FELT: For what purpose
does the gentleman, Mr. Brazier, rise?

DELEGATE BRAZIER: I rise to explain
my vote. I feel that, although the language of Mr.
James’ amendment is stronger, it properly
belongs in the Legislature. And there’s going to
come a time when there’s a big case against a big
industry, and they’re going to bring in some doc-
tors from Pittsburgh to testify that it’s a healthy
environment back there, and our Supreme Court is
going to set us back instead of forward. In other
words, we’ll make more progress by leaving it out.

CHAIRMAN FELT: For what purpose
does the gentleman, Mr. Berg, rise?

DELEGATE BERG: I rise to explain my
vote.

UNIDENTIFIED DELEGATE: I object.

CHAIRMAN FELT: An objection has
been made. The question now arises on the-Did
you hear an objection, Mr. Berg?

DELEGATE BERG: Yes, I did.

CHAIRMAN FELT: I thought I did. The
question now arises on the motion to amend. All
those in favor will vote Aye; opposed will vote No.
Has every delegate voted?

(No response)

CHAIRMAN FELT: Does any delegate
wish to change his vote?

(No response)

CHAIRMAN FELT: If not, the clerk will
record the vote.

Aasheim .Absent
Anderson, J. Nay
Anderson,O...........................  Nay
Arbanas .Absent
Amess..............................Absent
Aronow  Nay
Artz .Absent
Ask....................................Aye
Babcock _..__.._,_,,.....__.....,,,._.  Nay
Barnard . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absent
Bates...............................Absent
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Belcher ............................... Nay
Berg.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Berth&on Nay
Blaylock...............................Ay  e
Blend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Bowman...............................Ay  e
Brazier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Brown . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Bugbee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Burkhardt . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Cain...................................Ay  e
Campbell . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
C&e.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Champoux . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Choate.................................Ay  e
Conover .............................. Nay
Cross.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Dahood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Davis...............................Absen  t
Delaney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Driscoll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Drum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Eck....................................Ay  e
Erdmann . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Eskildsen . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Etchart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Felt. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Foster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Furlong. ............................... Aye
Garlington. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Graybill . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Gysler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Habedank . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, RS. . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Hanson, R. . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Harlow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Harper.................................Ay  e
Harrington . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Heliker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Holland., . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Jacobsen . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Joyce.. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Kamhoot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Kelleher . . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Leuthold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Loendorf...............................Ay  e
Lorello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Mahoney . . . . . . . . . . . . . . . . . . . . . . . . . . .Absent
Mansfield . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
McCarvel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay

McDonough . . . . . . . . . . . . . . . . . . . . . . . . . . . .Aye
McKeon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
McNeil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Melvin.................................Ay  e
Monroe.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Murray.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Noble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Nutting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
P ayne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Pemberton ............................ Nay
Rebal.................................  Nay
Reich& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Robinson . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Roeder.................................Ay  e
Rollins.................................Ay  e
Romney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Rygg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Scanlin.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Schiltz.................................Ay  e
Siderius................................Ay  e
Simon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Skari . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Sparks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Speer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ay  e
Studer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Swanberg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
To& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Absen  t
Van Buskirk . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Vermillion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Aye
Wagner................................Ay  e
Ward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Warden . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Wilson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Nay
Woodmansey . . . . . . . . . . . . . . . . . . . . . . . . . . Aye

CLERK SMITH: Mr. President, 40 voting
Aye, 44 voting No.

CHAIRMAN FELT: The motion is lost.
There was, as I said, another motion presented. If
the member who wished to present it would make
themselves known, why, we’d hear it. If they do
not why, we’ll assume that they feel the subject
was fully dealt with because it was quite similar.
The question then arises on the motion to adopt
subsection 1 of Section 1. All those in favor will
signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.

DELEGATES: No.
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CHAIRMAN FELT: The Ayes have it, A
division has been called for.

The gentleman, Mr. Brazier, for what purpose
do you rise?

DELEGATE BRAZIER: Mr. Chairman. I
had submitted to the clerk this morning a pro-
posed amendment to subsection 1. Apparently, it
didn’t come to your attention.

CHAIRMAN FELT: Well, I’ve called for
your identity two or three times. Itmust  have been
you, then. If you wish that acted upon---Is thatthe
one that inserts the word “physical”?

DELEGATE BRAZIER:  I  d o ,  y o u r
Honor-Mr. Chairman, yeah.

CHAIRMAN FELT: All right. Without
objection, we will eliminate the action of attempt-
ing to vote for which a division has been called,
and we are back at a point at which further amend-
ments may be offered to subsection 1 of Section 1.
Hearing no objection, the clerk will read the
amendment.

CLERK SMITH: “Mr. Chairman. I move to
amend Section 1, subsection 1, page 3, line 10, of
the Natural Resources and Agriculture Committee
majority proposal by inserting, after the word
‘the’ and before the word ‘environment’, the word
‘physical’. Signed: Brazier.”

CHAIRMAN FELT: The gentleman, Mr.
Brazier.

DELEGATE BRAZIER: Mr. Chairman
and fellow delegates. This is nothing sinister. It’s
simply a housecleaning, housekeeping type
amendment; and it arises at this time because, in
the rush of business towards the deadline for pre-
paring committee reports, we didn’t get the com-
munication by some people that deal in the
environmental areas. Since that time, it has been
called to my attention that there are, in various
fields of study and administration, a number of
usages of the term “environment”, including such
things as physical environment, cultural environ-
ment, economic environment, political environ-
ment, and so forth. And this has been borne out;
I’ve seen some provisions in other statutes which
use the word “physical environment”. I merely
suggest it to make sure that anybody in the future
knows what we’re talking about here, and that is
physical environment. It is in no way limiting, in

no way intended to detract from the strength of the
provision. I just consider it good draftsmanship
and a means of clarifying what this Constitution
intends.

CHAIRMAN FELT: The gentleman, Mr.
cate.

DELEGATE CATE: Mr. Chairman. I
move as a substitute amendment to strike Section
I-

CHAIRMAN FELT: Mr. Gate, don’t use
the word “substitute amendment”. Either make a
substitute motion or amend his motion; but if
you’re amending, it better relate to his motion.

DELEGATE CATE: I’ll make a motion to
amend Section 1 of the Environmental and Natu-
ral Resources provision by striking therefrom on
line 8, page 3-

CHAIRMAN FELT: Move slowly now.

DELEGATE CATE: --after the words
“Section 1 period”, the following language: “pro-
tection and enhancement period”-through line 9,
through line 10, through line 11. In other words,
strike out the entire provision except the words
“Section 1” and insert in its place the following
language: “The State of Montana shall maintain
and enhance a clean and healthful environment
as a public trust. The sole beneficiary of the trust
shall be the citizens of Montana, who shall have
the duty to maintain and enhance the trust, and
the right to protect and enforce it by appropriate
legal proceedings against the trustee.” I’ll read
that again.

CHAIRMAN FELT: Mr. Cate, before you
do, we’ll certainly permit you to offer it, if you’re
sure you wish to offer it at this-

DELEGATE CATE: I do.

CHAIRMAN FELT: --as an amendment
to the subsection 1. Do you have it in writing?

DELEGATE CATE: I do.

CHAIRMAN FELT: Why don’t you-Has
it been brought forward?

DELEGATE CATE: It has not.

CHAIRMAN FELT: Why don’t you do
that. And would you be agreeable if we do recog-
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nize you, in a moment, to make this as a substitute
motion and proceed to deal with the less far-
reaching matter and-

DELEGATE CATE: Yes, Mr. Chairman.

CHAIRMAN FELT: -perhaps it’ll be dis-
posed of. And if we find, however, that this other
one takes a great deal of time, why, we’llrecognize
Mr. C&e,  because, of course, if his motion did pre-
vail, your other one would be wiped out com-
pletely. Does anyone wish to discuss further the
insertion of the word “physical”, as proposed by
Mr. Brazier?

The delegate, Mrs. Cross.

DELEGATE CROSS: Would Mr. Brazier
yield to a question, please?

DELEGATE BRAZIER: I will.

CHAIRMAN FELT: The gentleman
yields.

DELEGATE CROSS: A few minutes ago,
Jeff, we had some questions about the use of quali-
fying language, and you now propose to insert the
word “physical”. Doesn’t that fall into the same
category as the other qualifying language?

DELEGATE BRAZIER: I don’t believe so,
because I don’t think it’s subject to interpretation.
This is merely limiting to the subject matter that
we’re talking about, which is our physical environ-
ment. And I don’t want to leave the door open for
somebody to go tearing off into our economic
environment or some other place under this little
wedge that they might use.

CHAIRMAN FELT: The gentleman, Mr.
Romney.

DELEGATE ROMNEY: Mr. Chairman,
may I ask Delegate Brazier a question?

CHAIRMAN FELT: Does Mr. Brazier
yield to a question?

DELEGATE BRAZIER: I yield.

DELEGATE ROMNEY: Jeff, would you
define “physical” as you envision it in this case?
Natural, artificial-just what do you envision in
the definition of physical as you use it here?

DELEGATE BRAZIER: Well, for the
most part, it’s anything that can be communi-
cated with or identified by our six physical

senses-what we breathe, what we touch, what we
S6!%

CHAIRMAN FELT: All right. Is there any
further discussion on the amendment?

The delegate, Mr. Heliker.

DELEGATE HELIKER: Would Delegate
Brazier yield?

CHAIRMAN FELT: Will you yield?

DELEGATE BRAZIER: Yes.

CHAIRMAN FELT: The gentleman
yields.

DELEGATE HELIKER: In your opinion,
Mr. Brazier, what is excluded by the term “physi-
Cal”?

DELEGATE BRAZIER: It ventures into
other areas of government, such as politics. We’re
here to improve our political environment any-
how, but this has just been called to my attention,
Professor Heliker, by people who deal in the area.
They said they’ve met with confusion, and people
that they’ve met with have tried to expand their
interests and their administration beyond the
physical environment, which everybody under-
stands to be what we’re after here. And they think
it’s a better practice to make good and certain that
we don’t permit that.

CHAIRMAN FELT: Does the gentleman,
Mr. Heliker, wish to speak on the motion to
amend?

DELEGATE HELIKER: I’d like to ask
Mr. Brazier another question.

CHAIRMAN FELT: Will you yield to
another question?

DELEGATE BRAZIER: Yes.

DELEGATE HELIKER: You’ve men-
tioned specifically, I believe, politics. I couldn’t
quite hear, because you didn’t have your mike
close enough to your mouth.

CHAIRMAN FELT: Could you restate the
other matters, Mr. Brazier?

DELEGATE BRAZIER: All I can do is
give,you  some examples that have been called to
my attention. I don’t claim to be an expertin  these
other fields myself, but there is a usage of the
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term-“political environment”, “social environ-
ment”, “economic environment”, and so forth.
And I just want to make certain that nobody
makes an excursion into those areas as a result of
what we draft on our Environmental Article here
today.

CHAIRMAN FELT: The gentleman, Mr.
Heliker.

DELEGATE HELIKER: May I continue
my question?

CHAIRMAN FELT: Yes. If you wish to use
questions, go ahead.

DELEGATE HELIKER: Well, I would
ask if you couldn’t be a little bit more specific in
listing examples of these things. If you say social,
economic, cultural environment, I’d like to know
exactly what you have in mind.

DELEGATE BRAZIER: Anything that is
not clearly identifiable or subject to categorization
under physical environment. I mean to exclude
everything else.

DELEGATE HELIKER: All right.

CHAIRMAN FELT: The gentleman, Mr.
Burkhardt.

DELEGATE BURKHARDT: Mr. Chair-
man. As I’m listening to the discussion, it seems
that a member of the committee-maybe you
weren’t on that committee. Were you on that com-
mittee, Jeff?-Excuse me-A member of the com-
mittee has somewhat weakened the position of the
committee in their statement about not needing
any qualifying words at all. And I’m thinking
maybe, at some point, we’ll want a chance to
amend other language on this article in order to
make it the strongest it can be. Thank you.

CHAIRMAN FELT: If there’s no further
discussion-

The gentleman, Mr. Harlow.

DELEGATE HARLOW: I am slightly
bewildered by this word “physical”, too, when it
applies to environment. If we read the thing as the
majority has maintained-that it is so elegant in
its wording, that we’re going to maintain a physi-
cal environment. All right, we’re going to main-
tain a physical stench in Missoula; if we’re going
to maintain the blemished and eroded hillsides in

western Montana, as well as eastern Montana; if
we’re going to maintain the erupted and corrupted
land in eastern Montana as they dig up the coal-1
think this word is a bad word. I think we should
delete it andmaintain theidea thatsomebody said
was good and not put any extra words in here.
Let’s not go back on what we just said was all
right.

CHAIRMAN FELT: The gentleman, Mr.
Romney.

DELEGATE ROMNEY: I wish to speak
briefly against the amendment offered by Dele-
gate Brazier. I think that the use of “environ-
ment”, rather than qualifying “physical environ-
ment”, is better, if we’re going to choose. If we
have physical environment in there, it may,
according to my understanding of Delegate Bra-
zier’s replies mean that cultural environment and
political environment and one thing or another of
that character are not included in his purview.
Well, I maintain that there are ramifications of
environment that are not physical, that are con-
cerned in the matter before us. These ramifica-
tions include political environment; they include
cultural environment. If I smell the stench of the
Waldorf-Hoerner mill in Missoula 47 miles away
in Hamilton under proper atmospheric conditions,
that is a cultural environment which I am affected
with, and adversely so in my opinion. Of course, I
realize that we must try to reach a happy medium
here so that-and I think all of us have this inten-
tion. I realize that if you kill the cow, you can’t
have any milk; and I don’t think any of us wish to
do that. But I think that we should not accept this
word “physical”. Another reason is that, if we
can’t understand what physical is here, how is the
Supreme Court, when it hears a case involving it
at some time in the future, going to be able to deter-
mine what we meant.

CHAIRMAN FELT: The question now
arises on the motion to amend offered by Mr. Bra-
zier. All those in favor will signify by voting Aye.

DELEGATES: Aye.

CHAIRMAN FELT: Opposed, No.

DELEGATES: No.

CHAIRMAN FELT: The Noes have it.
The gentleman, Mr. Cate.
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DELEGATE CATE: Mr. Chairman. At
this time, I would move to amend Section 1 by
inserting the language which the clerk now has
and would ask it be read.

CHAIRMAN FELT: Will the clerk please
read the proposed amendment.

CLERK HANSON: “Mr. Chairman. I
move to amend Section 1, subsection 1, by striking
it in its entirety and insert the following: ‘Section
1, subsection 1. The State of Montana shall main-
tain and enhance a clean and healthful environ-
ment as a public trust. The sole beneficiary of the
trust shall be the citizens of Montana, who shall
have the duty to maintain and enhance the trust
and the right to protect and enforce it by appro-
priate legal proceedings against the trustees.’
Signed: Cate.”

DELEGATE CATE: Mr. Chairman.

CHAIRMAN FELT: The gentleman, Mr.
Cate.

DELEGATE CATE: This is a modified
public trust concept that I would like to ask you to
consider at this time. From the language, you will
note that it states that the State of Montana has
the duty to maintain a clean and healthful en-
vironment, but it makes it a public trust. In other
words, it makes it the duty of the state as a trust-
the state acting as a trustee-to enhance this en-
vironment. And this has the effect of giving bene-
ficiaries the right to enforce the trust. The next
sentence says, “The sole beneficiary of the trust
shall be the citizens of Montana”. In other words,
you would have to be a citizen ofMontanain order
to enforce the trust. This would take care of the
comment that I’ve heard about hippies passing
through Montana that might try and sue every-
body. The rest of the paragraph says who shall
have the duty to maintain and enhance the trust,
which is not very different from the present lan-
guage, and the right to protect and enforce it by
appropriate legal proceedings against the trustee.
This would give the citizen the right to sue the
state to enforce the trust, not private individuals.
In other words, if pollution such as is occurring in
Billings, killing the life on the south rims, was
occurring, a citizen would have the right not to sue
the power company, but it would have the right to
sue the state agency, the Board of Health, to re-
quire that they take appropriate action to protect
the environment and make it clean and healthful.

It takes away the argument against the public
trust concept that private citizens will be harass-
ing private individuals. Everybody here seems to
agree that we need a strong environmental provi-
sion, and I think that this is the most effective and
the strongest environmental provision that we
could put in our Constitution at this time, consider-
ing the stage of enlightenment of some of the citi-
zens of Montana. The public trust doctrine is
nothing new. The public trust doctrine has been
recognized by the United States Supreme Court
since 1842. The public trust doctrine has been in
our Constitution for 83 years. All the state lands
are in public trust; navigable streams are in public
trust; the air is in public trust; the shorelands are
in public trust. It’s existed in England for 800
years. The public trust is not a new concept. It is
not consistent to taking a private property, as has
been alleged. It is not a socialistic system-that
has been alleged. It’s simply an effective means of
protecting the environment and is probably the
only true and effective means of protecting the
environment. Thank you, Mr. Chairman.

CHAIRMAN FELT: The gentleman, Mr.
Gysler.

DELEGATE GYSLER: Mr. Chairman. I
rise to be against Mr. Cate’s proposed amendment;
and in doing so, first I would like to read to you a
couple of paragraphs from a letter sent to Delegate
Gate by George Darrell, which I had printed and
spread upon your desks approximately February
lath,  I believe. “In attempting to apply these
fundamental concepts of ecological understand-
ing to a draft of an Environmental Article, we
devised”-and this was Mr. Darrell and Mr. Gate,
I presume-“an unorthodox concept of the public
trust. I am now convinced that the prevailing,
narrowly legalistic construction of public trust ‘in
conventional past usage’ has effectively usurped
the opportunity to employ the public trust concept
in this different, innovative sense. Since ccmven-

tional usage ofthe public trust concept has applied
only to circumstances of actual public ownership,
a different application in a new context may be
subject to valid doubt as to its unintended implica-
tions to the private ownership of land. In the pre-
vailing legal usage, then, the application of the
public trust concept to achieve protection for the
environment does, inadvertently, impinge upon
the equally valid need to protect and reaffirm pri-
vate property rights.” This was not intended, and
he goes on to say that the overwhelming majority
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of private property owners-probably 99 percent
plus--are offended against by the environmental
consequences of the actions, and that private
property rights must be protected. I really cannot
see anything good coming from this proposed
amendment, and I can see an awful lot of things
that could be very bad. So I request that, when the
vote comes on this, that you vote against it.

CHAIRMAN FELT: The gentleman, Mr.
Foster.

DELEGATE FOSTER: Thank you, Mr.
Chairman. Would Mr. Gysler yield to a question?

CHAIRMAN FELT: Will the gentleman,
Mr. Gysler, yield?

DELEGATE GYSLER: Yes.

DELEGATE FOSTER: Mr. Gysler, do you
consider the article on water to be a public trust of
water?

DELEGATE GYSLER: Mr. Foster, per-
haps it could be determined that that is a public
trust of water. The implications between private
land and water are considerably different, and
anytime you use the words “public trust”--and I
would like anyone who would like to argue with
the definition of a trust to go and talk to some-
body in a bank or some attorney or something like
this, who knows the meaning of the word “trust”.

DELEGATE FOSTER: Thank you, Mr.
Gysler.

Mr. Chairman.

CHAIRMAN FELT: Mr. Foster.

DELEGATE FOSTER: I would quote
from the committee report: “All  surface, under-
ground, flood and atmospheric waters within the
boundaries of the State of Montana are declared to
be the property of the state.” Now, my point in
bringing this up is that, actually, we’ve proposed
something in this same article which goes beyond
the concept of public trust and have, in fact,
declared it to be state property. There’s a great
deal of concern about the concept of public trust,
but I feel that it should be understood that when
you say “the environment”, you’re not stating the
private property rights; you’re not stating the
water rights; you’re not stating any of the things
that we own-the buildings and this. It’s strictly
related to the environmental system. And the con-

cern about the public trust in this area, I think, is
unwarranted when, in fact, we realize the need for
protecting water carefully. And I support the
majority’s proposal on water. When we realize the
need for really protecting something, we come to
the concept of public trust. And the real question
before this Convention is whether we really
believe in the concept of protecting the environ-
ment or not; because if we really want to protect
the environment significantly, then we must sub-
scribe to the concept that the public good, the pub-
lic benefit, public trust--whatever you want to use
for those words--must be incorporated in order to
protect the environment. If we really don’t want to
protect the environment all that much, fine-well
and good. But I think that if we really want to
protect the environment, honestly and totally,
well then, the only way we can do it is subscribe to
a system which will allow us to protect it. And I
suggest that the public trust, as proposed by Dele-
gate Gate, which requires a person to be a citizen,
is the only way to really protect the environment.
So let’s not kid ourselves about whether we really
want to protect the environment or not. If we
really want to protect the environment, this is the
only way to really do it effectively; and if we don’t,
fine and good. Thank you, Mr. Chairman.

CHAIRMAN FELT: The gentleman, Mr.
Rebal.

DELEGATE REBAL: Mr. Chairman,
would Mr. Foster yield to a question, please?

CHAIRMAN FELT: Will the gentleman
yield?

DELEGATE FOSTER: Gladly, Mr. Chair-
man.

DELEGATE REBAL:  M r .  F o s t e r .  I s
[Does] your interpretation of a public trust mean
that a landowner will turn his private property
over to the state, to be held by the State of Mon-
tana, for the public?

DELEGATE FOSTER: Absolutely not,
Mr. Rebal.

CHAIRMAN FELT: The gentleman, Mr.
Harbaugh.

DELEGATE HARBAUGH: Mr. Chair-
man. We do not have this amendment, I believe,
before us in writing.
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CHAIRMAN FELT: Yes. Would you like it
read again?

DELEGATE HARBAUGH: Would it be
possible to read it slowly enough so that we could
get it down?

CHAIRMAN FELT: It deletes the entire
section, including the words in capital letters.
Then, “subsection 1. The State of Montana shall
maintain and enhance a clean and healthful en-
vironment as a public trust. The sole beneficiary of
the trust shall be the citizens of Montana, who
shall have the duty to maintain and enhance the
trust, and the right to protect and enforce it by
appropriate legal proceedings against the trus-
tee.” Anyone wish it read again?

The gentleman, Mr. Harbaugh, wish to
speak?

Does the gentleman, Mr. Gate, wish to close?
The gentleman, Mr. McNeil.

DELEGATE MCNEIL: Mr. Chairman. I
didn’t think we were approaching the closing
stage. I would like to make a few comments which
the majority of the committee thoroughly con-
sidered.

CHAIRMAN FELT: These will be on the
matter of the public trust doctrine?

DELEGATE MCNEIL: Yes, Mr. Chair-
man. The committee had before it two written pro-
posals, one submitted by Delegate Cate, number
12, and one submitted by our Chairman, Delegate
Cross, number 162. Both had language compar-
able to this expressed provision-“The State of
Montana shall maintain a clean and healthful en-
vironment”-the word “environment” must in-
clude land as well as air, water, everything else-
“as a public trust for the benefit of all the citizens.”
The intent is clear, to protect the environment. No
one is questioning that. The expressed language
speaks for itself: the state shall hold all land in
trust for the benefit of all citizens. This is a de-
parture from our traditional notions of private
property. It goes beyond the air, the sea, the navi-
gable waters, and strikes right to the heart of pri-
vate property ownership. I would like to refresh
the memory of those delegates who attended the
presentation by Mr. Charles Lindbergh. He was
brought to this Convention at the request of some
of the delegates. At the evening informal session
in the Governor’s room, he expressed his concern
for maximum personal freedom, with government

regulation--and I emphasize the word “regula-
t&“--of all property, including private property.
At that public meeting, several advocates of the
public trust theory asked Mr. Lindbergh several
questions, trying to get him to say in his answer,
public trust-the magic language-is the solution.
He carefully avoided recommending that doctrine.
After the meeting and alone for about 15 minutes
with Mr. Lindbergh, I showed him the expressed
language of both delegate proposal 12 and 162.
The following morning when he addressed this
Convention as a whole, he used the same language
recommending maximum personal freedom. How-
ever, he changed the word “government regula-
tion” and said “with government monitoring”.
And I submit that there is a distinct difference.
The majority proposal before you now doesrecom-
mend, as did Mr. Lindbergh, government monitor-
ing. It goes further than that and directs the
Legislature to provide remedies to prevent degra-
dation. This is anticipatory. I submit that the only
difference--and refer you to the express language
of this proposal, “The State of Montana shall hold
the environment”-including land-“as a public
trust for the benefit of all the citizens.” I submit
that this is a substantial change in our body of law
and urge you to vote against it. Thank you.

CHAIRMAN FELT: I would like to ask Mr.
Cate a little question for clarification. Did you
intend to delete subsections 1, 2 and 3 entirely?

DELEGATE CATE: Yes. Mr. Chairman, I
believe that this one section, as proposed, would
take care of the entire environmental situation.

CHAIRMAN FELT: Fine. The language
before us didn’t make it entirely clear, but that is
clear enough now.

The delegate, Mr. Arbanas.

DELEGATE ARBANAS: Mr. President,
fellow delegates. Very often the words that you use
about something are filled with emotion. And we
have two very emotional words here-“the private
property” and “public trust”. Mr. McNeil said it
strikes right at the heart of the issue, because these
are opposed to each other. And I submit, ofcourse,
that this is the way it would appear. Maybe we’re
using the wrong words. It seems to me that there
are other words that get at the heart of the matter
better than either of these two. I’d rather use some-
thing like “common stewardship” or “shared
responsibility”. I don’t think anyone would say
that the right to private property is unlimited and






